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BaQthem  Diitrlofc  of  New  Toric. «. 

fiJS  n  RKMKMBEBKD,  That  on  ttie  twen^-flf th  day  of  November,  A.  D.  1898,  in  the  flftj-llnt 
year  of  the  Independenoe  of  the  United  Statee  of  Ameriea,  Jaxbs  Kut,  of  tlie  said  di»- 
[L.  B.]       triet,  has  deposited  in  this  offloe  the  title  of  a  Book,  the  right  wliereof  1m  clahns  as  aothor, 
in  the  words  following,  to  wit : 

»*  Commentaries  on  Amerioan  Law.  By  Jaw  Knrr.  Vol.  L** 
In  oooibrmity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  **  An  Act  for  the  enoooragement 
of  lesming,  by  securing  the  copies  of  Maps,  Charts,  and  Books  to  the  authon  and  proprietors  of  such 
copies,  daring  the  times  therein  mentiozied.'*  And  also  to  an  Aot,  entitled  An  Act,  sapplementaty  to 
an  Act  entitled  An  Act  for  the  cnooniagement  of  learning,  by  securing  the  copies  of  Maps,  Chwrts. 
and  Books  to  the  anthers  and  proprietors  of  such  copies,  dnriog  the  times  therein  mentioned,  and 
e3rtendlnf  the  benefits  thereof  to  the  arts  of  designing,  fngraving,  apd  etching  liistorleal  and  oUicr 

JAJCEB  Dn;ii, 

Qeric  of  the  Soothem  District  of  New  York 


Bntered  acoofding  to  the  Act  of  Congress,  in  the  year  one  thousand  eight  hundred  and  thiity-two,  by 
Jambs  Knr,  hi  the  Cleik*s  OfBoe  of  the  District  Court  of  the  United  States,  for  the  Southern  Distriot  off 
New  York. 

e 

Bntered  aooording  to  the  Aot  off  Oongrass,  tn  fhe  year  one  thousand  eight  hundnd  and  10lty,  by 
JAMB9  KsMT,  in  the  Clerk's  Offloe  of  the  District  Court  of  the  United  States,  for  the  Southern  District  off 
New  York. 


Bntered  aecording  to  the  Act  of  Congress,  in  the  year  one  thousand  right  hundred  and  forty-eight,  by 
William  Kot,  In  the  Clerk's  Office  of  the  DUtriet  Court  of  the  United  States,  for  the  Southern  Diatriot 
of  New  York. 


Bntered  ■eoording  to  the  Act  of  Congress,  In  the  year  one  thousand  eight  hundred  and  fifty-one,  by 
William  Kbmt,  in  the  Clerk's  Offloe  of  the  District  Couzt  of  the  United  States,  for  the  Southern  District 
of  New  York. 


Bntered  acoading  to  the  Act  of  Congress,  In  the  year  one  thousand  etafat  hundred  and  fifty-four,  by 
WiLUAM  KnT,  hi  the  Clerk's  Offloe  of  the  Dtatrlet  Qoufi  at  the  United  States,  for  the  Southern  Distriet 
of  New  York. 


Bntered  aooording  to  the  Act  of  Congress,  in  the  year  one  thousand  el|^t  hundred  and  fifty-eight,  by 
WiLUAM  Km,  fai  the  Clerk's  Oflloe  of  the  District  Court  of  the  United  States,  for  the  Southern  District 
of  New  York. 


Entered  aooording  to  the  Aet  of  Congress,  in  the  year  one  thousand  ei^t  hundred  and  slx^,  by 
William  Kut,  in  the  Clerk's  Offloe  of  the  District  Court  of  the  United  States,  for  the  Southern  District 
of  New  York. 


Bntered  aooording  to  the  Act  of  Congress,  in  the  year  one  thousand  eight  hundred  and  sixty-six,  by 
Miu.  WiLUAX. Kar^Jn  th»  Cle^Wa  Ol0ke  ef  th*  DU^ptot  (kfxtJXjii»^ip^  Bt^^fyrkh  ftmthem  Dis- 
trict of  New  Yorict  •  *   •%  '.J '.r  r    I   •  r  ••• !   •••••••••   .•• 
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OP  THE  LA.W  CONCERNING  PERSONAL  PROPERTY.  '•*:*  :• 

[oononnD  ibom  na  nooiD  Tounob] 


LECTURE  XLII. 

OF  THB  HISTOBT  OP  HABITDfE  LAW. 

Before  we  enter  more  at  large  upon  the  subject  of  commercial 
and  maritime  law,  it  may  tend  to  facilitate  and  enlighten  our  in- 
qoiries,  if  we  take  a  brief  yiew  of  the  origin,  progress,  and  succes- 
sive  improvements  of  this  branch  of  legal  learning.  This  will 
accordingly  be  attempted  in  the  present  lecture. 

The  marine  law  of  the  United  States  is  the  same  as  the  marine 
law  of  Europe.  It  is  not  the  law  of  a  particular  country,  but  the 
general  law  of  nations ;  and  Lord  Mansfield  applied  to  its  univer- 
sal adoption  the  expressive  language  of  Cicero,  when  speaking  of 
the  eternal  laws  of  justice :  Nee  erit  alia  lex  BonuBy  alia  Aihmis; 
alia  nuncy  alia  potthac;  sed  et  onrne*  gente^^  et'  omm  tempore  tma 
Uz  et  sempitemay  et  immortalie  cantinebit,  (a) 

*  In  treating  of  this  law,  we  refer  to  its  pacific  character  *  2 
as  the  law  of  commerce  and  navigation  in  time  of  peace. 
The  respective  rights  of  belligerents  and  neutrals  in  time  of  war 
constitute  the  code  of  prize  law,  and  that  forms  a  distinct  subject 
of  inquiry,  which  has  already  been  sufficiently  discussed  in  a  for- 
mer volume.  When  Lord  Mansfield  mentioned  the  law-merchant 
as  being  a  branch  of  public  law,  it  was  because  that  law  did  not 
rest  essentially  for  its  character  and  authority  on  the  positive  in* 
«titations  and  local  customs  of  any  particxdar  country,  but  con- 
sisted of  certain  principles  of  equity  and  usages  of  trade,  which 

(a)  Frag,  de  Bepnb.  lib.  8. 
vol.  lU.  1 


•  • 
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•   I. ,    < 

general  convenieno^  -wd  *a  common  sense  of  justice  had  estab- 
lished, to  reguljpite-iiie  dealings  of  merchants  and  mariners  in  all 
the  commero\£L  eotmtries  of  the  civilized  world,  (a) 


*^'» 


m 
■     • 


*  •  '•^^**^  ^  maritime  legislation  of  (he  aneients. . 

\.***TIiough  the  marine  law  of  modem  Europe  had  its  foimdations 
:*«*laid  in  the  jurisprudence  of  the  ancients,  there  is  no  certain  evi- 
dence that  either  the  Phoenicians,  Carthaginians,  or  any  of   the 
states  of  Greece,  formed  any  authoritative  digest  of  naval  law. 
Those  powers  were  distinguished  for  navigation  and  commerce, 
and  the  Athenians  in  particular  were  v^ry  commercial,  and  they 
kept  up  a  busy  intercourse  with  the  Greek  colonies  in  Asia  Minor, 
and  on  the  borders  of  the  Euxine  and  the  Hellespont,  in  the 
islands  of  the  ^gean  sea,  and  in  Sicily  and  Italy.    They  were 
probably  the  greatest  naval  power  in  all  antiquity.    Themistocles 
had  the  sagacity  to  discern  the  wonderful  influence  and  control- 
ling ascendency  of  naval  power.    It  is  stated  by  Diodorus  Siculus, 
that  he  persuaded  the  Athenians  to  build  twenty  new  ships  every 
year.    He  established  the  Pir»u8  as  a  great  commercial  empo- 
rium and  arsenal  for  Athens,  and  the  cultivation  of  her  naval  su- 
periority and  glory  was  his  favorite  policy ;  for  he  held  the  prop- 
osition wliich  Fompey  afterwards  adopted,  that  the  people  who 
were  masters  of  the  sea  would  be  masters  of  the  world,  (b)    The 
Athenians  encouraged,  by  their  laws,  navigation  and  trade ; 
*  3    and  there  *  was  a  particular  jurisdiction  at  Athens  for  the 
cognizance  of  contracts,  and  controversies  between  merchants 
and  mariners.    There  were  numerous  laws  relative  to  the  rights 
and  interests  of  merchants,  and  of   their  navigation ;   and  in 
many  of  them  there  was  an  endeavor  to  remove,  as  much  as  pos- 
sible, the  process  and  obstacles  which  af9icted  the  operations  of 
commerce.    Each  state  had  its  consul  to  protect  and  advance  the 


(a)  The  law-merchant,  wys  Blackstone,  Com.  toL  it.  67,  is  a  branch  of  the  hiw 
of  nations,  and  is  rcgalarlj  and  constantly  adhered  to.  It  is  a  branch  of  the  law  of 
England,  and  those  customs  which  have  been  nniversally  and  notoriously  prevalent 
amongst  merchants,  and  found  to  be  of  public  use,  haye  been  adopted  as  part  of  it, 
for  the  benefit  of  trade  and  commerce,  and  are  binding  on  fdl  without  proof.  Lord 
Dcnman,  in  Bamctt  v.  Brand&o,  6  Mann.  &  Gra.  665.  The  usage  of  merchants  is 
alluded  to  in  sacred  writ,  as  early  as  the  time  of  Abraham,  upwards  of  1800  yean 
before  the  Christian  era.  Ho  purchased  the  cave  of  Machpelah  for  four  hundred 
shekels  of  silver,  current  money  with  the  merchant.    Gen.  xzili.  16. 

(b)  Themist  Hist  lib.  1 ;  Cic  Epist  ad  Atticnm,  lib.  10,  epist.  8. 
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interests  of  commerce ;  and  when  a  trader  died  abroad,  it  was  part 
of  the  consul's  duty  to  take  charge  of  his  property,  and  transmit 
an  account  to  his  friends  at  Athens.    In  a  pleading  of  Demos* 
thenes  against  Lacritus,  we  find  tho  substance  of  a  loan  upon 
bottomry,  with  all  the  provisions  and  perils  appertaining  -to  such 
a  contract  carefully  noted,  (a)    As  a  consequence  of  the  commer- 
cial spirit  and  enterprise  of  the  Greeks,  their  language  was  spoken 
throughout  all  the  coasts  of  the  Mediterranean  and  Euxine  seas. 
Cicero  was  struck  with  the  comparison  between  the  narrow  limits 
in  which  the  Latin  language  was  confined  and  the  wide  extent 
of  the  Greek.  (6)    The-  universality  and  stability  of  the  Greek 
tongaewere  owing,  no  doubt,  in  a  considerable  degree,  to  the 
conquests  of  Alexander,  to  the  loquacity  of  the  Greeks,  and  the 
inimitable  excellence  of  the  language  itself ;  but  it  is  essentially 
to  be  imputed  to  the  commercial  genius  of  the  people,  and  to  the 
colonies  and  factories  which  they  established,  and  the  trade  and 
correspondence  which  they  maintained  throughout  the  then  known 
parts  of  the  eastern  world. 

The  Rhodians  were  the  earliest  people  that  actually  created, 
digested,  and  promulgated  a  system  of  marine  law.  They  ob- 
tained the  sovereignty  of  the  seas  about  nine  hundred  years  before 
the  Christian  era,  and  were  celebrated  for  their  naval  power  and 
discipline.  Their  laws  concerning  navigation  were  received  at 
Athens,  and  in  all  the  islands  of  the  ^gean  sea,  and  through- 
out the  coasts  of  the  Mediterranean,  as  part  of  the  law  of 
nations.  Cicero,  who  in  early  life  studied  rhetoric  *at  *4 
Rhodes,  says,  (a)  that  the  power  and  naval  discipline  of 
that  republic  continued  down  within  his  time  of  memory,  in  vigor 
and  with  glory.  We  are  indebted  to  the  Roman  law  for  all  our 
knowledge  of  the  commercial  jurisprudence  of  the  Rhodians.  Not 
only  their  arts  and  dominion  have  perished,  but  even  their  nauti- 
cal laws  and  usages  would  have  entirely  and  forever  disappeared 
in  the  wreck  of  nations  had  it  not  been  for  the  superior  wisdom 
of  their  masters,  the  Romans ;  and  one  solitary  title  in  the  Fan- 
fa)  I  Potter's  Greek  Antiq.  84 ;  Voyage  de  jenne  Anacharsis,  torn.  v.  c.  55 ;  2  Mitf. 
Hist  182-185.  The  profession  of  merchandise,  says  Plutarch,  in  his  Life  of  Solon, 
was  honorable  in  Greece. .  St.  John's  History  of  the  Manners  and  Customs  of  Ancient 
Greece,  toL  iii.  c.  9,  on  the  commerce  of  Attica,  and  c.  10,  on  Navigation. 

(6)  GnecA  legnntnr  in  omnibus  fere  gentibns :  Latina  sois  finibus,  exiguls,  saao, 
oontinentoT.    Orat  pro  Aifchia  Pocta,  s.  5. 
(a)  Orat  pro  Lege  Manilia,  c  13. 
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dects  (h)  contains  all  the  fragments  that  have  floated  down   to 
modem  times  of  their  once  celebrated  maritime  code.    The  col- 
lection of  lawSf  under  the  title  of  Bhodian  laws,  published   at 
Basle,  in  1561,  and  at  Frankfort  in  1596,  was  cited  as  genuine 
by  such  civilians  as  Cujas,  Godefroi,  Selden,  Yinnius,  {c)   and 
Gravina ;  and  yet  it  has  since  been  discovered  and  declared   by 
equally  learned  jurists,  as  Bynkershoek,  {d)  Heineccius,  (e)  Emer- 
igon,  (/)  and  Azuni,  {g)  that  the  collection  of  laws  which  had  been 
thus  recognized  as  the  ancient  Bhodian  laws,  (snd  of  which 
*  5    a  translation  was  given  in  the  collection  of  *  sea  laws  pub- 
lished at  London  in  the  reign  of  Queen  Anne,)  are  not 
genuine,  but  spurious.    The  emperor  Augustus  first  gave  a  sanc- 
tion to  the  laws  of  the  Rhodians,  as  rules  for  decision  in  maritime 
cases  at  Rome ;  and  the  emperor  Antoninus  referred  one  of  his 
subjects,  aggrieved  by  the  plunder  of  his  shipwrecked  property, 
to  the  maritime  laws  of  Rhodes,  as  being  the  laws  which,  he  said, 
were  the  sovereign  of  the  sea.  (a)    The  Rhodian  laws,  by  this 
authoritative  recognition,  became  rules  of  decision  in  all  maritime 
cases  in  which  they  were  not  contrary  to  some  express  provision 
of  the  Roman  law.    They  were  truly,  as  Valin  has  observed,  the 
cradle  of  nautical  jurisprudence. 
We  are,  therefore,  to  look  to  the  collections  of  Justinian  for 


(6)  Dig.  14,  2 ;  De  Lege  Rhodia  de  Jacta.  This  law,  De  Joctn,  is  the  only  role 
that  can  be  distinctly  and  anthoritatiyelj  traced  to  the  institutions  of  Rhodes. 

(c)  Peckii,  Com.  ad  rem  nanticam  cum  notis  Yinnii.    Lngd.  1647. 

((f)  Opera,  torn.  ii.  De  Lege  Rhodia,  c.  8. 

(e)  Hist.  Jar.  Civilis  Rom.  ac  Gterm.  lib.  1,  s.  296. 

{f)  Traits  des  Assurances,  Pref. 

(^)  Maritime  Law  of  Europe,  vol.  i.  pp.  277  r  295,  N.  Y.  edit  In  the  note  to  p.  286, 
William  Johnson,  Esq.,  the  learned  translator  of  Azuni,  detects  many  gross  errors  in 
the  pretended  collections  of  Rhodian  laws,  contained  in  the  English  "  Complete  Body 
of  Sea  Laws."  Mr.  Johnson's  opinion  is,  of  itself,  of  great  authority ;  and  his  notes 
to  his  translation  of  Azuni  show  a  familiar  and  accurate  acquaintance  with  legal  and 
classical  antiquities.  Yet,  notwithstanding  all  the  authority  against  the  authenticity 
of  that  collection,  M.  Boulay  Paty,  in  his  Cours  de  Droit  Commercial  Maritime,  tom.  i. 
pp.  10-21,  does  not  hesitate  to  give  a  succinct  analysis  of  that  collection,  as  containing 
at  least  the  sense  and  spirit  of  the.original  laws,  and  as  being  an  exposition  of  the  true 
text.  M.  Pardessus,  in  his  Lois  Mar.  tom.  i.  p.  336,  has  shown  that  this  compilation 
of  the  Rhodian  laws  belongs  to  the  middle  ages,  and  is  a  genuine  compilation  of  the 
laws  and  usages  in  the  Mediterranean  at  that  period. 

(a)  Dig.  14,  2,  9.  Lord  Stair,  in  his  Institutions,  says  that  the  Lex  Rhodia  has 
become  by  custom  a  law  of  nations,  for  its  expediency  to  prevent  shipwreck,  and  to 
encourage  merchants  to  throw  out  their  goods. 
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an  that  remains  to  us  of  the  commercial  law  of  the  ancients.    The 
RcHnans  never  digested  any  general  code  of  maritime  regulations, 
notwithstanding  they  were  preeminently  distinguished  for  the 
cultivation,  method,  and  system  which  they  gave  to  their  munici- 
pal law.    They  seem  to  have  been  contented  to  adopt  as  their 
owa  the  regulations  of  the  republic  of  Bhodes.    The  genius  of 
the  Roman  government  was  military,  and  not  commercial.    Mer- 
cantile professions  were  despised ;  nothing  was  esteemed  honor- 
able but  the  plough  and  the  sword.    They  encouraged  com  mer- 
chants to  import  provisions  &om  Sardinia,  Sicily,  Africa,  and 
Spain ;  but  this  was  necessary  for  the  subsistence  of  the  inhab- 
itants of  Rome,  as  the  slaves  of  Italy  (and  who  were  almost  ex- 
clusiyely  the  cultivators  of  the  soil)  did  not  aflbrd  a  sufficient 
supply  for  the  city.    The  Romans  prohibited  commerce  to  per- 
sons of  birth,  rank,  and  fortune ;  (b)  and  no  senator  was 
allowed  to  own  a  vessel  larger  *than  a  boat  sufficient  to    *6 
carry  his  own  com  and  fruits,  (a)    The  navigation  which 
the  Romans  cultivated  was  for  the  purpose  of  war,  and  not  of 
commerce,  except  so  far  as  was  requisite  for  the  supply  of  the 

Bornan  market  with    provisions.  (()     This  is  the    reason,  that 

^ 

(h)  Code  4f  63,  3.  The  decree  in  the  code  speaks  contemptuously  of  commerce, 
and  as  being  fit  only  for  plebeians,  and  not  for  those  who  were  ionorum  luce  corupicuoB, 
ef  paJtnmsnio  dUiartt,  Even  Cicero  regarded  commerce  as  being  inconsistent  with  the 
dignity  of  the  masters  of  the  world :  nolo  eundem  populum  Imperatorem,  ei  Portttorem 
ens  terrarum.  The  Liberti  or  freedmen  carried  on  the  lucrative  and  mechanical  trades 
and  arts. 

(a)  Livy,  lib.  21,  c.  63 ;  Dig.  60,  5,  3 ;  Cicero,  Orat.  in  Yerrem,  lib.  5,  s.  18. 

{b)  Huet,  Histoire  dn  Com.  et  de  la  Navig.  des  Anciens,  p.  278,  279.  Polybius,  in 
his  General  History,  b.  3,  c.  3,  gives  the  substance  of  a  very  remarkable  commercial 
treaty  between  Rome  and  Carthage,  made  the  very  ftnt  year  after  the  banishment  of  the 
TarquinM.  It  goes  to  prove  that  the  Bomans  were  then  a  great  commercial  people. 
Polybins  says  he  translated  it  from  the  original  brazen  tables  existing  in  the  capitol 
in  the  apartment  of  the  JBdiles,  and  in  a  language  so  very  obsolete  as  to  be  difficult 
of  interpretation.  By  that  treaty  neither  the  Bomans  nor  their  allies  were  to  sail 
beyond  the  far  promontory  which  forms  the  eastern  boundary  of  the  Gulf  of  Carthage. 
If  forced  beyond  it,  they  were  not  allowed  to  take  or  purchase  anything,  except  neces- 
saries for  refitting  their  vessels,  and  for  sacrifice,  and  they  were  to  depart  within  five 
days.  The  object  of  this  provision  was  to  exclude  the  Bomans  and  their  allies  from 
trading  with  Egypt  and  the  countries  on  the  lesser  Syrtis.  But  the  Boman  merchants 
were  to  have  free  access  to  Sardinia,  Sicily,  Carthage,  and  the  western  coast  of  Africa, 
and  to  pay  no  customs,  but  only  the  usual  fees  to  the  scribe  and  crier.  The  sale  of 
their  cargoes  was  to  be  efiiMsted  by  public  auction,  and  the  public  faith  of  Carthage 
was  pledged  to  the  foreign  merchant  for  his  payment  of  the  amount  of  such  sales. 
The  Carthaginians  engage,  on  their  part,  not  to  ofier  any  injury  to  the  Boman  allies 
In  Italy,  nor  build  any  fortresses  in  the  Latin  territory.    This  treaty,  as  Mebohr 

1» 
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amidst  such  a  vast  collection  of  wise  regulations  as  are  embod- 
ied in  the  Boman  law,  affecting  almost  erery  interest  and  rela- 
tion of  human  Ufe,  we  meet  with  only  a  few  brief  and  borro^vred 

details  on  the  interesting  subject  of  maritime  afiairs.  But 
*  7    those  titles  atone  for  *  their  brevity  by  their  excellent  sense 

of  practical  wisdom.  They  contain  the  elements  of  those 
very  rules  which  have  received  the  greatest  expansion  and  ini- 
provement  in  the  maritime  codes  of  modem  nations.  Whatever 
came  from  the  pens  of  such  sages  as  Papinian,  Paul,  Julian,  Labeo, 
Ulpian,  and  Scsovola  carried  with  it  demonstrative  proofs  of  the 
wisdom  of  their  philosophy  and  the  elegance  of  their  taste,  (a) 

SAgacionsly  obsenres,  {HMtory  of  Borne,  yoI.  i.  468,)  divulges  the  fact  of  the  commer- 
cial greatness  of  Rome  before  the  expulsion  of  Tarquio ;  but  the  liberal  and  enlarged 
spirit  of  commerce  which  inspired  the  Bomans,  under  their  kings,  was  soon  after  lost 
in  the  passion  for  war  and  conquest.  Mr.  Hooke,  in  his  "  Dissertation  on  the  credi- 
bility of  the  history  of  the  first  five  hundred  years  of  Rome,"  veiy  plausibly  suggest!^ 
that  Polybius  was  probably  mistaken  in  the  date  of  this  conmiercial  treaty  with  Car- 
thage, and  it  was  made  after  the  year  415,  instead  of  the  year  244,  A.  U.  C.  But  as 
Niebuhr  and  Mitfbrd,  (Hist  of  Greece,  vol.  ii.  151,)  and  Heeron,  in  his  BefiectLons, 
&c.,  vol.  i.  485,  assume  the  antiquity  of  the  treaty,  as  stated  by  Polybius,  to  be  correct, 
no  higher  modem  authority  for  that  point  can  be  produced.  There  was  a  second  6om- 
mcrcial  treaty  between  Bome  and  Carthage,  161  years  after  the  other,  and  which  is 
also  mentioned  by  Polybius^  and  it  contains  cautionary  restrictions,  and  some  fair  and 
liberal  terms  of  commerce  between  those  two  great  rival  republics. 

(a)  It  may  be  usefhl  to  cast.the  eye  for  a  moment  over  the  most  material  principles 
and  provisions  in  the  Boman  law,  relative  to  maritime  rights. 

The  title  NauUe,  Caupones,  Stabularii,  ut  recepta  restituant,  (Dig.  4,  9,)  related  to 
the  responsibility  of  mariners,  inn  and  stable  keepei*s ;  and  we  meet  here  with  the 
principle  which  pervades  the  maritime  law  of  all  modem  nations ;  for  it  has  been  as 
generally  adopted  and  as  widely  diffused  as  the  Boman  law.  Masters  of  vessels  were 
held  responsible,  as  common  carriers,  for  every  loss  happening  to  property  confided 
to  them,  though  the  loss  happened  without  their  fault,  unless  it  proceeded  from  some 
peril  of  the  sea  or  inevitable  accident;  nisi  si  quid  dcanno  fidaU  amtingit,  vd  vis  major 
contigerit,  Ulpian  placed  the  rule  on  the  ground  of  public  policy,  as  it  was  necessary 
to  confide  largely  in  the  honesty  of  such  people,  who  have  uncommon  opportunity  to 
commit  secret  and  impenetrable  frauds.  The  master  was  responsible  for  the  acts  of 
his  seamen,  and  each  joint  owner  of  the  vessel  was  answerable  in  proportion  to  hit 
interest. 

The  title  Furti  adversus  Nautos,  Caupones,  Stabularios,  (Dig.  47,  5,)  related  to  the 
same  subject ;  and  the  owners  and  masters  were  therein  held  answerable  for  thefts 
committed  by  any  person  employed  under  them  in  the  ship.  But  the  law  distinguished 
between  thefts  by  mariners  and  by  passengers,  and  the  master  was  not  liable  for  thefti 
by  the  latter. 

The  title  De  Exercitoria  actione,  (Dig.  14, 1,)  treated  of  the  responsibility  of  ship- 
owners for  the  acts  of  the  master.  This,  said  Ulpian,  was  a  very  reasonable  and 
useful  provision,  for  as  the  shipper  was  obliged  to  deal  with  masters  of  vessels,  it  was 
right  that  the  owner  who  appointed  the  master,  and  held  him  out  to  the  world  as  an 


LECT.  xlil]  of  personal  pbopertt.  7 

(2.)    Of  the  maritime  legislation  of  the  middle  ages. 
Upon    the  reTiyal  of  commerce,  after  the  destruction  of  &e 
Western   Empire  of  the  Bomans,  maritime  roles  became  neces- 


Agent  irorth  J  of  confidence,  should  be  bonnd  by  bis  acts.    This  responsibility  extended 

to  everything  that  the  master  did  in  pursuance  of  his  power  and  duty  as  master.    It 

extended  to  his  contracts  for  wages,  provisions,  and  repairs  for  the  ship,  and  for  the 

loan  of  money  for  the  nse  of  the  ship.    The  owner  was  not  responsible,  except  for  acts 

done  by  the  master  in  his  character  of  master ;  bat  if  he  took  up  money  for  the  use  of 

the  ship,  and  afterwards  converted  it  to  his  own  use,  the  owner  was  bound  to  respond, 

for  he  first  gave  credit  to  the  master.    A  case  of  necessity  for  the  money  must  have 

existed ;  and  in  that  case  only,  the  power  to  borrow  came  within  the  master's  general 

authority.     The  lender  was  obliged  to  make  out,  at  his  peril,  the  existence  of  such 

necessity ;  and  then  he  was  entitled  to  recover  of  the  owner,  without  being  obliged  to 

prove  the  actoal  application  of  the  money  to  the  purposes  6t  the  voyage.    So,  if  the 

master  went  beyond  his  ordinary  powers,  as,  for  instance,  if  he  was  appointed  to  a 

vessel  employed  to  canr  goods  of  a  particular  description,  as  hemp  or  vegetables,  and 

he  took  on  board  shafts  of  granite  or  marble,  the  owner  was  not  answerable  for  his 

acts ;  for  there  were  vessels  destined  on  purpose  to  carry  such  articles,  and  others  to 

carry  passengers,  and  some  to  navigate  on  rivers,  and  others  to  go  to  sea.    If  several 

ownerv  were  concerned  in  the  appointment  of  the  master,  they  were  each  responsible 

M  aolido  for  his  contracts. 

The  title  De  Lege  Rhodia  de  Jactu,  (Dig.  14,  2,)  is  the  celebrated  fhigment  of  the 
Rhodian  law  on  the  subject  of  jettison. 

It  was  ordained  that  if  goods  were  thrown  overboard,  or  a  mast  cut  away  in  a 
storm,  or  other  common  danger,  to  lighten  and  save  the  vessel,  and  the  vessel  be 
saved  by  reason  of  the  sacrifice,  all  concerned  must  contribute  to  bear  the  loss,  as  it 
was  incurred  voluntarily  for  the  good  of  all,  and  it  was  extremely  equitable  that  all 
should  ratably  bear  the  burden  according  to  the  value  of  their  property.  There  were 
some  reasonable  limitations  to  the  rule.  It  did  not  apply  to  the  pertons  of  the  f^ 
passengers  on  board,  for  the  body  of  a  freeman  was  said  not  to  be  susceptible  of  valu- 
ation ;  and  it  did  not  apply  to  the  provisions  which  were  used  in  common.  The  goods 
sacrificed  were  to  be  estimated  at  their  actual  value,  and  not  at  the  anticipated  profit ; 
bnt  the  goods  saved  were  to  be  estimated,  for  the  sake  of  the  contribution,  not  at  the 
price  for  which  they  were  bought,  but  at  that  for  which  they  might  sell. 

The  title  De  Nautioo  Fsnore,  (Dig.  22,  2 ;  Code,  4,  33,)  regulated  maritime  loans. 
The  lender  was  allowed  to  take  extraordinary  interest,  because  he  staked  his  principal 
on  the  success  of  the  voyage  and  the  safety  of  the  vessel,  and  took  as  his  security  a 
pledge  of  the  ship  or  cargo.  The  maritime  interest  ceased  upon  the  arrival  of  the 
vessel ;  and  if  she  was  lost  by  reason  of  seizure,  for  having  contraband  goods  of  the 
debtor  on  board,  the  lender  was  still  entitled  to  his  principal  and  interest,  because 
the  loss  arose  firom  the  fault  of  the  debtor. 

The  title  De  Incendio,  Ruina,  Nanfragio,  Rate,  Nave  Expugnata,  (Dig.  47,  9,) 
related  to  the  plunder  of  vessels  in  distress ;  and  it  did  great  honor  to  the  justice 
and  humanity  cf  the  Roman  law.  The  edict  of  the  prstor  gave  fourfold  damages  to 
the  owner,  against  any  person  who,  by  force  or  fraud,  plundered  a  ship  in  distress. 
The  guilty  persons  were  liable,  not  only  to  be  punished  criminally  on  behalf  of  the 
government,  but  to  make  just  retribution  to  the  aggrieved  party ;  and  the  severity  of 
the  rule,  said  ITIpian,  was  just  and  necessaiy,  in  order  to  prevent  abuses  in  cases 
of  SBch  calamity.    The  same  provision  was  extended  to  losses  by  those  means  during 
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sarj.     The  earliest  code  of  modem  sea  laws  was  com- 
*9   piled  *for  the  free  and  trading  republic  of  Amalphi,    in 

Italy,  about  the  time  of  the  first  crusade,  towards  the  ghA 
of  the  eleyenth  century.    This  compilation,  which  has  been  knoiivii 
by  the. name  of  the  Amalphitan  Table,  superseded  the  ancient 
laws;  and  its  authority  and  equity  were  acknowledged  by   all 
the  states  of  Italy,  though  the  whole  work  has  now  passed  into 
irretrieyable  oblivion,  (a)     Other  states  and  cities  beg^an. 
*  10   to  form  *  collections  of  maritime  law ;  and  a  compilatioci 
of  the  usi^es  and  laws  of  the  Mediterranean  powers  was 
made  and  published  tmder  the  title  of  the  Consolato  del  Mare*. 
This  commercial  code  is  said  to  have  been  digested  at  Barcelona, 
in  the  Catalan  tongue,  during  the  middle  ages,  by  order  of  the 
kings  of  Arragon.    The  Spaniards  vindicated  the  claim  of  their 
country  to  the  honor  of  this  compilation ;  and  the  opinion  of 
Casaregis,  who  published  an  Italian  edition  of  it  at  Venice,  ia 
1787,  with  an  excellent  commentary,  and  of  Boucher,  who,  in 
1808,  translated  the  Consolato   into  French,  from   an  edition 
printed  at  Barcelona,  in  1494,  are  in  favor  of  the  Spanish  claim,  (a) 
But  the  origin  of  the  work  is  so  far  involved  in  the  darkness  of 
those  ages,  as  to  render  the  source  of  it  very  doubtful ;  and  A^uni, 
in  a  labored  article,  (b)  endeavors  to  prove  that  the  Consolato  was 


a  calamity  \)j  fire.  The  law  applied  equally  to  the  fraadolent  reoeiTer  and  original 
taker  of  the  shipwrecked  artides,  and  he  was  held  to  be  equally  gmltj. 

This  cursory  Tiew  of  the  leading  doctrines  of  the  Boman  maritime  law,  (for  I  haye 
not  thought  it  necessary  to  take  notice  of  all  the  refined  and  intelligent  distinctions,) 
is  sufficient  to  show  how  greatly  the  maritime  codes  of  the  modems  are  indebted  to 
the  enlightened  policy  and  cultivated  science  of  the  Boman  lawyers.  The  spirit  of 
equity,  in  aU  its  purity  and  simplicity,  seems  to  have  pervaded  those  ancient  institu- 
tions. 

(a)  Azuni's  Maritime  Law,  vol.  i.  p.  376.  Mr.  Swinburne,  who  visited  Amalphi, 
on  his  excursion  to  the  ruins  of  Fsestum,  in  1779,  found  the  city  in  great  decay,  with 
only  the  wrecks  of  its  former  grandeur.  Its  trade  withered  with  the  loss  of  its  lib- 
erty, and  passed  to  Pisa,  Genoa,  and  Venice.  It  was  conquered  by  the  Normans, 
and  plundered  by  the  Pisans,  who  carried  away  a  copy  of  the  Pandects  found  there, 
and  we  hear  no  more  of  the  Amalphitan  Table,  or  of  the  high  reputation  of  the 
maritime  tribunals  of  Amalphi.  Swinburne's  Travels  in  the  Two  Sicilies,  voL  ii. 
pp.  138*150. 

(a)  Hallam,  in  his  View  of  Europe  during  the  Middle  Ages,  vol.  ii.  5S78,  thinks  the 
reasoning  of  Boucher,  in  his  Consulat  de  la  Mer,  tom.  i.  70-76,  to  be  inconclusive,  and 
that  Pisa  first  practised  those  usages,  which  a  century  or  two  afterwards  were  formally 
digested  and  promulgated  at  Barcelona. 

(6)  Maritime  Law,  voL  i  326-872.    Edit.  Kew  York. 


uecT.  xul]  or  psbsonal  peopebtt.  9 

con^iled  bj  the  FisanB,  in  Italy,  during  the  period  of  their  mar- 
itime proq)erit7.    Orotius,  (c)  on  the  other  hand,  and  Marquar- 
dus,  in  his  work,  De  Jure  Mercatormn,  hold  it  to  be  a  collection 
made  in  the  time  of  the  crusades,  firom  the  maritime  ordinances 
of  the  Greek  emperors,  of  the  emperors  of  Germany,  the  kings  of 
France,  Spain,  Syria,  Cyprus,  the  Baleares,  and  from  those  of  the 
republics  of  Venice  and  Goioa.  (d)    It  was  probacy  a  compila- 
tion made  by  private  persons ;  but  whoever  may  have  been  the 
authors  of  it,  and  at  whatever  precise  point  of  time  the  Con* 
solato  may  have  been  compiled,  it  is  certain  that  it  became  the 
common  law  of  all  the  commercial  powers   of  Europe. 
*The  marine  laws  of  Italy,  Spain,  France,  and  England,    *11 
were  greatly  affected  by  its  influence ;  and  it  formed  the 
basis  of  subsequent  maritime  ordinances,  (a)    It  has  been  trans- 
lated into  the  Castilian,  Italian,  German,  and  French  languages ; 
and  an  entire  translation  of  it  into  English  has  long  been  desired 
and  called  for  by  those  scholars  and  lawyers  who  were  the  most 
competent  to  judge  of  its  value,  (b) 

We  are  naturally  induced  to  overlook  the  want  of  order  and 
system  in  the  Consolato,  and  the  severity  of  some  of  its  rules, 
and  to  justify  Emerigon  and  Boucher  in  their  admiration  of  the 
good  sense  and  spirit  of  equity  which  dictated  its  decisions  upon 
contracts,  when  we  consider  that  the  compilation  was  the  pro- 
duction of  a  barbarous  age.  (c)  It  is,  imdoubtedly,  the  most 
authentic  and  venerable  monument  extant  of  the  commercial 
usages  of  tlie  middle  ages,  and  especially  among  the  people  who 
were  concerned  in  the  various  branches  of  the  Mediterranean 
trade.    It  was  as  comprehensive  in  its  plan  as  it  was  liberal  in 

(c)  Dc  Jure  Belli  et  Pads,  lib.  3,  c  1,  8.  5,  note. 

{d)  Boulay  Paty,  in  his  Conn  de  Droit  Commercial  IkKaritime,  torn.  i.  60,  insiflts 
that  Azuni  has  refuted  Grotins  and  the  other  publicists  on  this  point  in  a  triumphant 
manner. 

(a)  Casaregis,  who  was  one  of  the  most  competent  and  learned  of  commercial 
lawyers,  says,  in  one  of  his  discourses,  (Dis.  213,  n.  12j  that  the  Consolato  had,  in 
maritime  matters,  by  uniTersal  custom,  the  force  of  law  among  all  provinces  and  na- 
tions. 

(6)  There  has  been  a  translation  of  two  chapters  on  prize  by  Dr.  Robinson,  and  of 
some  chapters  on  the  ancient  or  commercial  conrts,  and  on  recaptures,  inserted  in  the 
2d,  3d,  and  4th  volumes  of  Hall's  American  Law  Journal. 

(c)  Bynkershoek,  in  his  Questiones  Jnr.  Pub.  lib.  1,  c.  5,  praises  the  justice  of  some 
of  its  rules,  whUe  he,  at  the  same  time,  speaks  disrespectfolly  and  unjustly  of  the  work 
at  laige,  aa  tk  farrago  legwn  nauUooBrvm, 
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its  principles.  It  treated  of  maritime  courts,  of  shipping,  of  the 
ownership  and  equipment  of  ships,  of  the  duties  and  responsi- 
bilities of  the  owners  and  master,  of  freight  and  seamen's  vragesj 
of  the  duties  and  government  of  seamen,  of  ransoms,  salTHge, 

jettisons,  and  average  contributions.     It  treated  also    of 
*12   maritime  captures,  and  of  the  mutual  *  rights  of  neutral 

and  belligerent  vessels ;  and,  in  fact,  it  contained  the  mdir 
ments  of  the  law  of  prize.  Emerigon  very  properly  rebukes 
Hubner  for  the  light  and  frivolous  manner  in  which  he  speaks 
of  the  Consolato ;  and  he  says  in  return,  that  its  decisions  are 
founded  on  the  law  of  nations,  and  have  united  the  suffirages  of 
mankind,  (a) 

The  laws  of  Oleron  were  the  next  collection  in  point  of  tdxne 
and  celebrity.  (()    They  were  collected  and  promulgated  in  the 
island  of  Oleron,  on  the  coast  of  France,  in  or  about  the  time  of 
Bichard  I.    The  French  lawyers  in  the  highest  repute,  such  as 
Cleirac,  Yalin,  and  Emerigcm,  have  contended,  that  the  laws  of 
Oleron  were  a  French  production,  compiled  under  the  direction 
of  Queen  Eleanor,  Duchess  of  ^uienne,  in  the  language  of  Gas- 
cony,  for  the  use  of  the  province  of  Guienne,  and  the  navigation 
on  the  coasts  of  the  Atlantic ;  and  that  her  son,  Richard  I.,  who 
was  King  of  England  as  well  as  Duke  of  Guienne,  adopted  and 
enlarged  this  collection.    Selden,  Coke,  and  Blackstone,  on  the 
other  hand,  have  claimed  it  as  an  English  work,  published  by 
Richard  I.  in  his  character  of  king  of  England,  (c)    It  is  a  proof 
of  the  obscuiity  that  covers  the  early  history  of  the  law,  that  the 


(a)  Traitc  des  Assurances,  Pref. 

(6)  Mr.  Justice  Ware  (Ware,  201)  says,  that  the  laws  of  Oleron,  at  least  in  the  form 
in  which  we  now  have  them,  were  a  code  earlier  than  the  Consulate.  But  Cleirac  says, 
that  when  Queen  Eleanor,  on  her  return  from  the  Holy  Land,  prepared  the  Project  of 
the  Laws  of  Oleron,  the  Customs  of  the  Sea  of  the  Levant,  inserted  in  the  Consulate, 
were  at  the  same  time  in  vogue  and  in  credit  in  all  the  East  Les  Us  et  Coutnmes  de 
la  Mer,  p.  2.  The  great  authority  and  influence  of  the  lavrs  of  Oleron,  as  being  the 
foundation  of  the  maritime  legislation  and  jurisprudence  of  the  western  nations  of 
Europe,  have  been  illustrated  with  much  ability  by  Mr.  Justice  Ware,  in  his  learned 
opinion  in  the  case  of  The  Dawn,  as  reported  in  the  Am.  Jurist  for  October,  1S41, 
(vol.  xxvi.) 

(c)  The  question  is  of  no  sort  of  moment  to  us  at  the  present  day ;  but  it  is  quite 
amusing  to  observe  the  zeal  with  which  Azuni,  Boucher,  and  Boulay  Paty  engage  in 
the  contest  They  insist  that  the  pretension,  as  they  term  it,  of  such  men  as  Selden 
and  Blackstone  was  founded  on  a  desire  to  flatter  the  English  nation,  and  to  deprive 
the  French  of  the  glory  of  the  composition  of  those  nautical  ordinances. 
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author  of  such  an  important  code  of  legislation  as  the  laws  of 
Oleron  should  have  been  left  in  so  much  obscurity  as  to  induce 
profound  antiquaries  to  adopt  different  conclusions,  in  like  man- 
ner as  Spain  and  Italy  have  asserted  rival  claims  to  the  origin  of 
the  Consolato.    The  laws  of  Oleron  were  borrowed  from  the  Eho- 
dian   laws,  and  the  Consolato,  with  alterations  and  addi- 
tions, adapted  to  the  trade  of  Western  Europe.    They  *  have    *  18 
served  as  a  model  for  subsequent  sea  laws,  and  have  at  all 
times  been  extremely  respected  in  France,  and  perhaps  equally 
so  in  England,  though  not  under  the  impulse  of  the  same  national 
feeling  of  partiality.    They  have  been  admitted  as  authority  on 
admiralty  questions  in  the  courts  of  justice  hi  this  country,  (a)  ^ 

Tile  laws  of  Wisbuy  were  compiled  by  the  merchants  of  the 
city  of  Wisbuy,  in  the  island  of  Gothland,  in  the  Baltic  sea,  about 
the  year  1288.  It  has  been  contended  by  some  writers,  that  these 
laws  were  more  ancient  than  those  of  Oleron,  or  even  than  the 
Consolato.  But  Cleirac  says,  they  were  but  a  supplement  to  the 
laws  of  Oleron,  and  constituted  the  maritime  law  of  all  the  Baltic 
nations  north  of  the  Bhine,  in  like  "manner  as  the  laws  of  Oleron 
governed  in  England  and  France,  and  the  provisions  of  the  Con- 
solato on  the  shores  of  the  Mediterranean.  They  were,  on  many 
points,  a  repetition  of  tiie  judgments  of  Oleron,  and  became  the 
basis  of  the  ordinances  of  the  Hanseatic  league.  (&) 

(a)  Sec  Walton  v.  The  ShipNeptnney  1  Peters  Adm.  142 ;  Katterstrom  v.  Ship  Hazard, 
in  the  District  Court  of  Massachusetts,  2  Hall  L.  J.  859 ;  Sims  v.  Jackson,  1  Peters 
Adm.  157,  all  of  which  were  decided  on  the  authority  of  the  laws  of  Oleron.  In  1647 
it  was  resolved,  hy  the  popular  government  of  Rhode  Island,  that  the  laws  of  Oleron 
should  be  in  force  for  the  benefit  of  seamen.  (1  Pitldn's  History,  49.)  Cleirac  pub- 
lished, in  the  middle  of  the  seventeenth  century,  the  laws  of  Oleron,  in  his  work 
entitled  Les  Us  et  Coutumes  de  la  Mer,  with  an  excellent  commentary.  They  were 
translated  into  English,  with  the  notes  of  Cleirac,  considerably  abridged,  and  published 
in  the  collection  of  sea  laws  made  in  the  roign  of  Queen  Anne.  They  have  likewise 
been  published  in  this  country,  in  the  appendix  to  the  first  volume  of  Peters's  Admi- 
ralty Decisions,  from  the  copy  in  the  Sea  Laws.  There  is  likewise  annexed  to  these 
reports  a  copy  of  the  laws  of  Wisbuy,  of  the  Hanse  Towns,  and  of  the  marine  or- 
dmanccs  of  Louis  XIY.,  and  they  have  given  increased  interest  to  a  valuable  publica- 
tion. 

(fr)  Cleirac,  in  his  preamble  to  the  ordinances  of  Wisbuy,  (Les  Us  et  Coutumes  de 
la  Mer,  p.  136,)  g^ves  from  Johannes  Magnus,  and  his  brother,  Olaus,  the  historians 

^  The  Western  Law  Jonmal  (viii.  49)  for  Nov.  1850,  contains  a  very  instructive  ar- 
ticle upon  the  laws  of  Wisbuy.  It  has  been  copied  by  the  Law  Beporter  (xiii.  473)  for 
Jan.  1851,  p.  471. 
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*  14       *  The  renowned  Hanseatic  association  was  begun  &t  least 
as  early  as  the  middle  of  the  thirteenth  centory^,    and    it 
originated  witii  the  cities  of  Lubeck,  Bremen,  and  'SsLxnburg. 
The  free  and  privileged  Hanse  Towns  became  the  asylum  of 
commerce  and  the  retreats  of  civilization,  when  the  rest  of  £]iirope 
was  subjected  to  the  iron  sway  of  the  feudal  system,  and    the 
northern  seas  were  infested  by  ^^  savage  clans  and  roving  barba- 
rians."   Their  object  was  mutual  defence  against  piracy  by  sea, 
and  pillage  .by  land.    They  were  united  by  a  league  offensive  and 
defensive,  and  with  an  inter-community  of  citizenship  and  priv- 
ileges.   The  association  of  the  cities  of  Lubeck,  Brunswick,  Dant- 
zic,  and  Cologne  commenced  in  the  year  1254,  according   to 
Cleirac,  and  in  1164,  according  to  Azuni ;  and  it  became  so  safe 
and  beneficial  a  confederacy,  that  all  the  cities  and  large  towns 
on  the  Baltic,  and  on  the  navigable  rivers  of  Germany,  acceded 
to  the  union,  (a)    One  of  the  means  adopted  by  the  confederates 
to  insure  prosperity  to  their  trade,  and  to  protect  them  from  con* 
troversies  with  each  other,  was  the  formation  of  a  code  of  mari- 
time law.    The  consuls  and  deputies  of  the  Hanseatic  League, 
in  a  general  convention  at  Lubeck,  in  1614,  added  to  their  for- 


of  Sweden  and  the  Gk>th9,  a  reiy  glowing  acconnt  of  the  former  wealth  and  com- 
mercial prosperitj  of  V^isbay,  the  ancient  capital  of  Gothland,  and  then  a  feeo  and 
independent  city.  In  the  eleventh  and  twelfth  centuries  it  was  the  most  celebrated 
and  flonrishing  emporium  in  Europe,  and  merchants  from  all  parts  came  there  to 
traffic,  and  had  their  shops  and  warehouses,  and  enjoyed  the  same  privileges  as  the 
native  inhabitants.  In  Cleirac's  time,  this  bright  vision  had  vanished,  and  the  town, 
with  its  trade  and  riches,  was  destroyed,  and  little  was  to  be  seen  but  heaps  of  ruins, — 
the  sad  evidence  of  its  former  splendor  and  magnificence.  Here  is  one  ground  for  the 
melancholy  admonition  of  the  poet,  "  That  trade's  proud  empire  hastes  to  swift  do- 
cay."  But  the  logic  of  the  muse  is  entirely  refuted  by  the  stability  of  commercial 
power  in  other  illustrious  examples.  The  ancient  paved  streets,  walls,  towers, 
churches,  and  other  public  edifices  of  Wisbny, — the  sure  evidence  of  the  great  com- 
merce, prosperity,  wealth,  taste,  and  splendor  of  this  city  of  the  middle  ages,  still 
partly  exist  in  considerable  preservation,  and  are  objects  of  deep  curiosity  and  venera- 
tion. Mr.  Laing,  who  recently  visited  this  "  mother  of  the  Hanseatic  cities,"  gives  a 
very  interesting  account  (Tour  in  Sweden  in  1838)  of  its  present  desolate  condition, 
and  of  its  varied  and  majestic  ruins.  Wisbuy  has  long  been  so  insignificant,  and  so 
little  visited  by  travellers,  that  it  had  almost  disappeared  from  modem  geographj ; 
and  Mr.  Laing's  account  of  it  strikes  us  with  somewhat  of  the  freshness  and  novelt7  of 
the  discoveries  of  magnificent  ruins  in  the  midst  of  Syrian  and  Arabian  deserts. 

(a)  The  origin  of  the  union  of  the  Hanseatic  League,  others  say,  goes  as  far  back 
itf  1S41,  when  the  firee  cities  of  Lubeck,  Hamburg,  and  Bremen  entered  into  a  compact 
to  protect  their  political  and  commercial  privileges.  Lubeck  was  the  capital  of  tlw 
confederacy. 
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mer  ordinances  of  1597,  (or  1591 ,  as  Azuni  insists,)  from  the 
laws  of  Oleron  and  of  Wisbny,  and  established  a  second 
and  larger  Hanseatic  ordinance,  under    the  *  title  of  the   *16 
Ju9  Siouueatieum  MariUmumy  and  "w^hich  was  published  at 
Hamburg,  in  1667,  with  a  commentary  by  Euricke. 

This  digest  of  nautical  usages  and  regulations  was  founded 
evidently  on  those  of  Wisbuy  and  Oleron ;  and  from  the  great 
influence  and  character  of  the  confederacy,  it  has  always  been 
deemed  a  compilation  of  authority,  (a) 

a^jy    Of  the  tnarUime  legUlatian  of  the  modeme. 
But  all  the  former  ordinances  and  compilations  on  maritime 
law   were  in  a  great  d^pree  superseded  in  public  estimation, 
their    authority  diminished,  and  their    lustre   eclipsed,  by  the 
French  ordinance  upon  commerce  in  1673,  which  treated  largely 
of  negotiable  paper ;  and  more  especially  by  ijie  celebrated  ma* 
Tine  ordinance  of  1681.    This  monument  of  the  wisdom  of  the 
reign  of  Louis  XIY.,  far  more  durable  and  more  glorious  than 
aU  the  military  trophies  w<m  by  the  yalor  of  his  armies,  was 
erected  under  the  influence  of  the  genius  and  patronage  of  Col-< 
bert,  who  was  not  only  the  minister  and  secretary  of  state  to  the 
king,  but  inspector  and  general  superintendent  of  commerce  and 
narigation.    It  was  by  the  special  direction  of  that  min- 
ister, and  with  a  view  to  illustrate  *  the  advantages  of  the    *  16 


(a)  Les  TTs  et  CoutameB  de  Is  Mer,  pp.  157  - 165.  Ward,  in  his  Histoiy  of  the  Law 
of  NationB,  vol.  U.  276-290,  addnoes  proofii  that  the  Hanseatic  League  exerdsed 
the  rights  of  sorereigntj  as  a  fedenl  republic,  and  with  considerable  strength  and 
rigor,  until  the  fifteenth  centniy.  No  less  than  four  commercial  treaties  were  con- 
cluded between  England  and  the  Hanse  Towns  in  the  space  of  three  years,  fh>m  the 
▼ear  1472  to  1474.  But  the  league  was  dissolved  as  soon  as  the  great  powers  of  En- 
rope  withdrew  their  cities  from  the  association ;  and  the  members  of  this  confederacy 
are  now  reduced  to  the  cities  of  Lubeck,  Hamburg,  and  Bremen.  Rym.  Feed.  torn.  ix. 
cited  in  Henry's  Hist,  of  Great  Britain,  b.  5,  c.  6.  Putter's  Constitutional  Histoiy  of 
Germany,  vol.  ii.  p.  208.  Those  Hanseatic  cities  had  a  diplomatic  representative  at 
Washington,  in  1827,  and  in  the  year  following,  a  Convention  of  **  Friendship,  Com- 
merce, and  Navigation  between  the  United  States  and  the  iVee  Hanseatic  Republics  of 
Likbeek,  Bremen,  and  Hambuig,"  was  concluded.  Those  firee  cities,  including  Frank- 
ibrtKm4he-Main,  were  recognised  by  the  Congress  of  Vienna,  in  1815,  as  having 
political  existence,  and  on  the  principle  that  they  were  to  be  free  emporiums,  open  to 
the  trade  of  all  the  world,  on  equal  terms.  But  the  growth  and  influence  of  the  new 
German  Tariff  League  are  now  (1843)  so  rapid  and  preponderating,  that  itis  veiy 
possible  the  Hanse  Towns  may,  erelong,  be  indnoed  to  join  the  Qermanic  League. 
Fruikfort  is  already  included  in  the  union. 

TOL.  III.  2 
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commerce  of  the  Indies,  that  Huet  wrote  his  learned  history 
of  the  commerce  and  navigation  of  the  ancients,  {a)  The  r^- 
ilance  and  capacity  of  the  ministry  of  Louis  communicated  un- 
common vigor  to  commercial  inquiries.  They  created  a  xna- 
rine  which  shed  splendor  on  his  reign,  and  corresponded  in  some 
degree  with  the  extent  of  his  resources.  It  required  such  a  work 
as  the  ordmance  to  which  I  have  referred  to  consolidate  the  es- 
tablishment of  the  maritime  power  which  had  been  formed  bj  the 
sagacity  of  his  counsels. 

That  ordinance,  says  Yalin,  was  executed  in  a  masterly  man- 
ner.   It  was  so  comprehensive  in  its  plan,  so  excellent  in  the 
arrangement  of  its  parts,  so  just  in  its  decisions,  so  wise  in  its 
general  and  particular  policy,  so  accurate  and  clear  in  its  detail^ 
that  it  deserves  to  be  considered  as  a  model  of  a  perfect  code  of 
maritime  jurisprudence.    The  whole  law  of  navigation,  shipping', 
insurance,  and  bottomry  was  systematically  collected  and    ar- 
ranged.   It  required  the  greatest  extent  of  knowledge,  and  the 
most  correct  discernment  and  liberality  of  views,  to  form  and  ex- 
ecute such  a  work.    It  was  necessary  to  examine  the  commercial 
usages  of  all  other  nations,  and  select  from  amidst  a  contrariety 
of  practice  the  most  approved  rules.    It  was  necessary  to  retrench 
that  which  was  superfluous,  to  enlighten  that  which  was  obscure, 
and  to  supply  those  things  which  had  escaped  the  observation  of 
the  earlier  founders  of  nautical  law,  or  been  recommended  by  the 
lights  of  experience.    It  is,  however,  an  extraordinary  fact,  that 
the  able  civilians,  and  perhaps  the  distinguished  merchants,  who 
assumed  the  task  of  legislators,  and  compiled  this  ordinance,  are 
unknown  to  fame ;  and  though  the  event  be  of  so  recent  a  date, 
and  occurred  at  the  most  polished  and  literary  era  in  French  his- 
tory, neither  letters  nor  gratitude  nor  national  vanity  have  been 

able  to  rescue  their  names  from  oblivion.  (6) 
•17       *Valui  supposed  he  had  discovered  the  source  of  the 

materials  of  the  ordinance  in  a  curious  and  vast  compila 
tion  of  ancient  maritime  laws,  among  the  manuscript  collections  in 
the  library  of  the  Duke  of  Penthievre.    The  compilation  consisted  [ 

of  the  Rliodian  and  Boman  law ;  of  the  Gonsolp.to,  and  of  the 
use  and  customs  of  the  sea ;  of  the  ordinances  of  Charles  Y. 


I 


(a)  Hist  da  Comm.  et  de  la  KsTig.  des  Anciens,  Fref. 

(b)  Yalin's  Com.  Jar.  rOrd.  Fref.  p.  4. 
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aad  Philip  11.,  kings  of  Spain ;  of  the  judgments  of  Oleron ;  of  the 
ordinance  of  Wisbuy,  and  of  the  Teutonic  Hanse ;  of  the  insurance 
codes  of  Antwerp  and  Amsterdam ;  of  the.  Guidon,  and  of  all  the 
French  ordinances  prior  to  the  year  1660.    This  magnificent  re- 
pository of  commercial  science  is  supposed  to  have  been  the  true 
and  solid  foundation  of  the  fabric  erected  by  artists  who  had  too 
much  modesty  to  make  their  work  the  vehicle  of  their  own  immor- 
tality.   Every  commercial  nation  has  rendered  homage  to  the  wis- 
dom and  integrity  of  the  French  ordinance  of  the  marine ;  and 
they  have  regarded  it  as  a  digest  of  the  maritime  law  of  civilized 
Europe.    Yalin  has  written  a  commentary  upon  every  part  of  it ; 
and  it  almost  rivals  the  ordinance  itself  in  the  weight  of  its  author- 
ity, as  well  as  in  the  equity  of  its  conclusions,  (a) 

*  In  addition  to  these  general  codes  of  conmiercial  legisla-  *  18 
tion,  there  have  been  a  number  of  local  ordinances  of  distin- 
guished credit,  relating  to  nautical  matters  and  marine  insur- 
ance, such  as  the  ordinances  of  Barcelona,  Florence,  Amsterdam, 
Antwerp,  Copenhagen,  and  Konigsberg.  There  have  also  been 
several  treatises  on  nautical  subjects  by  learned  civilians  in  the 
several  countries  of  Europe,  which  are  of  great  authority  and 
reputation,  (a) 

The  English  nation  never  had  any  general  and  solemnly  en- 
acted  code  of  maritime  law,  resembKng  those  which  have  been 

(a)  The  ordinance  has  been  transhited  and  printed  in  England,  and  published  in  the 
collection  entitled  Sea  Laws ;  and  it  is  annexed  to  the  second  volnme  of  Judge  Peters's 
Admiralty  Decisions  in  the  District  Court  of  Pennsylvania.  It  has  been  rodigested, 
with  some  few  modifications  and  additions,  in  the  new  Commercial  Code  of  Prance  of 
1807 ;  and  that  code  was  translated  by  Mr.  Bodman,  and  published  in  the  city  of  Kew 
Yori^  in  1814.  The  commercial  code  was  presented  to  the  French  legislative  body  by 
the  counsellors  of  state  in  1807,  as  having  been  conceived,  meditated,  discussed,  and 
established,  by  the  inspiration  of  the  grecOest  man  in  history ,  the  Hero-PacificcUor  ofEwrope^ 
wkSt  he  was  bearing  hie  triumphant  eaglee  to  the  banks  of  the  astonished  Vietula;  and  yet, 
in  oontradicdon  to  much  of  this  adulation  and  incense,  the  code  win  be  found,  upon 
sober  examination,  to  be  essentially  a  republication,  in  a  new  form,  of  the  ordinance  of 
1673,  relative  to  negotiable  paper,  and  of  fihe  maritime  ordinance  of  1681,  digested  un- 
der the  orders  of  Colbert,  and  illustrated  by  the  commentstries  of  Yalin.  It  is  entitled, 
however,  to  the  merit  of  some  improvements  on  the  fiomier  ordinances,  and  of  being 
more  comprehensive  in  its  plan  and  execution ;  for  it  embraces  the  subjects  of  partner- 
ship, common  carriers,  bankruptcy,  insolvency,  and  stoppage  in  transitu. 

(a)  These  ordinances  are  collected  by  Magens,  in  the  second  volume  of  his  Essay  on 
Insurances ;  and  Mr.  C.  Cushing,  in  a  learned  note  to  his  translation  of  Pothier  on 
Miritime  Contracts  of  Letting  to  Hire,  published  at  Boston  in  1821,  has  alluded  to 
the  most  distinguished  writers  in  Italy,  Spain,  Portugal,  France,  Holland,  Germany, 
and  Sweden,  on  maritime  law.    Note  55. 
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mentioned  as  belonging  to  the  otlier  European  nations,  and  pro- 
mulgated  bj  legidatiye  anthorily.    This  deficiency  was  supplied, 
not  only  by  several  eztensire  private  compilations^  (b)  but  it  bas 
been  more  eminently  and  more  authoritatively  supplied  by  a  series 
of  judicial  decisions,  commencing  about  the  middle  of  the   last 
century.    These  decisions  have  shown,  to  the  admiration  of  the 
world,  the  masterly  acquaintance  of  the  English  judiciary  with 
the  principles  and  spirit  of  commercial  policy  and  general  juris* 
prudence,  and  they  have  afforded  undoubted  proofs  of  the  entire 
independence,  impartiality,  and  purity  of  the  administration  of 
justice.    The  numerous  cases  in  the  books  of  reports  which  have 
arisen  upon  maritime  questions  resemble  elementary  treatises,  in 

the  depth,  extent,  and  variety  of  their  researches,  while  they 
*  19    *  partake,  at  the  same  time,  of  tiie  precision  and  authority 

of  legislative  enactments.  Lord  Mansfield,  at  a  very  early 
period  of  bis  judicial  life,  introduced  to  the  notice  of  the  English 
bar  the  Rhodian  laws,  the  Gonsolato  del  Mare,  the  laws  of  Oleron, 
the  treatises  of  Boccus,  the  laws  of  Wisbuy,  and,  above  all,  tha 
marine  ordinances  of  Louis  XI Y.,  and  the  commentary  of  Yalin. 
These  authorities  were  cited  by  him  in  Luke  v.  Ltfdsj  (a)  and  &om 
that  time  a  new  direction  was  given  to  English  studies,  and  new 
vigor  and  more  liberal  and  enlarged  views  communicated  to  forensic 
investigations.  Since  the  year  1798,  the  decisions  of  Sir  William 
Scott  (now  Lord  Stowell)  on  the  admiralty  side  of  Westminster 
Hall,  have  been  read  and  admired,  in  every  region  of  the  republic 
of  letters,  as  models  of  the  most  cultivated  aiid  the  most  enlight- 
ened human  reason.  The  English  maritime  law  can  now  be 
studied  in  the  adjudged  cases  with  at  least  as  much  profit,  and 
with  vastly  more  pleasure,  than  in  the  dry  and  formal  didactic 
treatises  and  ordinances  professedly  devoted  to  the  science.  The 
doctrines  are  there  reasoned  out  at  large,  and  practically  applied. 
The  arguments  at  the  bar,  and  the  opinions  from  the  bench,  are  in- 
termingled with  the  gravest  reflections,  the  most  scrupulous  moral- 
ity, the  soundest  policy,  and  a  thorough  acquaintance  with  all  the 
various  topics  that  concern  the  great  social  interests  of  mankind. 
Nor  has  our  learned  profession  in  this  icotmtry  been  wanting  in 


(6)  Among  the  priyate  treatises,  the  most  distingnished  are  those  of  Malynes,  Mol- 
loy,  Bcawes,  Postlefhwayt,  Magens,  Wesket,  Millar,  Park,  Marshall,  Abbott,  Chittj, 
Holt,  Lawes,  and  Benecke. 

(a)  2  Butr.  8S2. 
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tbe  Btady  and  cultivation  of  maritime  law.  Our  improvemeat  has 
been  rapid  and  onr  career  illustrious  dnce  the  adoption  of  the 
present  constitution  of  the  United  States.  Tliere  have  been  sev- 
eral respectable  treatises  on  subjects  of  commercial  law^  some  of 
nrhich  we  may  notice  when  we  are  upon  tiie  branches  to  which 
thej  are  applied.  The  decisions  in  the  federal  courts,  in  commer- 
cial cases,  have  done  credit  to  the  moral  and  intellectual  character 
of  the  nation  ;  and  the  admiralty  courts  in  particular  have 
displayed  gi^eat  *  research,  and  a  familiar  knowledge  of  the  *  20 
principles  of  the  marine  law  of  Europe.  But  I  should  omit 
doing  justice  to  my  own  feelings,  as  well  as  to  the  cause  of  truth, 
if  I  were  not  to  select  the  decisions  in  Oallison's  and  Mason's 
Reports,  as  specimens  of  pre-eminent  merit.  They  may  fairly  be 
placed  upon  a  level  with  the  best  productions  of  the  English  admi- 
ralty for  deep  and  accurate  learning,  as  well  as  for  tiie  highest 
ability  and  wisdom  in  decision. 

The  reports  of  judicial  decisions  in  the  several  states,  and  espe- 
cially in  the  states  of  Massachusetts,  New  York,  and  Pennsylvania, 
evince  great  attention  to  maritime  questions ;  and  they  contain 
abundant  proofs  that  our  courts  have  been  dealing  largely  with 
the  business  of  an  enterprising  and  commercial  people.  Maritime 
law  in  these  states  became  early  and  anxiously  an  object  of  profes- 
sional research.  If  we  take  the  reports  of  New  York  in  chrono- 
logical order,  we  shall  find  that  the  first  five  volumes  occupy  the 
period  when  Alexander  Hamilton  was  a  leading  advocate  at  our 
bar.  That  accomplished  lawyer  (for  it  is  in  that  character  only 
that  I  am  now  permitted  to  refer  to  him)  showed,  by  his  precepts 
and  practice,  the  value  to  be  placed  on  the  decisions  of  Lord  Mans- 
field. He  was  well  acquainted  with  the  productions  of  Valin  and 
Emerigon ;  and  if  he  be  not  truly  one  of  the  foimders  of  the  com- 
mercial law  of  this  state,  he  may  at  least  be  considered  as  among 
the  earliest  of  those  jurists  who  recommended  those  authors  to  the 
notice  of  the  profession,  and  rendered  the  study  and  citation  of  them 
popular  and  familiar.  His  arguments  on  commercial  as  well  as  on 
other  questions  were  remarkable  for  freedom  and  energy ;  and  he 
was  eminently  distinguished  for  completely  exhausting  every  sub- 
ject which  he  discussed,  and  leaving  no  argument  or  objection  on 
the  adverse  side  unnoticed  and  unanswered.  He  traced  doctrines 
to  their  source,  or  probed  them  to  their  foundations,  and  at  the 
sune  time  paid  the  highest  deference  and  respect  to  sound  author- 

2* 
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%.    The  reported  cases  do  no  kind  of  justice  to  his  close  and 
accurate  logic ;  to  his  powerful  and  comprehensive  intellect; 
*  21    *  to  the  extent  of  his  knowledge,  or  the  eloquence   of  his 
illustrations.    We  may  truly  apply  to  the  efforts  of  his  mind 
the  remark  of  Mr.  Justice  Buller,  in  reference  to  the  judicial  opin- 
ions of  another  kindxed  genius,  that  ^^  principles  were  stated,  rea- 
soned upon,  enlarged,  and  explained,  until  those  who  heard  hinn 
were  lost  in  admiration  at  Ibe  strength  and  stretch  of  the  human 
understanding." 
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LECTURE   XLIII. 


OF  THE  LAW  OP  PABTNEBSHIP* 


Pabtnesship  contracts  haTe  been  fonnd  by  experience  to  be  con« 
yenient  to  persons  engaged  in  trade,  and  useful  to  the  conununity. 
Merchants  are  thereby  enabled  to  consolidate  their  credit  and 
extend  their  business.    With  the  -aid  of  joint  counsel  and  accu- 
mulated capital,  a  spirit  of  enterprise  is  sensibly  awakened,  and 
boldness  of  plan  and  vigor  of  exertion  communicated  to  mercan- 
tile concerns.    Partnerships  have  grown  with  the  growth  and 
multiplied  with  the  extension  of  trade  ;  and  the  law  by  which  they 
are  regulated  has  been  improved  by  the  study  and  adoption  of  the 
best  usages  which  the  genius  of  commerce  has  introduced.    It  has 
also  been  cultivated  and  greatly  enlarged,  under  a  course  of  judi- 
cial decisions,  until  the  law  of  partnership  has  at  last  attained  the 
precision  of  a  regular  branch  of  science,  and  forms  a  distinguished 
part  of  the  code  of  commercial  jurisprudence. 

In  treating  of  this  subject,  I  shall  consider,  (1.)  The  nature, 
creation,  and  extent  of  partnerships ;  (2.)  The  rights  and  duties 
of  partners,  in  their  relation  to  each  other  and  to  the  public ;  (3.) 
The  dissolution  of  the  contract. 

(1.)   Of  the  nature^  ereationj  and  extent  of  partnerships. 

Partnership  is  a  contract  of  two  or  more  competent  persons, 

to  place  their  money,  effects,  labor,  and  skill,  or  some  or  all  of 

them,  in  lawful  commerce  or  business,  and  to  divide  the 

•  24   profit  and  *  bear  the  loss,  in  certain  proportions,  (a)  *    The 

(a)  Pnffendorf,  Droit  de  la  Nat.  Uv.  5,  c.  8,  sec.  1 ;  Pothier,  Traits  dn  Contrat  do 
8oci^td,  No.  1 ;  Repertoire  de  Jariflpnidence,  art.  Socitft^;  Stoiy  on  Partn.  §  2,  7  - 15. 
The  French  ordinance  of  1678  required  the  contract  of  partnership  to  bo  reduced  to 
'Writing  and  registered ;  but  that  was  the  introdaction  of  a  new  mle ;  and  the  regulation 
had  gone  into  disuse  at  the  time  of  Pothier,  though  he  considered  it  to  be  a  sage  pro- 
vision.   (Pothier,  Ibid.  Nos.  79,  82,  98.)    The  new  French  oommercial  code  has  re- 

^  Noves  V.  Cnshman,  25  Vermont,  890.  Though  no  new  member  can  be  admitted 
into  a  firm  without  the  consent  of  all  the  partners,  yet  a  person  who  has  obtained  a 
share  in  the  partnership  stock  can  maintain  a  suit  in  Chancery  for  his  share  of  the 


20  OF  PERSONAL  PBOPESTX  [PABT  V. 

two  leading  principles  of  the  contract  are,  a  common  interest 
in  the  stock  of  the  company,  and  a  personal  responsibility  for 
the  partnership  engagements.    The  common  interest  of  the  {part- 
ners applies  to  all  the  partnership  property,  whether  vested  in  the 
first  instance  by  their  several  contributions  to  the  conmion  stock, 
or  acquired  afterwards  in  the  course  of  the  partnership  business  ; 
and  that  property  is  first  liable  for  the  debts  of  the  company  ;   and 
after  they  are  paid,  and  the  partnership  dissolved,  then  it  is  sub- 
ject to  a  division  among  the  members,  or  their  representativesy 
according  to  agreement.    K  one  person  advances  fimds,  and  an- 
other fiirnishes  his  personal  services  or  skill,  in  canying  on  a  trade, 
and  is  to  share  in  the  profits,  it  amounts  to  a  partnership,  (i)^    But 

tained  tihe  regnlatiosi  of  the  ordiaance,  and  it  requires  an  abstract  of  the  articles  of 
partnership  to  be  attested,  and  publicly  registered ;  but  the  omission,  though  injurioas 
to  the  parties  as  between  themselves,  does  not  ai!ect  the  rights  of  third  persons.   (Code 
de  Com.  art  39-44.)    So,  by  the  commercial  Ordinances  of  Bilboa,  confirmed  by 
Philip  y.  in  1737,  edit  N.  T.  1824,  c  10,  sec.  4,  it  was  made  necessary,  in  eyery  part- 
nership to  reduce  the  articles  to  writing,  and  acknowledge  them  before  a  notaiy,  and 
file  a  copy  with  the  university  and  house  of  trade.    This  would  seem  not  to  be  now 
the  general  law  in  Spain ;  for  it  is  admitted  that  partnerships  may  be  formed,  as  in  the 
English  law,  tacitly  as  well  as  expressly.    (Institutes  of  the  Civil  Law  of  Spain,  by 
Asso  &  Manuel,  b.  2,  c.  15,  translated  by  Johnston,  London,  1825.)    Li  Missouri,  no 
person  or  copartnership  shall  deal  as  a  merchant  without  a  license.    B.  S.  of  Missouri, 
1835,  p.  403. 
(6)  Dob  V,  Halsey,  16  Johns.  34 ;  Story  on  Fartn.  §  15. 

profits,  after  the  expiration  of  the  partnership.  Mathewson  v,  Clarke,  6  How.  U.  6. 
122. 

And  one  who  by  misrepresentation  has  been  induced  to  enter  into  a  partnership 
may  have  the  agreement  rescinded  in  equity,  and  a  guaranty  afibrded  him  against  its 
debts.    Hawlins  v.  Wickham,  3  De  O.  &  J.  304 ;  S.  C.  1  Giff.  355. 

A  deed  of  assignment  made  to  trustees  for  the  benefit  of  creditors,  empowering  them 
to  carry  on  the  business  of  the  debtor  for  the  purpose  of  winding  up  his  afGatirs,  does  not 
make  the  creditors  partners.  Janes  v.  Witbread,  5  Eng.  L.  &  £q.  431 ;  Coate  v.  Wil- 
liams, 9  Id.  481 .  But  if  the  main  object  of  the  deed  is  the  carrying  on  the  business  of 
the  debtor  for  the  purpose  of  making  money  to  pay  the  creditors  who  are  parties  to  il| 
those  creditors,  quoad  third  persons,  become  partners.  Hickman  v.  Cox,  36  Eng.  L.  & 
£q.400. 

'  Perry  v.  Butt,  14  Geo.  699.  Where  two  firms  agree  to  share  profit  and  loss,  upon 
contracts  for  the  purchase  or  sale  of  merchandise,  to  be  made  by  each  firm  in  its  own 
name,  and  to  be  executed  with  its  separate  funds,  they  are  not  liable  as  copartners, 
either  between  themselves  or  to  third  persons.  Smith  v.  Wright,  5  Sandf.  (N.  T.) 
113.  See  Pattison  v.  Blanchard,  1  Sdden,  186 ;  Bingham  v.  Dana,  29  Vermont,  1. 
See  also  Holmes  v.  Old  Colony  B.  B.  5  Gray,  58.  An  agreement  between  two  firms 
to  share  commissions  on  sales  of  goods,  forwarded  by  one  to  the  other,  does  not  con- 
ititate  a  partnership.    Pomeroy  v.  Sigerson,  22  Missou.  (1  i^ones)  177.    So  an  agree- 
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each  party  must  engage  to  bring  into  the  common  stock  some- 
thing that  is  TsJuable ;  and  a  mutual  contribution  of  that 
which  has  value,  and  can  be  appreciated,  is  *  of  the  essence   *  25 
of  the  contract,  (a)  ^    It  would  be  a  valid  partnership,  not- 
withstanding the  whole  capital  was,  in  the  first  instance,  advanced 
by  one  party,  if  the  other  contributed  his  time  and  skill  to  the 
business,  and  although  his  proportion  of  gain  and  loss  was  to  be 
very  unequal.    It  is  sufficient  that  his  interest  in  the  profits  be 
not  intended  as  a  mere  substitute  for  a  commission,  or  in  lieu  of 
brokerage,  and  that  he  be  received  into  the  association  as  a  mer- 
chant, and  not  as  an  agent,  {h)    A  joint  possession  renders  persons 

(a)  Pothier,  Traitd  dn  Con.  de  Soc.  Nos.  8,  9, 10 ;  Ferri^re,  stur.  Inst.  3, 26 ;  Code 
Napoleon,  No.  1833. 

(6)  Reid  v,  Hollinshead,  4  Bam.  &  Cress.  867  ;  Hommil  v.  Willet,  6  Bosw.  533. 
Tbo  test  of  partnership  is  a  commnnity  of  profit,  a  specific  interest  in  the  profits,  as 
prq/U$,  in  contradistinction  to  a  stipulated  portion  of  the  profits  as  a  compensation  for 
setYices.    Loomis  v,  Marshall,  12  Conn.  69 ;  Champion  v.  Bostwick/18  Wendell,  175 ; 
Vanderfonrgh  v.  Hull,  20  Ibid.  70 ;  Lord  Eldon,  Ex  parte  Hamper,  17  Vesej,  404. 
See  post,  p.  34.    Mr.  Justice  Story,  on  Partnership,  §  34,  considers  that  a  share  in  the 
nett,  and  not  in  the  gross  profits,  is  here  meant,  to  constitate  a  partner.^    S.  P.  in  Dry 
r.  Boswell,  1  Campb.  330.    To  be  a  partner,  one  most  have  snch  an  interest  in  the 
profits  as  will  entitle  him  to  an  account,  and  give  him  a  specific  lien  or  preference  in 
payment  over  other  creditors.    It  is  not  essential  to  a  partnership  that  there  should  be 
a  communion  of  interest  in  the  capital  stock,  and  also  in  the  profit  and  loss.    If  there 
be  a  community  of  profit,  or  of  profit  and  loss,  in  the  adventure  or  business  between 
the  panies,  they  wUl  be  partners  in  the  profit  and  loss,  though  not  partners  in  the 
capital  stock.'    If,  however,  there  be  no  agreement  between  the  parties  on  the  point, 
the  presumption  will  be  a  community  of  interest  in  the  property  as  well  as  in  the 
profit  and  loss.    Ex  parte  Hamper,  17  Vesey,  404 ;  Story  on  Partn.  §§  27,  29 ;  Reid  r, 
Hollinshead,  4  Bam.  &  Cress.  867.    The  Roman  law  made  the  same  distinction  be- 
tween a  partnership  in  the  capital  stock  and  a  partnership  in  the  profit  and  loss  arising 
from  the  sale.    Dig.  17,  2,  58 ;  Vinnius,  ad  Inst.  3,  26,  2,  n.  3.    There  is  also  a  distinc- 
tion between  a  stipulation  for  a  compensation  for  labor,  proportioned  to  the  profits, 

meat  by  which  a  manufacturing  firm  give  another  firm,  to  which  they  are  largely  in- 
debted, the  entire  control  and .  management  of  their  business,  assigning  all  their 
machinery  and  tools  to  the  latter  firm,  and  authorizing  them  to  collect  all  moneys  due 
the  former,  and  therewith  pay  themselves,  does  not  constitute  the  two  firms  copartners. 
Brundrcd  o.  Muzzy,  1  Dutch.  (N.  J.)  268. 

^  One  of  the  partners  may  contribute  the  services  of  a  person  hired  for  a  certain 
length  of  time.    McGuire  v.  O'Hallaran,  Hill  &  Denio  (N.  Y.)  85. 

*  Wood  V.  Vallette,  7  Ohio  (N.  S.)  172 ;  HuUet  v.  Desban,  14  Louis.  Ann.  529 ; 
Wheatcroft  v.  Hickman,  9  C.  B.  (N.  S.)  47  ;  Cox  v.  Hickman,  8  Ho.  of  L.  268.  In 
New  Hampshire  it  seems  to  bo  denied  that  profits  can  be  received  as  the  measure  of 
compensation  for  services,  without  entailing  on  the  recipient  the  liabilities  of  a  partner. 
Bromley  v,  Elliot,  38  New  Hamp.  288. 

*  Peel  V.  Thomas,  29  £ng.  L.  &  £q.  276 ;  Brigham  v.  Dana,  3  Wms.  (29  Yt.)  1. 
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tenants  in  common,  but  it  does  not,  of  itself,  constitute  them 
ners,  and,  therefore,  surviving  partners  and  the  representatives  of 
a  deceased  partner,  are  not  partners,  notwithstanding  they  have 
a  community  of  interest  in  the  joint  stock.  (<;)    There  must  be  a 
communion  of  profit  to  constitute  a  partnership  as  between  the 
parties,  though  it  is  not  necessary  that  there  should  be  a  com- 
munity of  interest  in  the  property  itself.*    They  must  be  not  only 
jointly  concerned  in  the  purchase,  but  jointly  concerned  in  the  fu- 
ture sale.    A  joint  purchase,  with  a  view  to  separate  and  distinct 
sales  by  each  person  on  his  own  account,  is  not  sufficient.^     If 
several  persons,  who  have  never  met  and  contracted  together  as 
partners,  agree  to  purchase  goods  in  the  name  of  one  of  them  only, 
and  to  take  cUiquot  shares  of  the  purchase,  and  employ  a  common 
agent  for  the  purpose,  they  do  not,  by  that  act,  become  partners, 
or  answerable  to  the  seller  in  that  character,  provided  they  are  not 
to  be  jointly  concerned  in  the  resale  of  their  shares,  and  have  not 
permitted  the  agent  to  hold  them  out  as  jointly  answerable  with 

without  any  specific  lien  upon  snch  profits,  and  which  does  not  make  a  person  a  part- 
ner, and  a  stipulation  for  an  interest  in  such  profits,  which  entitles  the  party  to  an 
account  as  a  partner.  1  Hose,  91 ;  Carey  on  Partn.  11,  n.  1 ;  and  this  Mr.  Chancellor 
VTalworth  held  to  be  a  sound  distinction  as  regards  the  rights  of  third  persons.  18 
VTendell,  184,  185 ;  ai^d  Mr.  Justice  Wilde,  in  Denny  v,  Cabot,  6  Metcalf,  82.  Seo 
also  Story  on  Partn.  §§  32,  38-401^  It  is  further  a  general  principle  in  partnerships, 
that  no  one  partner  is  entitled  to  compensation  for  his  serrices  to  the  firm,  nor  for 
interest  upon  moneys  advanced  to  or  deposited  with  the  firm,  for  its  use,  without  a 
special  agreement,  or  some  very  peculiar  circumstances  to  justify  it.  Lee  0.  Laah.- 
brooke,  8  Dana,  214,  and  infia,  p.  87,  n.^ 

(c)  Fearce  v.  Chamberlain,  2  Vescy,  33.  But  a  stipulation  at  the  commencement 
of  the  partnership,  that  the  personal  representatives  of  a  partner  should  succeed  him 
in  the  partnership,  is  held  to  be  valid  and  binding  by  the  common  law,  and  by  the 
French  and  Scotch  law.  CoUyer  on  Partn.  b.  1,  c.  1,  pp.  5,  6 ;  Code  Civil  Franc. 
deSocidt^,  n.  1868;  Bell's  Com.  620;  thongh  it  was  otherwise  in  the  Boroan  law. 
Dig.  lib.  17,  tit.  2, 1,  35 ;  Story  on  Partn.  §  5. 

*  Briggs  p.  Vanderbilt,  19  Barb.  (N.  Y.)  222 ;  Ellsworth  v,  Tartt,  26  Ala.  733.  If 
by  the  articles  of  copartnership  a  portion  of  the  profits  are  set  apart  to  pay  the  debt  of 
a  third  person,  it  has  been  held  such  person  is  not  thereby  made  a  partner.  Drake  «. 
Bamey,  3  Rich.  37. 

*  Banchor  r.  Cilley,  38  Maine,  553 ;  Stealings  v.  Baker,  15  ^s.  481. 

^  Stocker  9.  Brockelbank,  5  £ng.  L.  &  £q.  67  ;  Burckle  v.  Eckhart,  3  Comst  132 ; 
Catskill  Bank  v.  Gray,  14  Barb.  (N.  T.)  471 ;  Yassar  v.  Camp,  Id.  341 ;  Fitch  v.  Hall, 
25  Barb.  (N.  Y.)  13. 

7  Coursen  v.  Hamlin,  2  Dner,  5t3 ;  Day  v.  Lockwood,  24  Conn.  185 ;  Desha  p, 
Sheppard,  20  Ala.  747.  Soolnre  German  Mining  Co.  19  Eng.  L.  &  Eq.  591.  In  In 
re  German  Mining  Co.  27  Id.  158,  it  was  held  that  tiie  directors  of  an  unincorporated 
joint-stock  company,  being  quctsi  trustees,  were  entitled  to  be  repaid  their  advances. 
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himself,  (d)    The  same  distinotion  was  known  in  the  civil  law ; 
qui  nobtnt  inter  se  contendere^  eolent  per  mmtmm  rem  emere  in 
eofmmune  ;  quod  a  eodetate  longe  *  remotmn,  (a)    It  has  been    *  26 
repeatedly  recognized  in  this  country,  and  maybe  considered 
as  a  settled  rule,  (b) 

If  the  purchase  be  on  separate  and  not  on  joint  account,  yet 
if  the  interests  of  the  purchasers  are  afterwards  mingled  with  a 
view  to  a  joint  sale,  a  partnership  exists  from  the  time  that  the 
shares  are  brought  into  a  common  mass,  (c)    A  participation  in 
the  loss  or  profit,  or  holding  himself  out  to  the  world  as  a  partner, 
so  as  to  induce  others  to  give  credit  on  that  assurance,  renders  a 
person  responsible  as  a  partner,  (d)    A.  partnership  necessarily  im- 
plies a  union  of  two  or  more  persons ;  and  if  a  single  individual, 
for  the  purpose  of  a  fictitious  credit,  was  to  assume  a  copartner- 
ship name  or  firm,  the  only  real  partnership  principle  that  could 
be  applicable  to  his  case  would  be  the  preference  to  be  given  to 
creditors  dealing  with  him  under  that  description,  in  the  distribu- 
tion of  his  efiects.    But  that  would  be  inadmissible,  and  contrary 
to  the  grounds  upon  which  partnerships  are  created  and  sustained; 
and  so  the  law  on  this  point  has,  in  another  country,  been  under- 
stood and  declared,  {e)    If  the  partnership  consists  of  a  large  un- 
incorporated association,  or  jointrBtock  ccmpcmy^  trading  upon  a 
joint  stock,  it  is  usually  regulated  by  special  agreement ;  but  the 
established  law  of  the  land,  in  reference  to  such  partnerships,  is 
the  same  as  in  ordinary  cases,  and  every  member  of  the  company 
(whatever  private  arrangement  there  may  be  to  the  contrary  be- 
tween the  members,  and  which  is  only  a  mischievous  delusion) 
is  liable  for  all  the  debts  of  the  concern.  (/)  ^    It  is,  however, 

(<0  Hoare  v.  Dawes,  IXnig.  371 ;  Coope  «.  Eyre,  1  fl.  Blacks.  87 ;  Gibson  v.  Lnpton, 
9  Bing.  297. 

(a)  Dig.  17,  2,  88. 
*     (b)  Holmes  v.  United  Insurance  Company,  2  Johns.  Cas.  329 ;  Post  v.  Eimberly, 
9  Johns.  470 ;  Osborne  9.  Brennan,  2  Nott  &  M'Cord,  427  ;  Harding  v.  Foxcroft,  6 
Grecnl.  76. 

(c)  Sims  o.  Willing,  8  Serg.  &  Bawle,  103. 

((/}  Lord  Ellenborongh,  M'lver  o.  Homble,  16  East,  173 ;  Ohnstead  v.  Hill,  2  Ark. 
846. 

(c)  Kaam  v.  Sir  William  Forbes,  Bell's  Commentaries  on  the  Law  of  Scotland,  toI. 
ii.  626. 
(/}  The  King  «.  Dodd,  9  East,  516;  Holmes  «.  Higgins,  1  Bam.  &  Cress.  74; 

^  See  Cox  v.  Bodfish,  35  ICfune,  302 ;  Pipe  v.  Bateman,  1  Clarke  (la  )  369 ;  Hick- 
nan  0.  Cox,  36  Eng.  L.  &  Eq.  400.    Where  executors,  in  pursuance  of  the  direction 
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the  judicial  language  *  in  some  of  the  cases,  (a)  that  tlie     *  27 
members  of  a  private  association  may  limit  their  personal 
responsibility,  if  there  be  an  explicit  stipulati<m  to  that  efifopt  made 
with  the  party  with  whom  they  contract,  and  clearly  understood 
by  him  at  the  time.    But  stipulations  of  that  kind  are  looked  upon 
unfaTorably,  as  being  contrary  to  the  general  policy  of  the  lair  ; 
and  it  woidd  require  a  direct  previous  notice  of  the  intended  lini- 
itation  to  the  parly  dealing  with  the  company,  and  his  clear  xuider- 
standing  of  the  terms  of  the  limitation,  (b)    Incorporated  cornea- 


Hess  V.  Werts,  4  Seig.  &  Rawle,  356 ;  Carlen  v.  Drnry,  1  Ves.  &  Bea.  157 ;  Keaslcrf 
V.  Coddi  cited  in  a  note  to  the  case  of  Perring  v.  Hone,  2  Carr.  &  Pa.  401 ;  Vipers  v. 
Sainet,  13  Louis.  300 ;  Williams  v.  Bank  of  Michigan,  7  Wendell,  542;  Walbom  o. 
Ingilbjr,  1  MjT.  &  Keen,  61 ;  The  Doughis  Bank,  2  Bell's  Com.  623.    Lord  Ch.  Hiut 
observed,  in  Ex  parte  Sneyds,  1  M0U07,  261,  that  joint-fitock  companies  ¥rere  bodies  of 
comparatirely  modem  invention,  to  which  statute  gives  the  right  to  sne  and  be  sued 
by  their  officers ;  and  now,  by  the  statute  of  1  Yict.  c.  73,  authorizing  the  formation 
of  joint-stock  companies,  the  crown  in  England  is  anthorixed,  by  letters-patent,  to 
g^ant  to  companies,  though  not  incorporated,  the  privileges  of  incorporated  companiea, 
and  suits  may  be  carried  on  in  the  name  of  one  of  the  officers  of  the  company.     The 
patent  may  declare  the  individual  responsibility  of  the  members  for  contracts  to  the 
extent  of  &eu»  shares.    Again,  by  the  statute  of  7  and  8  Vict.  c.  110,  111,  and  IIS, 
provision  is  made  for  the  regiateation  of  all  joint-stock  companies,  by  a  regiatrar  at 
the  board  of  trade,  with  the  qualities  and  incidents  of  corporations ;  and  such  com- 
panies may,  in  cases  of  insolvency,  wind  up  their  concerns,  as  in  cases  of  bankruptcy- 
Joint4tock  banks  must  be  created  by  letters-patent ;  and  if  such  companies  be  incorpo 
rated,  the  liability  of  the  shareholders  is  not  to  be  limited  thereby.    By  the  statute  of 
7  Geo.  IV.  c.  46,  for  regulating  copartnerships  of  certain  bankers,  it  was  declared,  that 
on  judgment  against  a  registered  officer  of  the  company,  execution  may  issue  against 
any  members  for  the  time  being ;  and  if  the  debt  cannot  be  levied  on  them,  the  for- 
mer members  may  be  subjected  to  execution  by  leave  of  the  court,  by  process  of 
scire  ficias,  and  they  are  only  secondarily  liable.    Eardley  v.  Law,  12  Adol.  &  EIL 
802.« 

*  (a)  Gibson  J.,  Hess  v.  Wcrts,  4  Serg.  &  Bawle,  361 ;  Piatt  J.,  Skinner  v.  Dayton, 
19  Johns.  537. 

(6)  It  seems  to  be  still  an  unsettled  point,  whether  a  stipulation  in  the  articles  of 
association,  limiting  the  responsibility  of  the  members  to  the  mere  joint  funds,  or  to  a  ^ 
qualified  extent,  be  binding  upon  the  creditors  dealing,  with  notice  of  the  stipulation. 
Mr.  Justice  Story  inclines  to  the  opinion,  that  the  creditor  acting  with  the  knowledge 
of  it,  would  be  bound  by  it.  Story  on  Partn.  §  164.  Unless  the  creditor  has  previous 
notice  of  the  stipulation,  he  certainly  would  not  be  bound  by  it.    Blundell  v.  Winsor, 


of  a  will,  continue  a  business  for  the  benefit  of  an  infant,  the  whole  estate,  and  not 
merely  the  capital  embarked,  is  liable  for  the  expenses.  McNeillie  v.  Acton,  21  £ng. 
li;  &  Eq.  3. 

3  See  a  decision  under  this  statute  respecting  the  enforcement  of  claims  against  the 
assets  of  a  deceased  partner  in  Howard  v.  Wheatley,  15  Eng.  L.  &  Eq.  271. 
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nies,  though  constitttted  expressly  for  the  purpose  of  trade,  are 

not  paxtnerships,  or  joint  traders,  within  the  purview  of  the  law 

>f  partnership,  and  tiie  stockholders  are  not  personally  responsible 

bv  ibB  company's  debts  or  engagements,  and  their  property  is 

afiected  only  to  the  extent  of  their  interest  in  the  company.    To 

TQiider  them  personally  liable  requires  an  express  provision  in  the 

aci  of  incorporation ;  and  a  disposition  to  (create  such  an  extended 

TQsponsibility  seems  to  be  increasing  in  our  country,  and  is  calcu* 

lated  to  check  the  enterprise  of  such  institutions,  and  impair  the 

credit  and  value  of  them  as  safe  investments  of  capital. 

A  contract  of  partnership  need  not  be  in  writing.    Though  there 
be  no  express  articles  of  copartnership,  the  obligation  of  a  partner- 
ship engagement  may  equally  be  implied  in  the  acts  of  the  parties ; 
and  if  persons  have  a  mutual  interest  in  the  profits  and  loss  of  any 
business  carried  on  by  them,  or  if  they  hold  themselves  out  to  the 
world  as  joint  traders,  they  will  be  held  responsible  as  partners  to 
third  persons,  whatever  may  be  the  real  nature  of  their  connection, 
or  of  the  agreement  under  which  they  act.^    Actual  intention  is 
lequisite  to  constitute  a  partnership  inter  %e,  {c)    K  a  person  par- 
takes of  the  profits,  he  is  answerable  as  a  partner  for  losses,  on  the 
principle  that,  by  taking  a  part  of  the  profits,  he  takes  from  the 

S  Sim.  601 ;  Walburn  «.  Ingilbj,  1  My.  &  Keen,  61,  76.  If  he  has  that  notice,  I  think 
he  ought,  on  general  principles,  to  be  bound  bj  it^ 

In  joint-stock  companies  in  Scotland,  the  law  in  relation  thereto  is,  that  each  part- 
ner is  liable  only  to  the  extent  of  his  shares,  and  not  in  tolido,  2  Bell's  Com.  627, 
628.  This  was  the  doctrine  in  the  Roman  law  as  to  all  partnerships,  and  is  also  the 
rule  in  France,  except  as  to  commercial  partnerships.  Dig.  45, 2, 11, 1,  and  2 ;  Fothier, 
de  Socie't^,  n.  96, 103, 104.  In  a  private  commercial  association,  where  it  is  agreed  that 
the  business  shall  be  conducted  by  a  president  and  directors,  and  thej  be  chosen,  no 
indiridual  partner  can  bind  the  firm,  for  he  has  no  authority.  Lambeth  v.  Vawter,  6 
Bob.  Louis.  128.  But  generally,  in  the  case  of  joint  contracts,  a  release  or  settlement 
of  the  debt  by  one,  is  good  aa  against  all  the  creditors,  in  cases  free  from  fraud. 
Wallaoe  v,  Eelsall,  7  Mees.  &  W.  264. 

(c)  Hazard  v.  Hazard,  1  Story  C.  C.  371. 

^  Holmes  v.  Porter,  39  Maine,  157 ;  Chase  o.  Sterena,  19  N.  Hamp.  465;  Matthews 
1^  Felch,  25  Vermont,  536.  In  a  suit  against  partners  the  jury  are  not  caUed  upon  to 
decide  whether  a  partnership  actually  existed,  bat  only  whether  it  was  held  out  to  the 
plaintiff  as  existing.  Toung  v.  Smith,  25  Miss.  341 ;  Shackelford  v.  Smith,  lb.  348; 
Stephenson  o.  Cornell,  10  Ind.  475.  Eridence  of  general  reputation  is  not  admissible 
to  prove  an  alleged  partnership.  McGoixe  v.  O'Hallann,  HiU  &  I>enio  (N.  Y.)  85 ; 
Sinclair  v.  Wood,  3  Cal.  98. 

^  See  /fi  rs  Sea  F.  &  L.  Am.  Soc.  S3  Eng.  L.  lb  Eq.  422 ;  /m  iv  Worcester  Com  Ex. 
Co.  19  Id.  627 ;  Hallett  9.  Dowdall,  9  Id.  347. 
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creditors  a  part  of  the  fond  which  is  the  proper  security  for  the 

payment  of  their  debts,  (d)^ 
*  28  *  It  is  not  essential  to  a  legal  partnership  that  it  be  con- 
fined to  commercial  business.  It  may  exist  between  attoiv 
neys,^  conyeyancers,  mechanics,  owners  of  a  line  of  ste^e-coachesi 
artisans,  or  farmers,  as  well  as  between  merchants  and  bankers,  (a)' 
The  essence  of  the  association  is,  that  they  may  be  jointly  con- 
cerned in  profit  and  loss,  or  in  profit  only,  in  some  honest  and 
lawful  business,  not  immoral  in  itself,  nor  prohibited  by  the  law 
of  the  land ;  and  this  is  a  principle  of  universal  receptioii.  (i) 

{d)  Voet,  Com.  ad  Pand.  17,  S,  1 ;  De  Grey  C.  J.,  Grace  v.  Smith,  2  Blacks.  998; 
Eyre  C.  J.,  Wangh  i;.  Carver,  2  H.  Blacks.  247 ;  Cheap  v.  Cramond,  4  B.  &  Aid.  663  ; 
Peacock  v.  Peacock,  16  Vesey,  49 ;  Spencer  J.,  Dob  v,  Halsey,  16  Johns.  40.  Supra, 
p.  26,  n. 

(a)  Willett  9.  Chambers,  Cowp,  814;  'Gould  J.,  Coope  «.  Eyre,  1  H.  Blacks.  48; 
Pothier,  TraU^  de  Soc  No.  55;  Fromont  v.  Conpland,  2  Bing.  170.  Associations  lor 
buying  or  selling  personal  property  as  factors  or  brokers,  or  for  carrying  personal 
property  for  hire  in  ships,  are  in  the  Louisiana  Code,  art.  2796,  termed  commercial 
partnerships.  There  maaj  be  a  partnerslup  to  trade  m  land,'  and  limited  to  purehasin^, 
and  the  profit  and  loss  divisible  as  stock.  This  resnlt  does  not  necessarily  follow  from 
a  joint  purchase.    Campbell  v.  Colhoun,  1  Penn.  140. 

(6)  Dig.  18, 1,  35,  2 ;  Pothier,  Trait^  dn  Con.  de  Soc.  n.  14 ;  Biggs  v.  Lawrence, 
8  Term  Rep.  454 ;  Aubert  v.  Maze,  2  Bos.  &  Poll.  371 ;  Griswold  v.  Waddington, 
16  Johns.  489. 

*  The  rule  is  laid  down  by  Ch.  J.  Tindal,  in  a  late  case,  to  be,  that  *'  traders  become 
partners  between  themselves  by  a  mutual  participation  of  profit,  and  loss ;  but  as  to 
third  persons,  they  are  partners  if  they  share  the  profits  of  the  concern ;  for  he  who 
receives  a  share  of  the  profiUf  receives  a  part  of  that  fund  upon  which  the  creditors 
have  a  right  to  rely  for  payment"  Pott  v.  Eyton,  3  Mann.  Gr.  &  Scott,  32,  39 ; 
Heimstreet  v.  Howland,  5  Denio,  68.  See  ante,  p.  25,  n.  See  also  Oakley  v.  Aspin- 
wall,  2  Sandf.  (N.  Y.)  7. 

But  where  a  participation  in  profits  nnacoompaaied  by  a  participation  in  losses  is 
only  resorted  to  as  a  compensation  for  services,  it  will  not  render  the  subordinate  or 
agent  liable  as  a  partner.    Fitch  v.  Hall,  25  Barb.  (N.  T.)  13. 

As  to  the  contracts  which  will  or  not  make  one  liable  as  a  partner,  see  Lafon  s. 
Chinn,  6  B.  Mon.  B.  805 ;  Barry  v.  Kesham,  3  Mann.  Gr.  &  Scott,  641. 

1  Smith  V.  Hill,  13  Ark.  173. 

*  See,  in  Goesele  v,  Bimeler,  14  How.  U.  S.  589,  an  instance  of  a  universal  partner^ 
ship.  It  was  an  association  called  "  Separatists,"  of  peculiar  religious  and  economical 
principles.    There  is  no  legal  objection  to  such  an  association. 

*  Fall  River  Whaling  Company  o.  Borden,  UO  Cush.  458.  There  may  also  be  a 
partnership  to  cultivate  land  and  divide  the  product  Allen  v,  Dans,  18  Ark.  28 ; 
Ludlow  V.  Cooper,  4  Ohio  (N.  S.)  1 ;  Fall  River  Whaling  Company  v.  Borden,  10 
Cush.  458.    As  to  the  rules  which  govern  land  held  by  partners,  see  Coder  v.  Huling, 

27  Penn.  State,  84;  Morean  «.  Saffiurans,  3  Sneed  (Tenn.)  695;  Qalbraith  v.  Gedge, 
16  B.  Mon.  (Ey.)  631. 
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The  contract  must  be  for  the  common  benefit  of  all  the  parties  to 
the  association ;  and  though  the  shares  need  not  be  equal,  yet,  as 
a  general  :rnle,  all  must  partake  of  the  profit  in  some  ratable  pro- 
portion ;  and  that  proportion,  as  well  as  the  mode  of  conducting 
the  business,  may  be  modified  and  regulated  by  priyate  agreement, 
at  the  pleasure  of  the  parties,  (e)    If  there  be  no  such  agreement 
on  the  subject,  and  no  evidence  to  the  contrary,  the  general  con- 
duaon  of  the  law  is,  that  the  partnership  losses  are  to  be  equally 
borne,  and  the  profits  equally  divided;  (d)^  and  this  would 
be  the  rule,  *  even  though  the  contribution  between  the  par-   *  29 
ties  consisted  entirely  of  money  by  one,  and  entirely  of  labor 
by  another.    In  equity,  according  to  Pothier,  each  partner  should 
share  in  the  profit  in  proportion  to  the  value  of  what  he  brings 
into  the  common  stock,  whether  it  be  money,  goods,  labor,  or 
skill ;  and  he  should  share  in  the  loss  in  a  ratio  to  the  gain  to 
which  he  would,  in  a  prosperous  issue  to  the  business,  have  been 
entitled.    He  admits,  however,  that  the  proportion  of  gain  and 
loss  may  be  varied  by  agreement ;  and  the  agreement  may  render 
the  extra  labor  of  one  of  the  concern  equal  to  the  risk  of  loss,  and 
a  substitute  for  his  shore  of  loss,  (a) 

It  is  not  necessary  that  every  member  of  the  company  should, 
in  every  event,  participate  in  the  profits.  It  would  be  a  valid 
partnership,  according  to  the  civil  law,  if  one  of  the  members  had 
a  reasonable  expectation  of  profit,  and  was,  in  consequence  of  liis 
particular  art  and  calling,  employed  to  sell,  and  to  have  a  share  of 
the  profits  if  they  exceeded  a  certain  sum,  provided  this  was 
granted  to  him  by  reason  of  his  pains  and  skill,  and  not  as  a  gra- 
tuity, (b)  So  one  partner  may  retire  under  an  agreement  to  abide 
his  proportion  of  risk  of  loss,  and  take  a  sum  in  gross  for  his  share 
of  future  tmcertain  profits ;  or  he  may  take  a  gross  siun  as  his 
share  of  the  presumed  profit,  with  an  agreement  that  the  remain- 

(c)  GoUjer  on  Partn.  p.  11 ;  Gow  on  Fartn.  p.  9 ;  Story  on  Partn.  §§  2S,  24. 

{d)  Inst  3,  26/ 1 ;  Pothier,  tA  tup,  n.  73 ;  Peacock  v.  Peacock,  16  Vesey,  49 ;  Gonld 
9.  Gould,  6  WoideU,  263 ;  Parke  B.,  in  Farrar  v.  Beswick,  1  Mood.  &  Bob.  627 ;  Story 
on  F^urtn.  §§  20-  26 ;  Code  of  LonisianA,  art  2S96.  Mr.  Justice  Story  has  folly  ex- 
amined this  point 

(a)  Pothier,  tt6.  Mp.  Nos.  15-19,  n.  25. 

\h)  Dig.  17,  2, 44;  Pothier  tifr.  «^.  n.  13. 


*  Webster  v.  Bray,  7  Hare,  159 ;  Donelson  v.  Posey,  13  Ala.  752;  Boach  r.  Perry, 
16  Dl.  87. 
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ing  partners  are  to  assume  all  risks  of  loss,  (e)  But  a  pajrtnershipy 
in  which  the  entire  profit  was  to  belong  to  some  of  them,  in  exclu- 
sion of  others,  would  be  manifestly  unjust ;  and  as  between  tiie 
parties  themselves,  it  would  not  be  a  proper  partnership,  (d)     It 

would  be  what  the  Roman  lawyers  called  aocietas  leondmaj  in 
*  30    allusion  to  the  fable  of  the  Hon,  who,  having  entered  into  *9l 

partnership  with  the  other  animals  of  the  forest,  in  hnntmg, 
appropriated  to  himself  all  the  prey,  (a) 

There  may  be  a  general  partnership  at  large,  or  it  may  be  Uiii- 
ited  to  a  particular  branch  of  business,  or  to  one  particular  sub- 
ject, (b)  ^    There  may  be  a  partnership  in  the  goods  in  a  particular 
adventure,  or  it  may  be  confined  to  the  profits  thereof,  (c)    If  two 
persons  should  draw  a  bill  of  exchange,  they  are  considered  as 
partners  in  respect  to  the  bill,  though  in  every  other  respect  they 
remain  distinct.    By  appearing  on  the  bill  as  partners,  the  peiBon 
to  whom  it  is  negotiated  is  to  collect  the  relation  of  the  parties 
from  the  bill  itself,  and  they  are  not  permitted  to  deny  the  conclu- 
sion, (d)    This  principle  has  not  been  extended  to  the  case  of  two 
persons  signing  a  joint  note,  {e)  though  it  is  not  easy  to  perceive  a 
distinction  between  the  cases.  (/) 

(c)  Fothier,  Traits  de  Soc.  n.  25,  26. 

(d)  Jjowry  v.  Brooks,  2  M'Cord,  421 ;  Bailey  v,  Clark,  6  Pick.  372. 

(a)  Dig.  17,  2,  29,  2 ;  Pothier,  146.  sup.  No.  12 ;  Institatea  of  thd  Laws  of  Hollaad, 
bj  J.  Van  der  Linden,  translated  by  J.  Henry,  Esq.,  p.  571 ;  2  Bell's  Com.  615. 

(6)  Lord  Mansfield,  Willett  v.  Chambers,  Cowp.  SI  6 ;  Code  Napolten,  No.  1S41. 

(c)  Salomons  o.  Nissen,  2  Term  Rep.  674 ;  ExparU  Gellar,  1  Bose,  297 ;  Holmes  9. 
Higgins,  1  Bam.  &  Cress.  74 ;  Meyer  v,  Sharpe,  5  Taunt.  74 ;  Potbier,  Traits  da  Cos. 
de  Soc.  No.  54. 

{d)  Carvick  v,  Vickery,  Dong.  653,  note ;  De  Berkom  v.  Smith,  1  Esp.  29.  The 
doctrine  in  Carvick  v.  Vickery  was  afterwards  repudiated,  and  it  is  since  held,  that 
co-drawers,  or  co-payees,  or  indorsers,  not  being  conmiercial  partners,  must  each 
indorse  the  bill  as  a  joint  contract,  and  each  receive  notice  of  defiiult,  and  demand  of 
payment  on  each  must  be  made.  Willis  v.  Green,  5  Hill  (N.  T.)  234 ;  Sayre  0.  Frick, 
7  Watts  &  Serg.  383.  So,  by  statute,  in  Mass.  R.  S.  700,  sec.  14,  one  or  two  or  mora 
joint  contractors  cannot,  by  promise  or  acknowledgment,  take  a  case  out  of  the  itatute 
of  limitations. 

(e)  Hopkins  o.  Smith,  11  Johns.  161. 

(/)  The  Roman  law,  which  has  been  followed  in  France,  distinguished  between  two 
kinds  of  universal  partnership,  the  one  umvenorum  homorum^  and  die  other  vadvenonm 
qua  ex  quceatu  veniunt.  By  the  first,  the  parties  put  into  common  stock  all  their  prop- 
erty, real  and  personal,  then  existing  or  thereafter  to  be  acquired.  All  future  acquisi- 
tions, by  purchase,  gift,  legacy,  or  descent,  went  into  this  partnership  as  of  courss, 

1  Ripley  o.  Colby,  3  Foster,  43S. 
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(2.)    Qf  dormoLnt  partners. 

*  There  is  no  difficulty,  in  the  ordinary  coarse  of  business,  *  81 
with  the  case  of  an  actual  partner,  who  appears  in  his  char- 
acter of  an  ostensible  partner.  The  question  as  to  the  person  on 
whom  the  responsibility  of  partner  ought  to  attach  in  respect  to 
third  persons,  arises  in  the  case  of  Aormofnt,  partners  who  partici- 
pate in  the  profits  of  the  trade,  and  conceal  their  names.  They 
are  equally  liable,  when  discovered,  as  if  their  names  had  appeared 
in  the  firm,  and  although  they  were  imknown  to  be  partners  at 
the  time  of  the  creation  of  the  debt,  (a)  ^    The  question  arises, 

without  aaag^nment,  unless  the  gift  or  legacy  was  deelazed  to  be  under  the  condition 
of  not  bein^  placed  there.    SucS  a  partnership  was  charged  with  all  the  debts  of  the 
parties  at  its  commencement,  and  with  all  the  future  debts,  and  personal  and  family 
expenses.     The  yalidity  of  snch  a  partnership  was  not  questioned,  notwithstanding  it 
might  be  extremely  unequal,  and  one  might  bring  much  more  property  into  it  than 
another,  and  acquire  ten  times  as  much  by  gift,  purchase,  or  succession,  and  notwith- 
standing one  partner  might  hare  a  family  of  children,  and  another  be  destitute  of  any. 
(Pothier,  Traits  du  Con.  de  Soc.  Nos.  28-42.)    We  need  be  apprehenslTe  that  such  a 
partnership  will  become  infectious,  for  it  appears  to  be  fmitfol  in  abuse  and  discord ; 
an&  in  the  Code  Napoleon,  No.  1837,  the  more  fbrbidding  futures  of  the  connection 
aie  removed.    Though  it  embraces  all  the  eidsting  property  of  the  parties,  and  every 
species  of  gains,  it  does  not,  under  the  code,  extend  to  property  to  be  acquired  by  gift, 
legacy,  or  inheritance,  and  every  stipulation  to  that  eflfoct  is  prohibited.    The  Civil 
Code  of  Louisiana,  which  has  throughout  closely  followed  the  Code  Napoleon,  has 
reeognized  these  universal  partnerships  applying  to  all  existing  property;  but  they 
must  be  created  in  writing,  and  registered,  and  they  are  under  the  checks  mentioned 
In  the  French  Code.    Civil  Code  of  Louisiana,  Nos.  2800  -  2805. 

The  other  species  of  universal  partnership  applies  only  to  future  profits,  firom  what- 
ef«r  aouroe  they  may  be  derived ;  and  it  is  formed  when  the  parties  agree  to  a  part- 
nenhip  without  any  fnrther  explanation.  In  this  case,  the  separate  acquisitions  of 
each,  by  legacy  or  inheritance,  are  kept  separate,  and  do  not  enter  into  the  common 
Biasfi ;  nor  does  it  embrace  present  real  prox)erty,  but  only  the  fViture  issues  and  profits 
of  it ;  and  it  is  not,  of  course,  chargeable  with  existing  debts,  though  it  was  formerly 
ehaigeabie  with  them  when  made  in  that  part  of  France,  under  the  Droit  Coutnmier, 
(Pothier,  ii6.  sup.  n.  43-53  ;  Code  Napoleon,  No.  1838.)  The  same  kind  of  general 
partnerships,  embracing  all  the  present  and  future  property  of  the  parties,  is  known 
hi  the  laws  of  Spain  and  of  Holland.  Institutes  of  the  Civil  Law  of  Spain,  by  Doctors 
Asso  and  Manuel,  b.  2, 15 ;  Institutes  of  the  Laws  of  Holland,  by  J.  Van  der  Linden, 
translated  by  J.  Henry,  Esq.,  p.  573. 

(a)  Bobinson  v.  Wilkinson,  3  Price  Exch.  538 ;  Lord  Loughborough,  1  H.  Blacks. 
48 ;  Pitts  V.  Wang^,  4  Mass.  424 ;  Duncan  J.,  8  Serg.  k  Rawle,  55 ;  Porter  J.,  5  Louis. 
406,  408;  Swan  «.  Steele,  7  East,  210;  Winship  v.  United  States  Bank,  5  Peters 
U.  8.  529;  561.    A  judgment  against  an  ostensible  partner,  and  not  knowing  of  a 

*  Griffith  V.  Buffnm,  22  Vermont,  181 ;  Brooke  v.  Washington,  8  Gratt.  248 ;  Lea  v. 
Mre,  18  Smedes  &  Marsh.  656 ;  Hill  v.  Voorhies,  22  Penn.  68 ;  Smith  v.  Smith,  7  Foster, 
244.    If  judgment  be  taken  against  one  partner  in  a  suit  against  him  alone  on  a  partner- 

3* 
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*  82   also,  in  the  case  of  a  nominal  or  implied  *  partaer,  vbo  has 
no  actual  interest  in  the  trade  or  its  profits,  and  he  becomes 

dormant  partner,  is  no  bar  to  an  action  against  all  the  partners.    A  judgment  beifi^  a 
mere  secnrity,  does  not  change  any  other  collateral  secari^,  nntil  satkfactioa.  W^fttaon 
V.  Owens,  1  Rich.  (S.  C.)  Ill ;  Robinson  v.  WUkinson,  3  Price,  538 ;  Drake  v.  Mitchell, 
3  East,  251.     In  Beckham  v.  Drake,  9  Mees.  &  W.  79,  A,  B,  &  C  were  partners,  and 
the  latter  a  dormant  partner,  and  the  fint  two  entered  into  a  written  contract^  -witlioiit 
the  other  bemg  named  or  signing  the  contract ;  it  was  held,  that  a  suit  lay  Bgminat  all 
the  three  partners, — the  dormant  partner  not  being  known  as  such  to  the  plaintiff 
when  the  contract  was  made.    The  partners  who  signed  the  contract  had  aathority  to 
bind  the  dormant  partner  by  parol  contract,  whether  with  or  without  writing-,  though 
it  would  be  different  in  the  case  of  sealed  instruments.    The  decision  in  Beckham  v. 
Knight,  in  the  C.  B.,  was  overruled,  after  much  discussion  and  consideration  an  this 
point 

If  partners  agree  that  the  business  shall  be  carried  on  in  the  name  of  one  of  them, 
or  of  some  other  person  only,  such  name  becomes  the  copartnership  name,  and  all  the 
members  are  bound  by  it    Bank  of  Rochester  v.  Monteath,  1  Denio,  402 ;  Palmer  9. 
Stephens,  Id.  471.^    The  law  as  to  dormant  partners  is  confined  to  commercial  part- 
nerships. Pitts  v»  Waugh,  4  Mass.  424 ;  Smith  v,  Bumham,  3  Sumner,  435.  A  dormant 
partner  cannot  join  as  plaintiff  in  an  action,  for  there  is  no  privity  of  communication 
between  him  and  the  party  who  contracted  with  the  firm.*    Ho  is,  nevertheless,  suable 
as  a  defendant,  because  he  participated  in  the  profits  of  the  contract    Lloyd  v.  Arch- 
bowle,  2  Taunton,  324 ;  Boardman  v.  Keeler,  2  Vermont,  65.    If  one  partner  borrows 
money  in  his  individual  name,  a  dormant  partner  is  equally  liable,  if  the  borrower 
represented  it  to  be  for  the  use  of  the  partnership ;  though  without  such  a  represen- 
tation, the  creditor  must  prove  that  the  money  went  to  a  partnership  use.    Etheridge 
V.  Binney,  9  Pick.  272 ;  Hoyd  v.  Ashby,  2  Carr.  &  Pa.  138 ;  Story  on  Part  §  139. 
The  statute  law  of  New  York,  of  1833,  (Laws,  K.  T.,  sess.  56,  c.  281,)  has  checked 
the  use  of  fictitious  firms,  by  declaring  that  no  person  shall  transact  business  in  the 
name  of  a  partner  not  interested  in  his  firm ;  and  that  where  the  designation  *'  and 

ship  contract,  the  partners  not  sued  are  discharged,  the  demand  being  merged  in  the 
judgment  Ex  parte  Higgins,  3  De  G.  &  J.  33 ;  Ohnstead  v,  Webster,  8  N.  T.  413 ;  Ward 
V.  Johnson,  13  Mass.  148 ;  King  v.  Hoare,  13  Mees.  &  W.  494 ;  Trafton  v.  V,  States,  3 
Story  C.  C.  646,  651 ;  Robertson  v.  Smith,  18  John.  549 ;  Moole  9.  Hollins,  11  GiU  & 
John.  11 ;  Pierce  v,  Kearney,  5  Hill  (N.  Y.)  86. 

'  When  a  partnership  is  carried  on  in  the  name  of  an  individual,  a  note  signed  by 
him  is  presumed  in  law  to  be  his  own  and  not  that  of  the  firm ;  and  the  holder,  to 
recover  of  the  firm,  must  prove  either  that  the  money  was  obtained  on  partnership 
credit,  or  that  it  went  to  a  partnership  use.    Oliphant  v.  Mathews,  16  Barb.  608. 

>  See  Wood  v.  O'Kelley,  8  Cush.  Mass.  406 ;  Jackson  v.  Alexander,  8  Tex.  109. 
In  Collyer  on  Partn.  §  661,  the  author  says,  "Upon  the  whole,  where  there  are 
ostensible  and  dormant  partners  engaged  in  general  trade,  it  seems  to  be  optional 
whether  the  dormant  partners  shall  or  shall  not  join  as  plainti£&."  So  Mr.  Lindley 
remarks :  "  Although  formeriy  doubted,  (see  Mawman  v.  Gillett,  2  Taunt  325 ;  Lloyd 
V.  Archbowle,  ib.  824,)  it  is  now  clearly  established,  that  dormant  partners  may  join  as 
plaintiffs  in  an  action  in  a  contract  entered  into  on  behalf  of  the  firm  of  which  th^ 
are  members."  1  Lindley  Partn.  888, 389.  See  Cothay  v.  Fennell,  10  Bam.  &  C.  671 ; 
HiUaker  v.  Loop,  5  Vermont,  116. 
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responsible  as  a  partner,  hj  voluntarily  suffering  his  name  to  ap- 
pear to  th€  world  as  a  partner,  by  which  means  he  lends  to  the 
partoership  the  sanction  of  his  credit,  (a)    There  is  a  just  and 
marked  distinction  between  partnership  as  respects  the  public,  and 
partnerfihip  as  respects  the  parties ;  and  a  person  may  be  held 
liable  as  a  partner  to  third  persons,  although  the  agreement  does 
not  create  a  partnership  as  between  the  parties  themselves,  {b) 
Though  the  law  allows  parties  to  regulate  their  concerns  as  they 
please  in  regard  to  each  other,  they  cannot,  by  arrangement  among 
themselves,  control  their  responsibility  to  others ;  and  it  is  not 
competent  for  a  person,  who  partakes  of  the  profits  of  a  trade, 
however  small  his  share  of  those  profits  may  be,  to  withdraw  him- 
self from  the  obligations  of  a  partner,  (c)   Each  individual  member 
is  answerable  in  wlido  to  the  whole  amoimt  of  the  debts,  without 
reference  to  the  proportion  of  his  interest,  or  to  the  nature  of  the 
stipulation  between  him  and  his  associates.^    Even  if  it  were  the 
intention  of  the  parties  that  they  should  not  be  partners,  and  the 
person  to  be  charged  was  not  to  contribute  either  money  or  labor, 
or  to  receive  any  part  of  the  profits,  yet  if  he  lends  his  name  as  a 
partner,  or  suffers  his  name  to  continue  in  the  firm  after  he  has 
ceased  to  be  an  actual  partner,  he  is  responsible  to  third  persons 
as  a  partner,  for  he  may  induce  third  persons  to  give  that 
credit  to  the  firm  which  otherwise  it  *  would  not  receive,    *88 

compsny"  or  "&  Co."  is  vsod,  it  sball  represent  an  actnsl  partner  or  partners,  and 
the  Tioladon  of  the  provision  is  made  a  penal  offence.  A  similar  provision  exists  in 
Georgia.    Hotchkiss's  Code,  877.* 

(a)  Gnidon  v.  Robson,  2  Campb.  802 ;  Yonng  v,  AxtcH,  cited  in  2  H.  Blacks.  242 ; 
Porter  J.,  5  Lonis.  408,  409 ;  Fox  r.  Clifton,  6  Bing.  776. 

{b)  Barry  r.  Nesbam,  3  Mann.  6r.  &  Scott,  641.  It  was  held,  that  a  participation  in 
the  profits,  qua  profits,  created  a  partnership  as  to  third  persons,  whatever  the  stipula- 
tion maj  be  as  between  themselves. 

(c)  Waugh  V.  Carver,  2  H.  Blacks.  235 ;  Hesketh  v.  Blancbard,  4  East,  144.  Nor 
cacn  a  partner  exonerate  himself  from  personal  responsibility  for  the  existing  engage- 
menXa  of  the  company,  by  assigning  or  selling  oat  his  interest  in  the  concern.  Per- 
ring  V.  Hone,  2  Carr.  &  Pa.  401. 

^  If  a  partner  mortgages  his  separate  property  for  the  seenrity  of  the  debts  of  the 
tai,  he  sustains  to  it  the  relation  of  a  surety,  and  is  entitled  to  the  rights  of  that 
^^anclar.    AreiOX  o.  Loncks,  6  Barb.  (N.  Y.)  471. 

*  By  statute  of  New  York»  (Laws  of  1854,  e.  400,  p.  1084,)  the  use  of  the  name  of  a 
copartnership,  having  relations  with  foreign  countries,  may  be  continued,  on  a  change 
of  the  copartaership,  by  some  or  any  of  the  copartners,  their  assigns,  or  appointees. 
The  act  provides  for  the  filing  and  publishing  of  a  certificate  of  the  change. 
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nor  perhaps  deserve.  This  principle  of  law  inculcates  good  faith 
and  ingenuous  dealing,  and  is  now  regarded  by  the  Englisli  courts 
as  a  fundamental  doctrine,  (a)  It  has  been  explicitly  asserted  wiUi 
us,  and  is  now  incorporated  in  the  jurisprudence  of  this  coiiiitr3r.  (b) 
So  strict  is  the  law  on  this  point,  tbsi  even  if  executors,  in  the  dis- 
interested performance  of  a  trust,  continue  the  testator's  sbare  in 
a  partnership  concern  in  trade,  for  the  benefit  of  his  infant  chil- 
dren, they  may  render  themselres  personally  liable  as  dormant 
partners,  (e) 

(8.)  Of  sharerB  in  profits. 

A  person  may  be  allowed,  in  special  cases,  to  receive  part  of  the 
profits  of  a  business,  without  becoming  a  legal  or  responsible  part- 
ner, (d)  Thus  a  party  may  by  agreement  receive,  by  way  of  rent, 
a  portion  of  the  profits*  of  a  farm  or  tavern,  without  becoming  a 
partner,  (e)  So,  to  allow  a  clerk  or  agent  a  portion  of  the  profits 
of  sales  as  a  compensation  for  labor,  or  a  factor  a  percentage  on 
the  amount  of  sales,  does  not  render  the  agent  or  factot  a  partner, 
when  it  appears  to  be  intended  merely  as  a  mode  of  payment 


(a)  Hoare  v.  Dawes,  Dong.  371 ;  Grace  v.  Smith,  2  Wm.  Blacks.  998 ;  Wau^h  v. 
Carver,  2  H.  Blacks.  235 ;  Baker  v,  Charlton,  Feake  N.  P.  80 ;  Hesketh  v.  Blanchard, 
4  East,  144;  Ex  parte  Hamper,  17  Yesej,  404 ;  Ex  parte  Langdale,  18  Vesey,  300; 
Carlen  v.  Druiy,  1  Yes.  &  Bea.  154 ;  Cheap  v,  Cramond,  4  B.  &  Aid.  663 ;  Best  J^ 
Smith  V,  Watson,  2  Bam.  &  Cress.  419 ;  Lacy  v.  Wooleott,  2  Dowl.  &  Ry.  458. 

(6)  Furviance  v.  M'Clintee,  6  Seig.  &  Kawle,  259 ;  Gill  v.  Enhn,  Ibid.  333 ;  Thomp- 
son J.,  in  Post  V.  Kimberly,  9  Johns.  489 ;  Dob  v.  Halsey,  16  Johns.  40 ;  Shubrick  v. 
Fisher,  2  Desans.  Ch.  148 ;  Osborne  v.  Brennan,  2  Nott  &  M'Cord,  427.    Mr.  Justioo 
Story  (Partn.  §§  36,  37)  prefers  the  Roman  law,  which  did  not  create  a  partner- 
ship between  the  parties  as  to  third  persons,  without  their  consent,  or  against  the  stipula- 
tions of  their  own  contract.    He  is  of  opinion  that  the  common  law  has  pressed  its 
principles  on  this  subject  to  an  extent  not  required  by,  even  if  it  is  consistent  with» 
natural  justice ;  and  that  it  would  have  been  better  if  no  partnership  should  be  deemed 
to  exist,  even  as  to  third  persons,  unless  such  were  the  intention  of  the  parties,  or  un- 
less they  had  so  held  themselves  out  to  the  public.    For  the  Roman  law,  see  Dig.  17,  2, 
44 ;  Voet,  ad  Pand.  17,  2,  2.    But  if  a  dormant  partner,  when  his  name  has  not  been 
announced,  and  no  credit  given  to  him  personally,  as  a  supposed  member,  he  may 
withdraw  without  giving  any  notice  to  the  pnblic    Lacaze  v.  S^our,  10  Rob.  (Louis.) 
444. 

(c)  Wightmaa  v.  Townroe,  1  Manle  &  Selw.  412.  The  better  way  would  be  for  the 
executors,  in  such  cases,  to  have  the  trade  carried  on  for  the  benefit  of  the  infants,  un- 
der the  direction  of  the  Court  of  Chancery,  as  has  firequently  been  done  in  England. 
See  4  Johns.  Ch.  6^7. 

(d)  See  nqnu,  p.  25,  n.,  as  to  a  sharer  of  profits. 

(e)  Ferrine  «.  Hanklnson,  6  Halst  181. 
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adopted  to  increase  and  secure  exertion,  and  when  it  is  not 
understood  to  be  an  *  interest  in  the  profits  in  the  character    *  34 
of  profits,  and  there  is  no  mutuality  between  the  parties.    A 
person  in  business  may  employ  another  as  a  subordinate,  and  agree 
to  pay  him  a  share  of  the  profits,  if  any  shall  arise,  without  giving 
him  the  rights  or  liabilities  of  a  partner,  (a)  ^    So,  seamen  take  a 
share,  by  agreement  with  the  ship-owner,  in  the  profits  or  gross 
proceeds  of  a  whale  fishery  or  coasting  voyage,  by  way  ef  compen- 
sation for  their  services ;  and  shipments  from  tliis  country  to  India 
upon  half  profits  are  usual,  and  the  responsibility  of  partners  has 
never  been  supposed  to  flow  firom  special  agreements,  (i)   This  dis- 
tinction seems  to  be  definitely  established  by  a  series  of  decisions, 
and  it  is  not  now  to  be  questioned ;  and  yet  Lord  Eldon  regarded 
the  distinction  with  regret,  and  mentioned  it  frequently,  with 
pointed  disapprobation,  as  being  too  refined  and  subtle,  and  the 
reason  of  which,  he  said,  he  could  not  well  comprehend,  (c) 

(4.)   Of  limited  partners. 

The  English  law  does  not  admit  of  partnerships  with  a  restricted 
respcmsibHity.  In  many  parts  of  Europe,  limited  partnerships  are 
admitted,  provided  they  be  entered  upon  a  register,  (d)    Thus  in 

(a)  BnrckJc  v.  Eckart,  1  Denio,  837. 

(6)  Dixon  r.  Cooper^  3  TVilg.  40 ;  Cheap  v.  Cramond,  4  B.  &  Aid.  670 ;  Benjamin 
V.  Portens,  2  H.  Blacks.  590 ;  Meyer  v,  Sharpe,  5  Taunt  74 ;  Hesketh  v.  Blanchard,  4 
East,  144 ;  Dry  v.  Boswell,  1  Campb.  N.  P.  329 ;  Wilkinson  v.  FraBier,  4  £sp.  N.  P. 
182 ;  Mair  v.  Glennie,  4  Maule  &  Selw.  240 ;  Qeddes  v.  Wallace,  2  Bligh,  270 ;  Many 
V.  Whitnej,  10  Johns.  226 ;  Rice  v.  Austin,  17  Mass.  206 ;  Lowrj  v.  Brooks,  2  M'Cord, 
421 ;  Baxter  v.  Rodman,  3  Pick.  435 ;  Cntler  v,  Winsor,  6  Pick.  835 ;  Hardin  v.  Fox- 
croft,  6  Grcenl.  76 ;  The  Crusader,  Ware,  437 ;  CofSn  v,  Jenkins,  3  Story  C.  C.  108, 
112.  See,  also,  supra,  p.  25,  n. ;  Loomis  v.  Marshall,  12  Conn.  69 ;  Hazard  v.  Haz- 
ard, 1  Story  C.  C.  371.  See,  also,  Story  on  Partn.  §f  41  -49,  who  has  analyzed  the 
principal  cases  on  the  subject.  See,  also,  Pardessus,  Droit  Com.  torn.  ii.  n.  560 ;  torn, 
ili.  n.  702 ;  torn.  iv.  969 ;  and  Dnvergier,  Droit  Civ.  Franc,  tom.  r.  n.  48  to  n.  56,  for 
the  French  law  as  to  the  cases  in  which  an  agency,  83  distinct  fh>m  a  partnership,  is 
irithin  the  intention  of  the  parties. 

(c)  Ex  parte  Hamper,  17  Yesey,  404 ;  Ex  parte  Rowlandson,  1  Rose,  89 ;  Ex  parte 
Watson,  19  Vesey,  459 ;  MiUer  v,  Bartlett,  15  Serg.  &  Rawle,  137 ;  Mr.  Carey,  in  his 
recent  treatise  on  the  Law  of  Partnership,  p.  11,  yindicates  the  principle  on  which  the 
above  distinction  is  founded,  and  insists  that  it  is  perfectly  clear  and  just  Collyer, 
also,  in  a  still  more  recent  treatise  on  the  Law  of  Partnership,  p.  17,  is  in  favor  of  the 
leasonableness  of  the  distinction  in  the  cases  where  there  is,  and  where  there  is  not  a 
matnal  interest  in  the  profits. 
{d)  Lord  Loughborough,  1  H.  Blacks.  48. 

^  See  same  case,  cited  in  note  (a)  reaffirmed,  8  Comst  132. 
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France,  by  the  ordinance  of  1673,  limited  partnerships  (2a  SodSti 
en  commanditS)  were  established,  by  which  one  or  more  j^ersons, 
responsible  in  solido  as  general  partners,  were  associated  i^th  one 
or  more  sleeping  partners,  who  furnished  a  certain  proportion  of 
capital,  and  were  liable  only  to  the  extent  of  the  funds  fdrnished. 
This  kind  of  partnership  has  been  continued  and  regulated  hy  the 

new  code  of  commerce ;  (e)  and  it  is  likewise  introduced  into 
*  85    the  *  Louisianian  code,  under  the  title  of  partnership  in  conir 

Tnendam.  (a)    It  is  supposed  to  be  well  calculated  to  bring 
dormant  capital  into  active  and  useful  employment ;  and  this  spe- 
cies of  partnership  has,  accordingly,  been  authorized  by  statute  in 
Massachusetts,  Rhode  Island,  Connecticut,  Vermont,  New  Jersey, 
Pennsylvania,  Maryland,  South  Carolina,  Georgia,  Alabama,  Flor- 
ida, Mississippi,  Indiana,  and  Michigan,  as  well  as  in  New  'YorkJ- 
It  is  declared,  in  the  latter  state,  {b)  that  a  limited  partnership  for 
the  transaction  of  any  mercantile,  mechanical,  or  manufacturing 
business  within  the  state,  {e)  may  consist  of  one  or  more  p^ersons 
jointly  and  severally  responsible  according  to  the  existing  laws, 
who  are  called  general  partners,  and  one  or  more  persons  who  fur- 
nish certain  funds  to  the  common  stock,  and  whose  liability  shall 
extend  no  further  than  the  fund  furnished,  and  who  are  called 
special  partners.    The  names  of  the  special  partners  are  not  to  be 
used  in  the  firm,  which  shall  contain  the  names  of  the  general 
partners  only,  without  the  addition  of  the  word  company^  or  any 
other  general  term ;  nor  are  they  to  transact  any  business   on 
account  of  the  partnership,  or  be  employed  for  that  purpose  as 
agents,  attorneys,  or  otherwise ;  but  they  may,  nevertheless,  advise 


(e)  B^pertoire  de  Jnrispnideiice,  par  Merlin,  tit  Sod^t^,  art  2 ;  Code  de  Commeroe, 
b.  1,  tit  8,  80C.  1. 

(a)  Ciyil  Code  of  Louisiana,  art  2S10. 

(6)  Laws  of  N.  Y.  April,  1822,  sess.  45,  c.  244,  and  seas.  50,  c  288 ;  re-enacted  by 
N.  Y.  Revised  Statutes,  vol.  i.  764,  with  some  slight  yariations. 

(c)  In  New  York,  New  Jersey,  Pennsylvania,  Mar7land,  South  Carolina,  Alabama, 
Georgia,  Florida,  Mississippi,  Connecticut,  and  Vermont,  the  business  of  banking  and 
Insurance  is  specially  excepted.^ 


^  Authorized,  also,  by  the  statute  of  Illinois ;  Laws  of  Illinois,  1847  ;  of  Florida, 
Laws,  1848,  ch.  241 ;  of  Kentucky,  Laws,  1850,  ch.  189 ;  of  Virginia,  Revised  Statutes, 
1849,  tit  48,  ch.  145 ;  of  Delaware,  Rev.  Stat.  1852,  ch.  64 ;  of  Tennessee,  Laws,  1842 ; 
of  Ohio,  Rev.  Stat  1854,  ch.  82 ;  of  California,  Statutes,  1850,  ch.  55. 

'  It  is  excepted  also  in  Rhode  Island,  Delaware,  Tennessee,  Ohio,  and  California. 
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as  to  the  management  of  the  partnership  concern.^    Before  such 
A  partner^p  can  act,  a  registry  thereof  must  be  made  in  the 
clerk's  office  of  the  county,  with  an  accompanying  certificate, 
signed  by  the  parties,  and  duly  acknowledged,  and  containing  the 
title  of  the  firm,  the  general  nature  of  the  business,  the  names  of" 
the  partners,  the  amount  of  capital  furnished  by  the  special  part- 
ners, and  the  period  of  the  partnership.    The  capital  advanced  by 
the  special  partners  must  be  in  cash,  and  an  affidavit  filed  stating 
the  fact.  Publication  must  likewise  be  made  for  at  least  six  weeks 
of  the  terms  of  the  partnership,  and  due  publication  for  four  weeks 
of  the  dissolution  of  the  partnership  by  the  act  of  the  parties  prior 
to  the  time  specified  in  the  certificate.^    No  such  partnership  can 
make  assignments  or  transfers,  or  create  any  lien,  with  the  intent 
to  give  preference  to  creditors.^    The  special  partners  may  receive 

*  By  act  of  April  14th,  1857,  ch.  414,  §  3,  amending  §  17,  tit  1,  ch.  4,ReT.  Statutes, 
it  is  piOTided  that  the  special  partner  may  loan  money  to,  and  advance  and  pay  money 
for,  the  partnership,  and  may  take  and  hold  the  notes,  drafts,  bonds,  &c.,  of  the  firm  as 
secnritj  for  the  repayment  of  snch  moneys  and  interest,  and  may  use  and  lend  his 
name  and  credit  as  secnrity  for  the  partnership  in  any  business  thereof,  and  shall  have 
the  same  rights  and  remedies  in  respect  thereof  as  any  other  creditor.  He  may  also 
negotiate  sales,  purchases,  &c,  for  the  partnership,  but  no  transaction  so  negotiated 
shall  bind  the  firm  until  approved  by  a  general  partner.  If  he  interferes  with  the  part- 
nership conoeins  in  any  other  manner  than  is  thus  provided,  he  will  be  liable  as  gen- 
end  partner.  By  §  4  of  same  act,  amending  §^28,  tit.  1,  ch.  iv.  Bev.  Statutes,  in  case 
of  the  insolvency  of  the  partnership,  no  special  partner,  except  for  claims  contracted^ 
pursuant  to  §  17,  as  above  amended,  shall  claim  as  creditor  till  the  demands  of  the 
other  partnership  creditors  shall  bo  satisfied.  Py  the  act  of  April  16th,  1858,  it  is 
farther  provided  that  in  case  of  the  death  of  any  partner,  the  partnership  may  be  cai^ 
lied  on  by  the  survivors  with  the  assent  of  the  heirs  or  legal  representatives  of  the 
deceased  and  under  the  same  name,  if  the  articles  of  copartnership  shall  have  au- 
thorized the  same ;  in  which  case,  the  heirs  or  legal  representatives  succeed  to  all  the 
partnership  rights  of  such  deceased  partner.  Also,  that  one  or  more  special  partners 
may  be  added  without  a  dissolution  or  alteration  of  the  firm  name,  upon  paying  in 
inch  additiona]  amount  of  capital  as  shall  have  been  agreed  upon,  in  cash,  filing  a  new 
oertifieate  thereof,  and  otherwise  complying  with  the  fbrmal  requirements  of  the  law. 
Laws  of  1858  (N.  T.)  p.  449.  In  Pennsylvania,  where  the  special  partner  stipulated 
that  his  son  should,  as  clerk,  be  employed  by  the  partnership,  and  should* control  the 
nie  hy  the  general  partner  of  the  funds  of  the  partnership,  this  agreement  was  held  to 
be  a  firand  on  the  law  requiring  the  capital  to  be  actually  paid  in,  and  the  partnership 
was  held  to  be  general.    Richardson  v.  Hogg,  88  Penn.  153. 

^  The  partnership  continues  till  die  notice  of  dissolntion  has  been  published  four 
weeks. 

If  the  special  partner  sell  out  his  interest  to  the  general  partner,  for  a  sum  exceeding 
his  c^tal  invested,  this  is  a  withdrawal  of  his  capital,  oontraiy  to  the  law.  Beers  v. 
Beynolds,  12  Barb.  (N.  Y.)  288 ;  S.  C.  1  Eeman,  97. 

*  Neither  this  provision,  nor  anything  in  the  constitation  of  a  limited  partnership. 
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an  annual  interest  on  the  capital  invested,  provided  there  be  no 
redaction  of  the  original  capital ;  but  ^ey  cannot  be  permit- 
*  36    ted  *  to  claim  as  creditors,  in  case  of  the  insolvencjr  of  the 
partnership,  (a)  ^  It  is  easy  to  perceive,  that  the  provisions  of 
the  act  have  been  taken,  in  most  of  the  essential  points,  from  the 
French  regulations  in  the  commercial  code ;  and  it  is   tbe  Grst 
instance  in  the  history  of  the  legislation  of  New  York,  that  the 
statute  law  of  any  other  country  than  that  of  Great  Britain  has 
been  closely  imitated  and  adopted.     The  provision  for   limited 
partnerships  in  the  other  states  (and  which  were  subsequent  in 
point  of  time  to  that  in  New  York)  is  essentially  the  same,  (b) 

It  is  a  general  and  well-established  principle,  tiiat  when  a  per 
son  joins  a  partnership  as  a  member,  he  does  not,  without  a  spe- 
cial promise,  assume  the  previous  debts  of  the  firm,  nor  is  he 
bound  by  them.  To  render  persons  jointly  liable  upon  a  contract 
as  partners,  they  must  have  a  joint  interest  contemporary  with 
the  formation  of  the  contract,  (er)    If,  however,  goods  are  ptuv 


(a)  It  has  been  rdled.  In  Hnbbard  v.  Morgan,  U.  8.  D.  C.  for  K.  T.,  May,  18S9, 
that  the  special  partner  muflt,  at  his  peril,  see  that  the  law  is  complied  with  in  aU  its 
essentials,  or  he  will  be  liable  as  a  general  partner. 

(6)  If  the  partnership  be  a  particnlar  one,  being  formed  for  some  business  not  of  a 
commercial  nature,  such  partnerships  are  called  particnlar  or  ordinarj  partnerships 
in  the  CiTil  Code  of  Loniriana,  art.  2S06,  8S07 ;  and  the  partners  are  not  bonnd  m 
Bolich  for  the  debts  of  the  firm,  unless  snch  power  be  specially  giTen ;  bnt  each  part- 
ner is  bound  for  his  share  of  the  partnership  debt.  Id.  art.  2S43, 2844 ;  13  Rob.  Lonisu 
B.  247. 

(c)  Saville  v,  Kobertson,  4  Term  Rep.  720 ;  Young  v.  Hunter,  4  Taunt  562 ; 
Poindextcr  v.  Waddy,  6  Munf.  418;  Gow  on  Partn.  150-152;  Collyer  on  Partn. 
735-748.  Mr.  Justice  Story,  in  his  Com.  on  Partnership,  §§  147-153,  has  examined 
the  cases  replete  with  complex  and  refined  discussions,  as  to  the  acts  preliminary  to 

hinders  a  creditor  in  obtaining  by  legal  diligence  an  adrantage  orer  other  creditors  in 
collecting  his  demand.  Greene  v.  Breck,  32  Barb.  (N.  Y.)  73 ;  Artisans'  Bank  v.  Tread- 
well,  34  Barb.  (N.  Y.)  553 ;  Van  Alstyne  v.  Cook,  25  N.  Y.  489. 

^  Argall  r.  Smith,  3  Denio's  R.  435.  In  this  case,  it  was  held,  that  a  mistake  of  the 
printers  of  one  of  the  papers  in  which  the  terms  of  partnership  were  published,  in  in- 
serting 5,000  instead  of  2,000,  the  true  sum  contributed  by  the  special  partner,  was  an 
essential  fiEulure  to  comply  with  the  statute,  and  made  the  special  partner  liable  as  a 
general  partner.  Where  the  special  partner  of  an  insolrent  limited  partnership  is  gen- 
eral partner  in  another  firm,  the  latter  is  not  prevented  from  claiming  as  creditor  ci  the 
limited  partnership.  Hayes  r.  Bement,  3  Sandf.  (N.  Y. )  394.  See,  also.  Mills  v.  Aiigall, 
24  Wendell,  579,  and  6  Paige,  577  ;  Bowen  v.  Argall,  24  WendeU,  577,  and  White  v.  Beck- 
ett, 20  N.  Y.  178.  In  this  last  case  it  was  finally  settied  that  a  special  partner  conld 
not  become  a  creditor  so  as  to  compete  with  other  creditors,  prior  to  the  act  of  1857. 
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chased  in  pursuance  of  a  previous  agreement  between  two  or 
more  persons,  that  one  of  them  should  purchase  the  goods  on 
joint  account,  in  a  foreign  adventure,  they  are  all  answerable  to 
the  seller  for  the  price,  as  partners,  even  though  their  names  were 
not  announced  to  the  seller ;  for  the  previous  agreement  made  the 
partnership  precede  the  purchase,  and  a  joint  interest  attached  in 
the  goods  at  the  instant  of  the  purchase,  (d) 

H*    Of  the  rights  and  duties  of  partners  in  their  relation  to  each 
niKer^  and  to  the  public. 

(1.)   Cf  the  interest  of  partners  in  their  stock  in  trade. 
Partners  are  joint  tenants  of  their  stock  in  trade,  but  without 
the  ju%  aeereseendiy  or  right  of  survivorship ;  and  this,  according 
to  Liord  Coke,  (e)  vras  part  of  the  law-merchant,  for  "the  advance- 
ment and  continuance  of  commerce  and  trade.    It  would  seem, 
hovrever,  to  have  been  a  point  of  some  doubt  as  late  as  the  mid- 
dle of  the  seventeenth  century,  whether  the  doctrine  of  sur- 
vivorship did  not  apply ;  for  the  Lord  Keeper,  *  In  Jeffereys    *  37 
V.  SfnaU^(a)  observed,  that  it  was  common,  at  that  time, 
for  traders,  in  articles  of  copartnership,  to  provide  against  survi- 
vor^ip,  though  he  declared  that  the  provision  was  clearly  unne- 
cessary.   On  the  death  of  one  partner,  his  representatives  become 
tenants  in  common  with  the  survivor ;  and  with  respect  to  choses 
in  action^  survivorship  so  far  exists  at  law,  that  the  remedy  to  re- 
duce them  into  possession  vests  exclusively  in  the  survivor,  for 
the  benefit  of  all  the  parties  in  interest,  (h)  ^    But  no  partner  has 
an  exclusive  right  to  any  part  of  the  joint  stock,  until  a  balance 
of  accounts  be  struck  between  him  and  hb  copartners,  and  the 
amount  of  his  interest  accurately  ascertained.    The  interest  of 
each  partner  in  the  partnership  property  is  his  share  in  the  sur- 

ihe  formation  of  a  partnership,  which  do  or  do  not  bind  the  partnership  when  consum- 
mated. The  general  doctrine,  as  the  learned  judge  observes,  is  well  summed  up  bj 
Jfr.  CoByer. 

{d)  Gontfawaite  v.  Duckworth,  12  East,  421 ;  CoUjer  on  Partn.  357  -  360 ;  Story  on 
Parte.  §  148. 

(e)  Co.  latt  182  a. 

(a)  1  Yem.  217. 

(6)  Martin  v.  Crompe,  1  Lord  Baym.  340 ;  Daniel  J.,  in  Jarris  v.  Hjer,  4  Der.  (N. 
C.)  869. 

1  See  Buckley  v.  Barber,  1  Eng.  L.  &  Eq.  506. 
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plus,  after  the  partnership  accounts  are  settled  and  all  just  claims 
satisfied ;  and  it  follows,  that  no  suit  at  law  can  be  maintained  by 
one  partner  against  his  copartner,  until  a  final  settlement  lias  been 
made,  and  the  balance  ascertained,  and  a  promise  contracted  to 
pay  it.  ((?)* 

(2.)  Of  stock  in  land. 

If  partnership  capital  be  invested  in  land  for  the  benefit  of  the 
company,  though  it  may  be  a  joint  tenancy  in  law,  yet  equitjr  ^will 
hold  it  to  be  a  tenancy  in  common,  and  as  forming  part  of  the 
partnership  fund ;  and  the  better  opinion  would  seem  to  be,  that 
equity  will  consider  the  person  in  whom  the  legal  estate  is  vest- 
ed as  trustee  for  Uie  whole  concern,  and  the  property  will  be  en 
titled  to  be  distributed  as  personal  estate,  (d)^    The  point  has 

(c)  Nicoll  V.  Mumford,  4  Johns.  Ch.  523 ;  Pox  v.  Hanbuiy,  Cowp.  445 ;  Taylor  «. 
Fields,  4  Yesej,  396 ;  15  Ycsey,  559,  note,  S.  C. ;  Parsons  C.  J.,  in  Pierce  v.  Jackaon, 
6  Mass.  242 ;  Holmes  v.  Higgins,  1  Bam.  &  Cress.  74 ;  Killam  v.  Preston,  4  Watts  & 
Sei^.  14;  Foster  v.  Allanson,  2  Term  Rep.  479;  Ftomont  v.  Conpland,  2  Bin^. 
170.    One  partner  having  onlj  his  separate  interest  in  the  snrplns,  cannot,  of  coutmv 
sell  or  mortgage  an  undivided  interest  in  a  specific  part.    Morrison  r.  Blodgett,  8  N. 
Hamp.  238 ;  Lovejoj  v.  Bowers,  11  Id.  406.    Though  each  partner  is  bound  to  bestow 
his  services  and  labor  with  due  diligence  and  skill,  he  is  not  entitled  to  anj  reward  or 
compensation,  unless  there  be  an  express  stipulation  between  the  partners  for  that  pur- 
pose.   The  law  does  not  undertake  to  measure  between  the  partners  the  relative  value 
of  their  services  bestowed  on  the  joint  business.*    Thornton  r.  Proctor,  1  Anst  94 ; 
Caldwell  v.  Leiber,  7  Paige,  488 ;  Anderson  v.  Taylor,  2  Iredell  (N.  C.)  Eq.  420 ;  Bur- 
den r.  Burden,  1  Vos.  &  Bea,  170 ;  Story  on  Partn.  §  182;  Franklin  r.  Robinson,  1 
Johns.  Ch.  157, 165;  Bradford  v.  Kimberly,  3  Johns.  Ch.  433;  Whittle  v.  McFarlane, 
1  Knapp,  311. 

(d)  Thornton  v.  Dixon,  3  Bro.  C.  C.  199 ;  Lord  Loughborough,  in  Smith  v.  Smith, 
6  Vesey,  189 ;  Ripley  v.  Waterworth,  7  Yeeejy  425 ;  Featherstonhaugh  v.  Fenwick,  17 

*  See  Roberts  v.  Fitler,  13  Pcnn.  265 ;  Gridley  v.  Dole,  4  Comst.  486. 

*  Ludlow  V.  Cooper,  4  Ohio  (N.  S.)  1 ;  Duhring  v.  Duhring,  20  IVIis.  174 ;  Moreaa 
v.  Safiarans,  3  Sneed,  595 ;  Ghilbraith  «.  Gedge,  16  B.  Mon.  631 ;  Crooker  v.  Crooker, 
46  Maine,  250.  In  Coder  v,  Huling,  27  Penn.  84,  it  is  held  that  land  bought  with 
partnership  funds,  but  not  needed  for  the  joint  business,  is  not  partnership  property, 
but  is  held  by  the  partners  as  tenants  in  common.  And,  in  Jackson  v.  Stanford,  19 
Qeo.  14,  it  is  held  that  members  of  a  copartnership  are  tenants  in  common  of  land 
owned  by  the  firm.  In  Clagett  v.  Kilboume,  1  Black,  346,  it  is  held,  that  dealing  in 
lands  is  a  proper  subject  of  a  partnership,  and  that  in  such  a  partnership  a  purchaser 
from  one  partner  gets  only  a  right  in  equity  to  an  account  See,  also,  in  ftirther  sap- 
port  of  the  doctrine  in  the  text,  Dupncy  r.  Leavenworth,  17  Cal.  262;  Whitman  v. 
Bost.  &  Me.  R.  R.  3  Allen,  133 ;  CoUumb  v.  Read,  24  N.  Y.  505. 

^  Lyman  v.  Lyman,  2  Paine  C.  C.  11 ;  Roach  v.  Perry,  16  HI.  37 ;  Ante,  p.  25, 
note. 
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been  extensiyely  discussed  and  *  considered  in  this  coun-   *88 
try,  and    the  cases  are  not  inconsistent  with  this  principle, 
when  tliey  admit,  upon  grounds  of  reason  and  policy,  that  real 
ostate,  acquired  with  partnership  funds,  and  held  by  partners  in 
common,  may  be  conveyed  or  charged  by  one  partner,  on  his  pri- 
vate account,  to  the  extent  of  his  legal  title,  whether  that  legal 
title  covers  the  whole  or  a  part  of  the  estate ;  provided  the  pur- 
chaser or  mortgagee  dealt  with  him  banafide^  and  without  notice 
of  the  partnership  rights,  and  there  was  nothing  in  the  transac- 
tion from  which  notice  might  reasonably  be  inferred,  (a)  ^    In 
Tennessee,  an  estate  so  held  in  joint  tenancy  by  partners  for  the 
purposes  of  trade,  descends  and  vests  in  the  heirs  at  law  of  a  de- 
ceased  partner  as  real  estate,  (b)    In  New  York,  the  Supreme 

Ytmej,  298 ;  Lord  Eldon^  in  Townwnd  «.  Devajnes,  cited  in  Gow  on  Partn.  54,  edit 
FhiL  1825 ;  in  Selkrig  v.  Davis,  2  Dow,  242,  and  in  Crawshaj  v.  Maole,  1  Swanst 
521  ;  Sigoumey  r.  Mann,  7  Conn.  11 ;  Hoxie  v.  Carr,  1  Sumner,  182-186;  Ex  parte 
Banks,  Ncwfonndland  Rep.  396.   Contra,  Sir  William  Grant,  in  Bell  v.  Phyn,  7  Yesej, 
453,  and  Balmain  v.  Shore,  9  Vesej,  500 ;  Gow  on  Fartn.  54,  55.    In  Sigonmej  o. 
Hunn,  the  English  and  American  authorities  were  fully  examined,  and  the  subject 
dijcossed ;  and  the  doctrine  declared,  that  real  estate  acquired  with  partnership  funds, 
for  partnership  purposes,  would  be  regarded  in  equity  as  partnership  stock,  and  liable 
to  aU  the  incidents  of  partnership  property.    It  might,  also,  by  agreement  of  the  par- 
ties, be  regarded  as  personal  stock  of  the  company.    The  English  yiceK^hancellor,  in 
Kandall  v.  Randall,  7  Sim.  271,  reviewed,  among  oUiers,  the  cases  of  Thornton  v.  Dix- 
oo,  Ripley  v.  Waterworth,  Bell  v,  Phyn,  Balmain  v.  Shore,  and  Crawshay  v.  Maule, 
whore  mentioned,  together  with  the  cases  of  Phillips  v.  Phillips,  1  My.  &  Keen,  649,  and 
Broom  V.  Broom,  3  Ibid.  443,  and  came  to  the  conclusion  declared  in  Sigoumcy  v. 
Mann,  that  the  English  chancery  doctrine,  considering  real  estate  as  personal  property, 
was  applicable  only  to  lands  purchased  with  partnership  capital,  for  the  purposes  of  a 
partnership  trade. 

(a)  Forde  v.  Herron,  4  Munf.  316;  M'Dermot  v.  Laurence,  7  Serg.  &  Rawlc,  438. 
In  Hoxie  v,  Carr,  1  Sumner,  173,  it  was  held,  that  where  a  purchaser  of  real  estate 
has  actual,  or  is  chargeable  with  constructive  notice,  that  it  was  partnership  property, 
the  estate  is  chargeable  in  his  hands  with  the  payment  of  the  partnership  debts,  even 
though  he  had  no  notice  of  the  partnership  debts. 

(b)  M'Allister  r.  Montgomery,  3  Hcyw.  96.  In  Teatman  v.  Woods,  6  Yerger,  20, 
real  estate  held  by  partners,  for  partnership  purposes,  was  held  to  descend  and  vest, 
upon  the  death  of  one  of  the  partners,  in  his  heirs  at  law,  as  real  estate.  This  was 
upon  the  strength  of  the  case  in  3  Heywood,  but  with  an  evident  reluctance  in  the 
court  to  depart  fi:t)m  the  English  rule  in  equity,  which  now  holds  such  estate  to  be 
personal  stock,  and  distributable  as  such.  In  South  Carolina  one  party  cannot  transfer 
the  real  estate  of  the  firm,  and  used  for  its  business,  by  deed,  unless  it  be  in  a  case  in 
which  the  buying  and  selling  of  real  estate  is  the  object  of  the  partnership.  Robinson 
V.  Crowder,  4  M'Cord,  519.    The  deed  can  convey  only  his  individual  share  or  title. 

1  Buck  V.  Winn,  11  B.  Mon.  320;  Coder  v.  Huling,  27  Penn.  84. 
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Court,  upon  the  strength  of  the  ultimate  opinion  of  Lord  Thor- 
low,  in  Thornton  v.  Dixon,  and  of  the  opinion  of  the  Master  of 
the  Bolls,  in  Balimiin  v.  Shorej  declared,  in  Coles  y.  ColeSj  {c)  that 
the  principles  and  rules  of  law  applicable  to  partnerships,  and 
which  govern  and  regulate  the  disposition  of  the  partnership  prop- 
erty, did  not  apply  to  real  estates ;  and  that  in  the  absence  of  special 
covenants  between  the  parties,  real  estate  owned  by  partners  was  to 
be  considered  and  treated  as  such,  without  any  reference  to  the 

partnership.    The  language  of  the  Supreme  Court  of  Maa- 
*89    sachusetts,  *in  Chodunn  v.  lUchardson,  (a)  is  nearly  to  the 

same  effect ;  and  it  seemed  to  be  considered,  that  partners 
purchasing  an  estate  out  of  the  joint  funds,  and  taking  one  con- 
reyanoe  to  themselves  as  tenants  in  common,  would  hold  their 
undivided  moieties  in  separate  and  independent  titles,  and  that 
the  same  would  go,  on  the  insolvency  of  the  firm,  or  on  the  death 
of  either,  to  pay  their  respective  creditors  at  large. 

Tlieso  latter  cases,  and  particularly  the  one  in  New  York,  go 
to  the  entire  subversion  of  the  equity  doctrine  now  prevalent  in 
England ;  but  the  other  American  decisions  are  more  restricted 
in  their  operation,  and  are  not  inconsistent  with  the  moi-e  cor- 
rect and  improved  view  of  the  English  law.  Their  object  is  to 
secure  the  rights  of  purchasers  and  encumbrancers  without  notice, 
from  being  affected  by  a  claim  of  partnership  rights  of  which  they 
were  ignorant.    In  Edgar  v.  Donnally,  {h)  a  right  to  land  had 

»^i  ■  ■■    ■    I  ■         w^— ^^^^— ^■^M ^— I  1^  ■  ■■  IM      ■■■■■■■■        ■■■  i*»        m   »mmm,m^^       i^^^     ■■■■■■  ^fc^M^^M^—.^.i^M  ^fc«i  »■■■  Mil  ■  ■  ^^  ■ 

Stoiy  on  Partn.  §  119.  The  partners  hold  real  estate  as  joint  tenants,  or  tenants  In 
common,  as  the  case  may  be,  and  one  partner  cannot^  by  yirtne  of  the  partnership 
power,  sell  for  the  other.  He  most  be  specially  authorized.  Lawrence  v.  Taylor,  5 
Hill  (N.  Y.)  107. 

(c)  15  Johns.  159. 

(a)  11  Mass.  469. 

(6)  2  Munf.  387.  Bat  in  Peloney  v.  Hatcheson,  S  Rand.  183,  the  appropriation  of 
partnership  lands,  as  assets  to  partnership  debts,  in  preference  to  other  debts,  was 
denied ;  and  it  was  held  that  lands  porchased  by  partners,  for  partnership  purposes, 
was  an  estate  in  common,  both  at  law  and  equity,  and  that  a  surviving  partner  had  no 
other  remedy  as  a  creditor  than  any  other  creditor.  In  Blake  v.  Nutter,  19  Maine,  16, 
this  was  declared  to  be  the  rule  at  law,  but  no  opinion  was  expressed  as  to  the  rule  in 
equity.  Other  American  cases  hold  a  diflerent  language ;  thus,  in  Winslow  v.  Chifielle, 
Harper  (S.  C.)  25,  it  was  held,  that  lands  held  and  used  by  partners,  in  the  business  of 
a  mill,  were  copartnership  property,  and  subject  to  be  applied,  like  other  partnership 
property,  to  the  payment  of  partnership  debts,  in  preference  to  the  claims  of  separate 
creditors.  So,  in  Greene  v.  Greene,  1  Ham.  (Ohio)  249,  it  was  held,  that  lands  pur- 
chased with  partnership  funds,  for  partnership  purposes,  and  under  articles  that  the 
partnership  property  should  be  sold  for  the  payment  of  debts,  were  to  be  considered 
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be^i  acquired^^i^'pAt^^        stocky  and  a  tiile  taken  in  the 

name  of  the  VnrmiM  wmfi  %l^  a  cUkq^nt  under  the  deceased 

J 

and  applied  at$,|fer8onal  assets  of  the  partnership  as  between  the  partners  and  their 
creditors,  mit  'were  not  subject  to  the  dowcr^of  the  widow  of  a  deceased  partner  as 
agunst  paraiership  debts.    And  again,  in  Marvin  v.  Tmmbnll,  Wright  (Ohio)  386, 
real  eataie,  poxchased  and  held  as  partnership  property,  was  held  to  be  subjected  to  the 
debts  of  the  firm,  in  preference  to  the  debt  of  an  indiyidual  member  of  it,  the  creditor 
haTing  notice.    And  in  Hoxie  v.  Carr,  1  Sumner,  173,  it  was  declared,  that  real  estate 
purchased  for  partnership  purposes,  and  on  partnership  account,  would  in  equity  be 
deemed  partnership  property  and  personal  estate,  though  at  law  it  would  be  dealt  with 
according  to  the  legal  title.    The  general  principle  now  declared  in  the  English  law  is, 
that  real  estate  acquired  for  the  purpose  of  a  trading  concern,  is  to  be  considered  as 
partnership  property,  and  to  be  first  applied  in  satisfaction  of  the  demands  of  the  part* 
nervhip.     IFeredaj  v.  Wightwick,  1  Russ.  &  My.  45.    The  Chief  Justice  of  Massachu-* 
•btia,  in  Bumside  v.  Merrick,  4  Metcalf,  541,  says,  the  prevailing  judicial  opinion  now 
is,  that  real  estato  purchased  by  partners,  with  partnership  funds,  for  partnership  pur- 
poses, thongh  at  law  it  may  be  held  by  them  as  tenants  in  common,  yet  in  equity  it  is 
considered  as  held  in  trust  as  part  of  the  partnership  property,  applicable  in  the  first 
place  exclosively  to  pay  the  partnership  debts.    Dyer  v.  Clark,  and  Howard  v.  Priest, 
&  Metcalf,  562,  582  ;  Divine  v.  Mitchum,  4  B.  Mon.  488,  S.  P.     The  prevalence  and  •^ 
the  correctness  of  this  opinion  appear  to  be  incontestable.    It  is  token  to  be  personal 
estate,  and  retains  that  character  as  between  the  real  and  personal  representatives  of  a 
deceased  partner.    Townscnd  v.  Devayncs,  Crawshay  r.  Maule,  and  Selkrig  v.  Davies, 
dted  supra,  p.  37,  note ;  Phillips  v.  Phillips,  1  My.  &  Keen,  649 ;  Story  J.,  in  Hoxie  v. 
Carr,  1  Sumner,  183-186.     The  Yioe-Chanccllor  in  New  York,  in  Smith  v.  Jackson, 
8  Edw.  Ch.  28,  reviews  all  the  conflicting  cases  on  this  point ;  and  ho  follows  the 
Supreme  Court  of  New  York,  and  holds,  that  though  real  estate  be  purchased  with 
joint  funds  for  partnership  purposes,  there  is  no  survivorship  as  to  the  real  estato,  and 
the  share  of  a  deceased  partner,  as  a  tenant  in  common,  descends  to  his  heirs,  unless 
there  be  an  agreement  among  the  partners  that  the  lands  so  purchased  shall  be  con- 
sidered as  personal  property ;  and  that  then,  upon  the  foot  of  that  agreement,  and  not 
without  it,  equity  would  apply  the  lands  to  pay  partnership  debts.    Nay,  he  gives  the 
wife  her  dower  in  the  partnership  share  of  the  husband  so  descended.    The  decisions  * 
on  this  side  of  the  question  appear  to  me  to  be  a  sacrifice  of  a  principle  of  policy,  and 
above  all,  a  principle  of  justice,  to  a  technical  rule  of  doubtful  authority.    There  is  no 
need  of  any  other  agreement  than  what  the  law  will  necessarily  imply,  from  the  fact 
of  an  investment  of  partnership  funds,  by  the  firm,  in  real  estato,  for  partnership  pur- 
poses.^   If  the  partners  mean  to  deal  honestly,  they  cannot  have  any  other  intention 

^  In  Delmonico  9.  Gnillaume,  2  Sandf.  Ch.  366,  the  Assistant  Vice-Chancellor  held, 
that  real  estate  purchased  with  partnership  funds,  is  to  be  treated  in  equity  as  personal 
property,  and  that  upon  the  death  of  one  partner,  such  real  estate  survives  to  the  other 
for  the  payment  of  the  partnership  debts. 

The  doctrine  of  this  decision  has  been  since  approved,  and  the  whole  law  thoroughly 
discussed  and  clearly  stated  by  Ch.  Walworth.  He  considers  the  following  to  be  settled 
principles :  — 

1.  That  in  equi^,  twJi  real  estate  is  chargeable  with  the  debts  of  the  copartnership, 
and  with  any  balance  which  may  be  due  from  one  copartner  to  another,  upon  the 
winding  up  of  the  affairs  of  the  firm. 

2.  That  as  between  the  personal  representatives  and  the  heirs  at  law  of  the  deceased 
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partaer  was  held  entitled  in  equity  16  a  iQoiety  of  the  land,  against 
the  purchaser,  from  the  survivor,  wit|i  ^notice  of  the  partnership 
right.  This  was  a  recognition  of  ^the  true  rule  of  equity  on  the 
subject. 

(8.)  As  ship-owners. 

In  Nicoll  y.  Munfford,  (c)  it  was  held,  that  shipowners  irere 
tenants  in  common,  and  were  not  to  be  considered  as  partner?, 

nor  liable  each  m  solidoj  nor  entitled  in  the  settlement  of 
*40    *  accounts,  on  the  principle  of  partnership.    The  doctrme 

of  Lord  Hardwicke  on  this  point,  in  DoddingUm  v.  Hat- 
let^  (a)  was  considered  to  be  overruled  by  the  modem  decisions 
in  chancery ;  (()  and  by  the  universal  understanding  in  the  con^ 
mercial  world.  But  when  the  case  of  NicoU  v.  Mumford  was 
reviewed  in  the  Court  of  Errors,  (c)  the  doctrine  of  Lord  Hard- 
wicke was  considered,  by  the  majority  of  the  judges,  to  be  the 

than  the  appropriation  of  the  investment,  if  wanted,  to  paj  ihu  partnership  debtii 
Mr.  CoUyer,  in  his  treatise  on  the  Law  of  Partnership,  first  published  in  London  in 
18S2,  concludes  his  review  of  the  cases  with  holding  it  to  be  the  better  opinion,  thai 
althoagh  the  legal  estate  in  freehold  property  purchased  by  partners,  for  the  purposes 
of  their  trade,  will  go  in  the  ordinary  course  of  descent  without  survivorship,  yet  the 
equitable  interest  in  such  property  will  be  held  to  be  part  of  tl^e  partnership  stock,  and 
distributable  as  personal  estate.    Collyer  on  Partn.  76. 

(c)  4  Johns.  Ch.  522.    See,  also,/x»£,  pp.  154, 155. 

(a)  1  Vesey,  497. 

{h)  See  5  Vesey,  575 ;  2  Yes.  &  Bea,  242 ;  2  Bose,  76,  78 ;  1  Montague  on  Parta. 
102,  note;  Merrill  v,  Bartlett,  6  Pick.  47.  In  this  last  case  it  was  declared,  that  part 
ship-owners  had  no  lien  upon  the  part  of  a  bankrupt  companion  for  his  proportion  of 
the  advances  of  the  outfit.  Part  owners,  or  tenants  in  common,  are  not  answerable 
for  each  other's  debts. 

(c)  20  Johns.  611.  In  Hewitt  v,  Sturdevant,  4  B.  Mon.  458,  459,  the  Court  of  Ap- 
peals in  Kentucky  adhered  to  the  doctrine  of  Lord  Hardwicke,  that  a  joint  owner  of  a 
ship  was  entitled  to  a  lUn  as  against  the  administrator  or  general  creditor,  upon  the 
share  of  his  intestate,  a  co-builder  and  fitter-out  of  the  vessel  for  excess  of  advqiioei 
over  his  aliquot  part. 

partner,  his  share  of  the  surplus  of  the  real  estate  of  the  oopcrtnership,  which  remains 
after  paying  the  debts  of  the  copartnership,  and  adjusting  all  the  equitable  claims  of 
the  difibrent  members  of  the  firm  as  between  themselves,  is  considered  and  treated  as 
real  estate.  Bnchan  r.  Sumner,  2  Barb.  Ch.  165,  200,  201 ;  Ibid.  336.  See,  also, 
Boyers  t;.  Elliott,  7  Humph.  204 ;  Rice  v.  Barnard,  20  Vermont,  479 ;  Piatt  v.  Oliver, 
3  McLean,  27  ;  Lang  v.  Waring,  25  Ala.  625 ;  Matlock  v.  Matlock,  5  Port.  (Ind.)  403. 
It  seenu,  also,  that  improvements  made  on  real  estate  with  partnership  funds,  are  part- 
nership property.  Averill  v,  Loucks,  6  Barb.  (N.  Y.)  19,  and  note,  p.  28 ;  Buckley 
p.  Buckley,  11  Barb.  (N.  T.)  43;  King  v.  Wilcomb  (N.  Y.)  7  Id.  263;  Deming  «. 
Colt,  3  Sandf.  284. 
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better  doctrine ;  and  there  is  no  doubt  but  that  there  may  be  a 
special  partnership  in  a  ship,  as  well  as  in  the  cargo,  in  regard 
to    a  particular  voyage  or  adventure,  (d)    It  was  assumed  by 
tlie    court,  in  Lamb  v.  Durante  {e)  that  vessels,  as  well  as  other 
chattels,  might  be  held  in  strict  partnership,  with  all  the  control 
in  each  partner  incident  to  commercial  partnerships.    But  this 
must  be  considered  an  exception  to  the  general  rule;  and  the 
parties  to  property  Iq  a  ship,  however  that  property  may  be  ac- 
quired, are  entitled  as  tenants  in  common,  and  each  party  can  sell 
only  his  own  share,  and  the  right  of  sxirvivorship  does  not  apply 
to  the  case.  (/)  ^ 

(4.)  Acts  by  foMch  (me  partner  may  bind  iJie  firm. 
The  act  of  each  partner,  in  transactions  relating  to  partnership, 
is  considered  the  act  of  all,  and  binds  all.^    He  can  buy  and  sell 
partnership  effects,  and  make  contracts  in  reference  to  the 
business  of  the  firm,  and  pay  and  receive,  *  and  draw  and    *  41 
indorse,  and  accept  bills  and  notes,  and  assign  choses  in 
action.     Acts  in  which  they  all  unite  differ  in  nothing,  in  respect 
to  legal  consequences,  from  transactions  in  which  they  are  con- 
cerned individually  ;  but  it  is  the  capacity  by  which  each  partner 
is  enabled  to  act  as  a  principal,  and  as  the  authorized  agent  of  his 
copartners,  that  gives  credit  and  efficacy  to  the  association.    The 
act  of  one  partner,  though  on  his  private  account,  and  contrary  to 
the  private  arrangement  among  themselves,  will  bind  all  the  par- 
ties, if  made  without  knowledge  in  the  other  party  of  the  arrange- 

(d)  See  infra,  pp.  154,  155. 

(e)  12  Mass.  54.  So,  also,  in  Seafarook  v.  Bose,  2  Hill  (S.  C.)  Ch.  555,  556.  Ch. 
De  Sanssnre  held,  according  to  the  doctrine  in  the  N.  Y.  Conrt  of  Errors,  that  owning 
aaUp  emplojed  in  trade  by  sereral  persons,  in  distinct  shares,  constituted  a  partner^ 
ship,  with  all  its  legal  incidents ;  but  the  Conrt  of  Appeals  (p.  558),  while  they  ad- 
mitted that  erery  species  of  property  might  be  held  in  partnership,  gave  no  opinion  on 
the  question  whether  a  ship  owned  in  distinct  shares,  and  employed  in  trade,  was,  as 
between  the  owners,  partnership  property,  or  liable  to  be  so  regarded  by  creditors, 
beyond  certain  specified  limits. 

(/)  Story  on  Fartn.  §  417. 

^  Berens  v.  Lewis,  2  Paine  C.  C.  202;  De  Wolf  v.  Gardiner,  Id.  356 ;  Bncknam  v, 
Brett,  85  Barb.  596. 

'  mil  V.  Yoorhies,  22  Penn.  68.  The  act  mnst  be  'within  the  scope  of  the  business 
of  the  firm.  Harman  v.  Johnson,  18  £ng.  L.  &  £q.  400 ;  Qoodman  r.  White,  25  Miss. 
163. 
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ment,  and  in  a  matter  which,  according  to  the  usual  course  of 
dealing,  has  reference  to  business  transacted  by  the  fina.  (a)  ^ 

The  books  abound  with  numerous  and  subtle  distinctions  on  the 
subject  of  the  extent  of  the  power  of  one  partner  to  bind  the  com- 
pany ;  and  I  shall  not  attempt  to  do  more  than  select  the  leading 
rules,  and  give  a  general  analysis  of  the  cases. 

In  all  contracts  concerning  negotiable  paper,  the  act  of  one 
partner  binds  all,  and  even  though  he  signs  his  individual  name, 
provided  it  appears,  on  the  face  of  the  paper,  to  be  on  partnership 
account,  and  to  be  intended  to  have  a  joint  operation,  (b)  ^    But  if 
a  note  or  bill  be  drawn,  or  other  contract  be  made,  by  one  partner, 
in  his  name  only,  and  without  appearing  to  be  on  partnership  ac- 
count, or  if  one  partner  borrow  money  on  his  own  security,  the 
partnership  is  not  bound  by  the  signature,  even  though  it  was 
made  for  a  partnership  purpose,  or  the  money  applied  to  a  partner* 
ship  use.  (c)  ^    The  borrowing  partner  is  the  creditor  of  the  firm, 

(a)  Hope  V.  Cnfit,  cited  in  1  East,  53 ;  Swan  v.  Steele,  7  East,  210 ;  Rothwell  v. 
Humphreys,  1  Esp.  N.  F.  406 ;  Abbott  C.  J.,  Sandilands  o.  Manb,  2  B.  &  Aid.  673 ; 
Ex  parte  Agace,  2  Cox,  312 ;  Shippeit  J.,  Qerard  r.  Basae,  1  Dallas,  119  ;  Parker  C. 
J.,  in  Lamb  v.  Durante  12  Mass.  57,  58 ;  Mills  v.  Barber,  4  Day,  428 ;  United  State* 
Bank  v.  Binney,  5  Mason,  187, 188 ;  Etheridgo  o.  Binney,  9  Pick.  272,  275 ;  Winship 
V,  United  States  Bank,  5  Peters  U.  S.  529 ;  Le  Boy,  Bayard  &  Co.  v.  Johnson,  2 
Peters  U.  S.  186;  Pothier,  Traits  dn  Con.  de  Soc.  Nos.  96-105;  Story  on  Partn. 
§  102 ;  Everitv.  Strong,  5  Hill  (N.  T.)  163;  Gano  v.  Samnd,  14  Ohio,  592.  One  parlh 
ner  may  be  restrained  by  injunction  from  accepting  and  indorsing  bills,  the  produce  of 
which  is  intended  to  be  implied  to  other  than  partnership  purposes.  Lord  Ch. 
Brougham,  2  Buss.  &  My.  486.  An  ordinary  partnership,  under  the  Louisianian 
Code,  art  2843,  2845,  differs  in  this  respect  from  commercial  partnerships,  under  the 
law-merchant,  for  in  that  code  ordinary  partners  are  not  bound  in  Kiido  for  the  debts 
of  the  partnership ;  and  no  one  partner  can  bind  the  others,  unless  they  have  giren 
him  power  to  do  so,  either  specially  or  by  the  articles  of  partnership,  though  the  other 
partners  may  be  bound  ratably,  if  the  partnership  was  benefited  by  the  act 

(6)  Mason  o.  Eumsey,  1  Campb.  N.  P.  384.  In  the  case  of  commercial  partner* 
ships  there  is  a  general  authority  by  the  law-merchant  for  each  partner  to  bind  the 
firm  in  its  ordinary  business ;  but  partners  in  other  business,  as  attorneys,  for  instance, 
have  no  such  general  authority,  and  cannot  bind  the  firm  by  negotiable  pi^ier  without 
special  authority.  Hedley  v.  Bainbridge,  2  G.  &  D.  483 ;  Levy  v.  Pyne,  1  Carr.  & 
Marsh.  453. 

(c)  In  Hall  V.  Smith,  1  Bam.  &  Cress.  407,  it  was  held,  that  if  one  partner  only 

1  A  partner  cannot  dischaige  himself  fifom  an  individual  liability  by  showing  that 
the  partnership  have  assumed  to  pay  it.    The  Swallow,  Olcott  Adm.  334. 

*  Murphy  V.  Camden,  18  Mis.  122 ;  Crosier  o.  Kirker,  4  Texas,  252 ;  Beebe  v.  Bog* 
ers,  3  Iowa,  319. 

*  Logan  V.  Bond,  13  Geo.  192.    In  New  York  the  doctrine  is  difibrent    In  Pearoe 
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and  not  the  original  lender,  and  the  money  was  advanced 
solely  on  the  security  of  the  borrower,  (d)  *  If,  however,  *  the    *  42 
bill  be  drawn  by  one  partner  in  his  own  name,  upon  the  firm 
or  partnership  account,  the  act  of  drawing  has  been  held  to 
amounty  in  judgment  of  law,  to  an  acceptance  of  the  bill  by  the 
drawer  in  behalf  of  the  firm,  and  to  bind  the  firm  as  an  accepted 
bill,  (a)  ^     And  though  the  partnership  be  not  bound  at  law  in 
such  a  case,  it  is  held  that  equity  will  enforce  payment  from  it,  if 
the  bill  was  actually  drawn  on  partnership  account,  (b)    Even  if 
the  paper  was  made  in  a  case  which  was  not  in  its  nature  a  part- 
nership transaction,  yet  it  will  bind  the  firm  if  it  was  done  in  the 
name  of  the  firm,  and  there  be  evidence  that  it  was  done  under  its 
exprebs  or  implied  sanction,  (e)  ^    But  if  partnership  security  be 
taken  from  one  partner,  without  the  previous  knowledge  and  con- 
sent of  the  others,  for  a  debt  which  the  creditor  knew  at  the  time 
was  the  private  debt  of  the  particular  partner,  it  would  be  a  fraud- 
ulent transaction,  and  clearly  void  in  respect  to  the  partnership,  (d) 

■q^iMd  a  note  on  behalf  of  himself  and  the  other  partnen,  he  was  liable  at  law  to  be 
sued  singly.  But  that  case  is  OTerroled,  and  the  partnership  is  liable  as  for  a  joint 
note.  £x  parte  Bncklej,  15  Law  Journal^  3  Cas.  in  Bankmptcy,  5  1^.  T.  Legal  Ob- 
server, March,  1847,  p.  82. 

Id)  Siffldn  0.  Walker,  2  Campb.  S08 ;  Biplej  r.  Kingsbniy,  1  Day,  150,  note;  £mlj 
v.Lye,  15  East,  7 ;  Lojd  v,  Freshfleld,  2  Carr.  &  Pa.  325 ;  Bevan  v.  Lewis,  1  Sim. 
876;  Faith  v.  Bichmond,  11  Adol.  &  £U.  339;  Foley  e.  Bobards,  3  Iredell  (N.  C.) 
179,  ISO ;  Jaqnes  v.  Maiqoand,  6  Cowen,  497 ;  Willis  v.  Hill,  2  Dev.  &  Batt  231 ; 
Pothier,  de  Soci^t^,  n.  100, 101. 
(a)  Dongal  v.  Cowles,  5  Day,  511. 
{h)  Van  Beimsdyk  v.  Kane,  1  Gallison,  630. 
(c)  Ex  parte  Peele,  6  Vesoy,  602. 

(cT)  Arden  r.  Sharpe,  2  Esp.  N.  P.  524 ;  Shirreff  v,  Wilks,  1  East,  48 ;  Ex  parte  Bon- 
bonus,  8  Yesey,  540 ;  Livingston  v.  Hastie,  2  Caines,  246 ;  Lansing  o.  Gaine,  2  Johns. 

V.  WiUcins,  2  Comst  469,  where  one  partner  drew  a  bill  in  his  indiyidnal  name,  which 
was  accepted  by  the  plaintiff,  and  the  proceeds  of  the  bill  were  used  for  partnership 
purposes,  the  Ck>urt  of  Appeals  held  that  the  debt  was  a  partnership  debt,  and  gaye 
judgment  for  the  acceptor  against  all  the  partners.    See  Hamilton  v.  Summers,  12  B 
Mon.  11. 

^  Hogan  V.  Reynolds,  8  Ala.  59. 

^  But  see  Babcock  r.  Stone,  3  McLean,  172. 

'  Or  if  the  note  go  into  the  hands  of  an  innocent  indorsee.  Duncan  v.  Clark,  2 
Bich.  587 ;  Freeman  v.  Ross,  15  Geo.  252.  See  Elliott  v,  Dudley,  19  Barb.  (N.  Y.)  326. 
If  there  be  no  express  or  implied  sanction  before  the  paper  was  made,  no  independent 
oonsideration.  is  required  to  support  a  subsequent  ratification  and  promise  by  the  other 
lumbers  of  the  firm  to  pay  ^  note.  Commercial  Bank  v.  Warren,  15  N.  T.  577; 
Soott  V.  Bandy,  2  Head,  197. 
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So,  if  from  the  subjectrmatter  of  the  contraoty  or  the  coiurse  of 
dealing  of  the  partnership,  the  creditor  was  chargeable  Tvith  con- 
structive knowledge  of  that  fact,  the  partnership  is  not  liable,  (e)  ^ 
There  is  no  distinction  in  principle  upon  this  point  between  general 
and  special  partnerships ;  and  the  question,  in  all  cases,  is  a  ques- 
tion of  notice,  express  or  constructiye.    All  partnerships  are  more 
or  less  limited.    There  is  none  that  embraces,  at  the  same   tune, 
every  branch  of  business ;  and  when  a  person  deals  with  one  of 
the  partners  in  a  matter  not  within  the  scope  of  the  partner- 
*  43    ship,  the  intendment  of  law  *  will  be,  imless  there  be  cir- 
cumstances or  proof  in  the  case  to  destroy  the  presumption, 
that  he  deals  with  him  on  his  private  account,  notwitlistanding  the 
partnership  name  be  assumed,  (a)  ^    The  conclusion  is  otherwise 
if  the  subject-matter  of  the  contract  was  consistent  with  the  part- 
nership business ;  and  the  defendants  in  that  case  would  be  bound 
to  show' that  the  contract  was  out  of  the  regular  course  of  the 
partnership  dealings,  (b)    When  the  business  of  a  partnership  is 
defined,  known,  or  declared,  and  the  company  do.  not  appear  to 

SOD ;  Baird  v,  Cochran,  4  Serg.  &  Rawle,  397  ;  Chazoumes  v.  EdwardB,  3  Fide  5 ; 
Cotton  V.  Evans,  1  Der.  &  Batt.  Eq.  284 ;  Spencer  J.,  Dob  v,  Halsey,  16  Johns.  84, 
38 ;  Frankland  v,  M'Gnsty,  1  Knapp,  301,  306 ;  Stor]r  on  Partn.  §§  130-133. 

(e)  Green  v.  Deakin,  2  Starkie  N.  P.  347 ;  New  York  Firemen  Insorance  Companj 
V.  Bennett,  5  Conn.  574. 

(a)  Ex  parte  Agace,  2  Cox,  312 ;  LiTingston  v.  Roosevelt,  4  Johns.  251,  277,  278 ; 
Spencer  J.,  Dob  v.  Halsey,  16  Johns.  38 ;  Foot  v,  Sabin,  19  Ibid.  154 ;  Laverty  v.  Burr, 
1  Wendell,  529;  U.  S.  Bank  v.  Binnej,  5  Mason,  176 ;  Davenport  v.  Rnnlett,  3  N. 
Hamp.  386  ;  Thicknesse  v.  Bromilow,  2  Crompt.  &  Jerv.  425-435.  The  presumption 
of  frand  in  &e  creditor  taking  partnership  secority  or  credit  from  one  partner  for  his 
private  debt  may  be  rebutted,  but  the  burden  of  proof  rests  on  the  creditor.  Frank- 
land  V,  M'Gusty,  1  Knapp,  305 ;  Gansevoort  v.  Williams,  \4  Wendell,  133 ;  Story  on 
Partn.  §  133 ;  Mauldin  v.  Branch  Bank,  2  Ala.  (N.  8.)  502,  512.^ 

(&)  Doty  V.  Bates,  11  Johns.  544. 

*  King  V.  Faber,  22  Pcnn.  21 ;  Goode  v.  McCartney,  10  Texas,  193.  In  Cooper  v. 
McClnrkan,  22  Penn.  80,  it  was  held  that  the  holder  of  a  bill  of  exchange,  put  into  cir- 
culation by  one  partner  and  negotiated  to  the  holder  by  a  broker  bona  Jide,  ought  to 
have  inquired  respecting  the  bill ;  and  that  the  other  partner  might  defend  a  suit  upon 
it  against  himself  by  showing  that  the  bill  was  not  made  in  the  course  of  the  partner- 
ship business. 

1  Miller  r.  Hines,  15  Geo.  197 ;  Maltby  v.  N.  W.  Ya.  B.  Co.  16  Md.  422 ;  Hitchin 
V.  Kent,  8  Mich.  526. 

*  Minor  v.  Gaw,  11  Smedes  &  Marsh.  322 ;  Clay  v.  Cottrell,  18  Penn.  408.  If  one 
partner  sets  off  against  his  own  debt  a  demand  due  to  the  firm,  the  firm  can  maintain 
no  action  at  law  for  their  debt,  the  creditor  of  the  partner  having  acted  in  good  faith. 
Homer  v.  Wood,  11  Cush.  62. 
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the  world  in  any  other  light  than  the  one  exhibited,  one  of  the 
partners  cannot  make  a  yalid  partnership  engagement,  except  on 
partnership  account.    There  must  be  at  least  some  evidence  of 
previous  authority  beyond  the  mere  circumstance  of  partnership, 
to  make  such  a  contract  binding.    If  the  public  have  the  usual 
means  of  knowledge  given  them,  and  no  acts  have  been  done  or 
suffered  by  the  partnership  to  mislead  them,  every  man  is  pre- 
sumed to  know  the  extent  of  the  partnership  with  whose  members 
he  deals  ;   and  when  a  person  takes  a  partnership  engagement, 
without  the  consent  or  authority  of  the  firm,  for  a  matter  that  has 
no  reference  to  the  business  of  the  firm,  and  is  not  within  the 
scope  of  its  authority  or  its  regular  course  of  dealing,  he  is,  in 
judgment  of  law,  guilty  of  a  fraud,  (c)    It  is  a  well-established 
doctrine,  that  one  partner  cannot  rightfully  apply  the  partnership 
funds  to  discharge  his  own  preexisting  debts,  without  the  express 
or  implied  assent  of  the  other  partners.    This  is  the  case  even  if 
the  creditor  had  no  knowledge  at  the  time  of  the  fact  of  the  fund 
being  partnership  property,  (d)  ^    The  authority  of  each  partner  to 
dispose  of  the  partnership  funds  strictly  and  rightfully  extends 
only  to  the  partnership  business,  though  in  the  case  of  boha  fide 
purchasers,  without  notice,  for  a  valuable  consideration,  the  part- 
nership may,  in  certain  cases,  be  bound  by  the  act  of  one  part- 
ner, (e) 

(c)  Abbott  C.  J.y  and  Bayley  J.,  Sandilaada  v.  Marsh,  2  B.  &  Aid.  673 ;  Dickinson 
V.  Valpy,  1  Lloyd  &  WeU.  6 ;  S.  C.  10  Bom.  &  Cress.  128 ;  lavingston  v.  Rooseydt,  4 
Johns.  278,  279;  Crosthwait  v.  Boss,  I  Humph.  (Tenn.)  23;  Stoiy  on  Partn.  §§  112, 
130-133. 

(d)  Bogers  v.  Batchelor,  12  Peters  U.  S.  229 ;  Dob  v.  Halsej,  16  Johns.  34 ;  Erem- 
ghim  V.  Ensworth,  7  Wendell,  326.  The  tme  principle,  sajs  Mr.  Justice  Story,  (on 
Partnership,  p.  212,  note,)  to  be  extracted  from  the  authorities  is,  that  one  partner 
cannot  apply  the  partnership  funds  or  securities  to  the  discharge  of  his  own  private 
debt,  without  their  consent ;  and  that,  without  .their  consent,  their  title  to  the  property 
is  not  diTested  in  favor  of  such  separate  creditor,  whether  he  knew  it  to  be  partnership 
property  or  not.  His  right  depends,  not  upon  his  knowledge  that  it  was  partnership 
property,  but  upon  the  fact,  whether  the  other  partners  had  assented  to  such  disposi- 
tion of  it  or  not. 

(<)  Ex  parte  Goulding,  before  Sir  John  Leach,  and  confirmed  on  appeal  by  Lord 
Lyndhurst,  Collyer  on  Partn.  283,  284;  Dob  v.  Halsey,  16  Johns.  34;  Evemghim  v, 
Ensworth,  7  Wendell,  326;  Bogers  v,  Batchelor,  12  Peters  U.  S.  221 ;  Story  on  Partn. 
p.  205. 

*  Halstead  v.  Shepard,  28  Ala.  558 ;  Buck  v.  Moseley,  24  liGss.  170 ;  Tntt  v.  Addamt, 
24  MlsBon.  (3  Jones)  186. 
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But  if  the  negotiable  pi^)er  of  a  fitm  be  giyen  by  one  partner  on 
his  priTate  account,  and  that  paper,  issued  within  the  general  scope 
of  the  authority  of  the  firm,  passes  into  the  hands  of  a  bona  fide 
holder,  who  has  no  notice,  either  actually  or  ccmstructiyely,  of  the 
consideration  of  the  instrument;^  or  if  one  partner  should  pur- 
chase, on  his  private  account,  an  article  in  which  the  firm 
*44    dealt,  or  which  had  an  immediate  *  connection  with    the 
business  of  the  firm,  a  different  rule  applies,  and  one  irhich 
requires  the  knowledge  of  its  being  a  private  and  not  a  partner- 
ship transaction  to  be  brought  home  to  the  claimant.    These  are 
general  jHinciples,  which  are  considered  to  be  well  established  in 
the  English  and  American  jurispnidenoe.  (a) 

With  respect  to  the  power  of  each  partner  over  the  partnership 
property,  it  is  settled,  that  each  one,  in  ordinary  cases,  and  in  the 
absence  of  £raud  on  the  part  of  the  purchaser,  has  the  complete 
jvM  di»pon0ndi  of  the  whole  partnership  interests,  and  is  considered 
to  be  the  authorized  agent,  of  the  firm.^    He  can  sell  the  effects, 
or  compound  or  dischai^  the  partnership  debts.    This  power  re- 
sults from  the  nature  of  the  business,  and  is  indispensable  to  the 
safety  of  the  public,  and  the  successful  operations  of  the  partner- 
ship.   He  is  an  agent  of  the  whole  for  the  purpose  of  carrying  on 
the  business.  (6)    A  like  power  in  each  partner  exists  in  respect  to 

(a)  Bidlej  «.  Tajlor,  13  East,  175;  Williaixu  v.  Thomas,  6  Esp.  N.  P.  18;  Loid 
Eldon,  Ex  parte  Peele,  6  Veaej,  604,  and  Ex  parte  Bonbonos,  8  Yesey,  544 ;  Arden  p. 
8harpe,  S  Esp.  N.  P.  524 ;  Wdk  v,  Mastennan,  Ibid.  731 ;  Bond  v.  Gibson,  1  Campb. 
N.  P.  185 ;  Usher  «.  Danncey,  4  Ibid.  97 ;  Livingston  v.  Boosevelt,  4  Johns.  251,  265; 
New  York  Firemen  Insurance  Company  v  Bennett,  5  Conn.  574 ;  Bogers  t7.  Batchelor, 
12  Peters  U.  S.  221. 

(6)  Pox  V.  Hanbnry,  Cowp.  445 ;  Best  J.,  in  Barton  v.  Williams,  5  B.  &  Aid.  395 ; 
Pierson  v.  Hooker,  3  Johns.  68.  It  is  a  point  not  qoite  settled,  whether  one  part- 
ner, without  the  knowledge  or  consent  of  his  copartner,  though  under  proper  circum- 
stances, may  not  assign  orer  all  the  partnership  effects  and  credits  in  the  name  of  the 
firm,  to  pay  the  debts  of  the  firm,  and  where  all  the  creditors  are  admitted  to  an  equal 

*  The  authority  to  make  the  paper  may  be  shown  by  the  oonsideration  beneficial  to 
the  firm,  and  by  its  course  of  dealing  in  reference  to  other  such  bills.  Fant  v.  West 
10  Rich.  Law  (S.  C.)  149. 

1  Boswell  V,  Gieen,  1  Dutch.  (N.  J.)  390;  Western  Stage  Co.  v.  Walker,  2  Clarke 
(la.)  504.  One  partner  has  no  authority  to  consent  to  an  order  fi>r  a  judgment  in  an 
action  against  himself  and  a  copartner.  Hambidge  v.  De  la  Cron^,  3  Man.,  Gr.  & 
Scott,  742;  Moigan  v.  Richardson,  16  His.  409;  Binney  v.  Le  Gal,  19  Barb.  (N.  Y.) 
592.  See  Grier  v.  Hood,  25  Penn.  430.  Nor  to  submit  a  matter  to  arbitration.  Ibid, 
p.  745 ;  Stead  v.  Salt,  3  Bing.  101.  See  supra,  toI.  ii.  p.  617,  n.  (1) ;  Harrington  v. 
Higham,  13  Barb.  (N.  T.)  660. 
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pur^^xases  on  joint  aceount ;  and  it  is  no  matter  with  what  fraudu- 
lent views  the  goods  were  purchased,  or  to  what  purposes  they  are 

pvtiGipatioiiy  the  oandnnon  U  that  he  mAj.    HarriBflfn  0.  Sterry,  5  Cranch,  299 ;  MOU 
r.  Barber,  4  Day,  42S;  Lamb  v.  Durant,  12  ^^as.  54;  Pothier,  Traits  du  Con.  de 
Soc  Nos.  67,  69,  72,  W;  Robinson  v.  Crowder,  4  M'Cord  (S.  C.)  519;  Hodges  v. 
Hanie,  6  Tick.  360;  Deckard  v.  Case,  5  Watt,  22;   Hitchcock  i^.  St.  John,  1  Hoff. 
Ch.  511 ;   Andenon  v,  Tompkins,  1  Brock.  456.    He  juaj  give  a  preference  to  one 
czeditar  over  another ;  thongh  whether  it  might  be  made  to  a  trustee  for  that  purpose, 
against  the  known  wishes  of  the  copartner,  so  as  to  terminate  the  partnership,  was  left 
an  nnscttled  point  in  Egberts  v.  Wood,  3  Paige,  517.    Some  doubt  expressed  in  Pear- 
pont  p.  Graham,  4  Waah.  C.  C.  282.    But  that  point  was  afterwards  settled  in  Havens 
V.  'Btaaaej,  5  Paige,  30 ;  and  it  was  decided,  that  there  was  no  implied  authority  in  one 
paztaer,  without  the  oonsept  of  the  others,  to  appoint  a  tnatee  for  the  partnership,  by 
a  general  assignment  of  the  partnership  effects  for  the  benefit  of  creditors,  and  giving 
pitfoences.    Such  an  assignment  would  be  illegal,  inequitable,  and  void.    The  other 
eopaitaers  have  a  right  to  paiticipate  in  the  selection  of  the  trustee,  and  in  the  cred- 
iton  to  be  preferred.*     Hitchcoek  v.  St.  John,  1  Hoif.  Ch.  516;   Kirbj  v.  IngersoU, 
Harr.  (Mich.)  Ch.  174;  Dana  v.  Lull,  17  Vermont,  390;   Gibson  C.  J.,  8  Watts  & 
Seig.  63,  S.  P.     There  is  no  small  difficulty,  says  Mr.  Justice  Story,  in  supporting 
lihe  doctrine,  even  under  qualifications,  that  one  partner  may  make  a  general  assign- 
ment of  aU  the  partnership  property,  so  as  to  break  up  its  operations.    Story  on  Partn. 
» 

*  Kirbj  V.  IngersoU,  1  Bong.  (Mich.)  477.  In  this  case  the  assignment  gave  prefer- 
ences. Hobinson  v.  Gregory,  N.  Y.  Court  of  Appeals,  December,  1863,  is  to  the  same 
point.  Whether  a  general  assignment,  by  one  partner,  of  the  partnership  efifocts,  for 
the  benefit  of  the  creditors,  which  gives  no  preferences,  is  valid,  was  regarded  as  a 
very  difficult  question,  and  left  undecided,  in  Hayes  v.  Heyer,  4  Sandf.  Ch.  485.  Held 
not  valid.  Hayes  v,  Heyer,  3  Sandf.  (K.  Y.)  284,  293.  See  Wilson  v,  Soper,  13  B. 
Mon.  411. 

In  a  case  firee  from  actual  fraud,  and  where  tiie  copartners  were  solvent,  it  was  held, 
that  an  assignment  of  their  partnership  and  Individual  property,  by  the  partners,  for 
the  payment  of  their  creditors,  .which  gave  preference  to  certain  partnership  creditors, 
and  also  to  certain  individual  creditors,  was  valid.  It  was  declared  that  a  partner, 
with  the  assent  of  his  copartners,  might  give  his  individual  creditors  a  preference  over 
the  partner^ip  creditors  in  the  payment  of  their  debts,  out  of  his  share  of  the  partner* 
.dnp  effects;  and  that  the  copartners  may,  by  assignment,  give  their  partnership 
craditors  a  preference  over  their  individual  creditors,  in  the  payment  of  their  debts, 
oat  of  the  individual  property  of  the  copartners.  Per  Walworth  Ch.,  Earby  o.  Schoon- 
maker,  3  Barb.  Ch.  46,  50.  A  sale  by  one  partner  to  a  bona  Jide  purchaser,  for  full  * 
▼alno,  is  valid,  though  it  convey  the  whole  stock.    IP'orkner  t7.  Stuart,  6  Gratt.  197. 

The  general  doctrine  of  this  case  is  hardly  consistent  with  that  of  the  note  (b)  post, 
p65. 

hi  the  New  York  Common  Pleas,  in  the  case  of  Fisher  v.  Murray,  1  E.  D.  Smith, 
341,  it  was  held,  that  an  assignment  in  trust,  for  the  benefit. of  creditors,  by  a  nu^ority 
ef  the  members  of  an  insolvent  firm,  was  not  valid.  And  it  was  said  that  to  support 
loch  an  assignment  by  one  partner  or  any  number  short  of  the  whole,  it  must  be 
shown  that  it  was  made  nnder  circumstances  that  rendered  it  impossible  to  consult 
file  other  partners.  See,  further,  Mabbett  9.  White,  2  Keman,  442 ;  Kemp  v.  Camley, 
3  Daer,  1 ;  Pettee  v.  Orser,  18  How.  Pr.  422. 

YOL.  III.  5 


50  OP  PERSONAL  PBOPERTY.  [PART  V. 


applied  by  the  purchasing  partner,  if  the  seller  oe  clear  of  the 
putation  of  collusion.    A  sale  to  one  partner,  in  a  case  witliiii  the 

scope  and  course  of  the  partnership  business,  is,  in  judgment 
*  45    of  law,  *  a  sale  to  the  partnership,  (a)    But  if  the  purchase 

be  contrary  to  a  stipulation  between  the  partners,  and  that 
stipulation  be  made  known  to  the  seller,  or  if,  before  the  purohase 
or  delivery,  one  of  the  partners  expressly  forbids  the  same  on  Joint 
accoimt,  it  has  been  repeatedly  decided,  that  the  seller  must  show^ 
a  subsequent  assent  of  the  other  partners,  or  that  the  goods  came 
to  the  use  of  the  firm,  (b)  ^    This  salutary  check  to  the  power  of 
each  partner  to  bind  the  firm  was  derived  from  the  civil  law.     jB» 
re  pari  potiorem  cavsam  esse  prohtbentis  constat,  (c)    It  has  been 
questioned,  however,  whether  the  dissent  of  one  partner,  where 
the  partnership  consists  of  more  than  two,  will  affect  the  validity 
of  a  partnership  contract  in  the  usual  course  of  business,  and 
within  the  scope  of  the  concern,  made  by  the  majority  of  the  firm. 
The  efficacy  of  the  dissent  was,  in  some  small  degree,  shaken  hy 
the  Court  of  Exchequer,  in  Booth  v.  Quin  ;  (d)  and  in  JSirk  v. 
Hodgson^  {e)  it  was  considered  that  the  act  of  the  majority,  done 
in  good  faith,  must  govern  in  copartnership  business,  and  control 
the  objection  of  the  minority,  unless  special  provision  in  the  arti- 
cles of  association  be  made  to  the  contrary.    But  this  last  decision 
related  only  to  the  case  of  the  management  of  the  interior  con- 
cerns of  the  partners  among  themselves,  and  to  that  it  is  to  be 
confined.  (/)    The  weight  of  authority  is  in  favor  of  the  power  of 

§  10,  and  note.  This  I  consider  to  be  the  soandest  condusion  to  be  drawn  fh>m  the 
conflicting  authorities. 

(a)  Willett  9.  Chambers,  Cowp.  814 ;  Rapp  v,  Latham,  2  B.  &  Aid.  795 ;  Bond  o. 
Gibson,  I  Campb.  N.  P.  185 ;  Baldwin  J.,  5  Day,  515 ;  Spencer  J.,  15  Johns.  422. 

(6)  Willis  V.  Dyson,  1  Starkie  N.  P.  164 ;  Galway  v.  Matthew,  1  Campb.  N.  P.  408  ; 
10  East,  264,  S.  C. ;  Learitt  v.  Peck,  3  Conn.  124 ;  Gow  on  Partn.  48,  49,  54-56; 
Feigley  v.  Sponebeyer,  5  Watts  &  Serg.  566. 

(c)  Dig.  10,  3,  28 ;  Pothier,  Traits  da  Con.  de  Soc.  No.  90. 

(d)  7  Price  Exch.  193. 

(e)  3  Johns.  Ch.  400. 

(/)  The  rale  of  the  common  law  was,  that  in  associations  of  a  pablic  or  general 
natare,  the  Toice  of  the  majority  goyemed,  bnt  in  private  associations  the  majority 
could  not  conclude  the  minority.  Co.  Litt.  161,  b;  Vincr,  tit.  Authority;  Livingston 
V.  Lynch,  4  Johns.  Ch.  573,  597.    See  Story  on  Partn.  §  125. 


^  It  has  been  held,  that  each  partner  may  bind  the  firm  within  the  scope  of  the 
partnership  business,  though  the  otlicr  partner  objects  to  the  transaction.  Wllkins  v. 
Pearce,  5  Denio,  541.  See  S.  C.  2  Comst  469.  The  case  seems  to  have  been  decided 
upon  a  diflera&t  ground  in  the  Court  of  Appeals. 
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a  maiorily  of  the  firm,  acting  in  good  faith,  to  bind  the  minority 
in  tbe  ordinary  transactiolis  of  the  partnership,  and  when  all  have 
been  consulted,  (ff)  ^    It  seems,  also,  to  be  the  better  opinion,  that 
it  is  in  the  power  of  any  one  partner  to  interfere  and  arrest  the 
firm  from  the  obligation  of  an  inchoate  purchase  which  is  deemed 
injurio\i8«  (h)    This  is  the  rule  in  ordinary  cases  by  the  civil  law, 
and  in  E^nce  ;  (t)  and  yet,  if  by  the  terms  of  the  partner- 
ship, the  *  management  of  its  business  be  confided  to  one  of  *  46 
the  partners,  the  exercise  of  his  powers  in  good  faith  will  be 
validy  even  against  the  will,  and  in  opposition  to  the  dissent  of  the 
other  members,  (a) 

A  partner  may  pledge,  as  well  as  sell,  the  partnership  efiects, 
in.  a  case  firee  firom  collusion,  if  done  in  the  usual  mode  of  deal- 
ing, and  in  relation  to  the  trade  in  which  the  partners  are  en- 
gaged, or  when  the  pawnee  had  no  knowledge  that  the  property 
was  partnership  property,  (b)  ^    But  this  principle  does  not  ex- 
tend to  parlrowners  engaged  in  a  particular  purchase;  fbr  they 
are  regarded  as  tenants  in  common,  and  no  member  can  convey 
to  the  pawnee  a  greater  interest  than  he  himself  has  in  the  con- 
cern, (e)    And  if  one  partner  acts  fraudulently  with  strangers 
in  a  matter  within  the  scope  of  the  partnership  authority,  the 
firm  is,  nevertheless,  bound  by  the  contract.^    The  connection 
itself  is  a  declaration  to  the  world  of  the  good  fkith  and  integ- 

{g)  CoDst  V.  Harris,  Tnmer  &  Ross.  617,  525;  Collyer  on  Partn.  105;  Story  on 
Partn.  {  123,  and  notes. 

(A)  Vnilis  V.  Dyson,  1  Starkie,  164 ;  Leayitt  v.  Peck,  S  Conn.  124. 

(t)  Dig.  10,  2,  28 ;  Pothier,  de  Soci^t^,  n.  87  to  n.  91 ;  Story  on  Partn.  §§  124,  427. 

(a)  Pothier,  Traits  da  Con.  de  Soc.  Nos.  71,  90.  This  is  also  the  role  in  Louisiana. 
Code,  art  2838,  2839,  2841. 

(6)  Baba  v.  Ryland,  Gow  N.  P.  132 ;  Tapper  v.  Haythome,  in  chancery,  reported 
in  a  note  to  the  case  in  Gow. 

(c)  Barton  v.  V^Uiams,  5  B.  &  Aid.  395. 

'  ■  '" 

*  Johnston  v.  Dntton,  27  Ala.  245 ;  Western  Stage  Co.  v.  YTalker,  2  Clarke  (la.)  504. 
1  Bat  if  the  sale  by  the  partner  was,  within  the  knowledge  of  the  vendee,  a  firaud 

npon  the  partnenhip,  the  vendee  will  hold  the  partnership  effects  as  a  trustee  for  the 
finn.  Crooghton  v.  Forrest,  17  Mis.  181.  A  sale  by  a  partner  of  his  interest  in  the 
firm  does  not  pass  his  own  debt  to  the  firm.  Van  Scoter  v,  Lefierts,  11  Barb.  (N.  Y.) 
140. 

*  Hawkins  v.  Appleby,  2  Sandf.  (N.  T.)  421 ;  Griswold  v.  Haven,  25  N.  Y.  595 ; 
Bibcock  V,  Stone,  3  McLean,  172 ;  Duncan  9.  Clark,  2  Rich.  587.  But  one  partner 
is  not  liable  for  the  consequences  of  an  Ule^  contract  made  by  another  partner. 
Hntchins  v.  Tomer,  8  Humph.  415. 
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this  point  has  been  clearly  recognized  and  settled  by  nn* 
*  48   merous  decisions  in  our  *  American  courts,  (a)    The  more 

recent  cases  have  very  considerably  relaxed  the  former 
strictness  on  this  subject;  and  while  they  profess  to  retain  the 
rule  itself,  they  qualify  it  exceedingly,  in  order  to  make  it  suit 
the  exigencies  of  commercial  associations.  An  absent  partner 
may  be  bound  by  a  deed  executed  on  behalf  of  the  firm,  by  his 
copartner,  provided  there  be  either  a  previous  parol  authority  or 

a  subsequent  parol  adoption  of  the  act.  {b) 

-  -  i_  .1     -^- 

Steiglitz  V.  Egginton,  1  Holt  N.  P.  141 ;  Bratton  v.  Barton,  1  Chitty,  707 ;  Swan  9. 
Stedman,  4  Metcalf,  54S.* 

(a)  Gerard  v.  Basse,  1  Dallas,  119;   Green  v.  Beals,  2  Coines,  254;   Clement  r. 
3rush,  3  Johns.  Gas.  180 ;  Mackay  v.  Bloodgood,  §  Jolins.  285  ;  Anon.  2  Haj^w.  (N. 
C.)  99;  Mills  v.  Barber,  4  Day,  428;   Garland  v.  Davidson,  3  Mnnf.  189;   Hart  v 
Withers,  1  Fenn.  285 ;  Posey  v,  Bnllitt,  1  Black.  (Ind.)  99 ;  Skinner  v.  Dayton,  19 
Johns.  513;  1  Wendell,  326;  9  Id.  439;  Nunnely  v.  Doherty,  1  Yerger  (Xenn.)  26 ; 
Swan  V.  Stedman,  4  Metcalf,  548. 

(6)  Skinner  V.  Dayton,  19  Johns.  513;  Anderson  v.  Toihpkins,  1  Brock.  C.  C  462; 
Story  on  Partn.  §§  119-122 ;  Cady  v..Shcpherd,  11  Pick.  405,  406 ;  Bond  v.  Aitkin,  6 
Watts.  &  Serg,  165.    In  Jackson  v.  Porter,  20  Martin  (Loois.)  200,  it  was  admitted, 
that  where  a  deed  Y^ea  executed  by  one  partner  in  the  name  of  the  firm,  parol  eyidence 
was  receivable  to  show  the  written  assent  of  the  other  partner.    The  case  of  Gram  r. 
Seton  &  Bunker,  in  the  city  of  New  York,  1  Hall  (N.  Y.)  262,  goes  a  great  d&d 
further,  and  holds  that  one  partner  may  execute,  in  the  name  of  the  firm,  an  instra- 
ment  under  seal,  necessary  in  the  nsual  course  of  business,  which  will  be  binding  upon 
the  firm^  provided  the  partner  had  previous  authority  for  that  purpose;  and  such 
authorttif  need  not  be  under  sealf  nor  in  writing,  nor  specicUly  communicated  Jar  the  tpecifie 
purpose,  but  it  may  be  inferred  fiom  the  partnership  itsdf,  and  fimn  the  subsequent  conduct  of 
the  copartner  implying  an  assent  to  the  act.    In  Tennessee,  the  doctrine,  that  a  subsequent 
ratification  or  a  parol  authority  will  render  valid  the  act  of  one  partner  to  bind  the  other 
by  deed,  is  rejected,  as  being  contrary  to  their  established  decisions.^    Turbeville  v. 
Ryan,  1  Humph.  113.    This  was  adhering  to  the  stem  doctrine  of  the  common  law, 
that  it  required  a  prior  authority,  under  seal,  or  a  subsequent  ratification,  under  seal, 

^  See  Potter  v.  McCoy,  26  Penn.  458 ;  Preeman  v,  Carhart,  17  Geo.  348. 

^  The  principle  of  Gram  v,  Seton  has  been  sustained  in  the  N.  Y.  Court  of  Appeals, 
in  the  case  of  Smith  v.  Kerr,  3  Comst.  144, 150.  But  see  a  dictum  of  Paige  J.,  in 
Worrall  v.  Munn,  1  Seld.  229,  in  which  he  confines  the  cases  in  which  a  parol  au- 
thority or  ratification  is  sufficient,  to  that  class  to  the  validity  of  which  a  seal  is  not 
requisite.  See,  also,  Purviance  v.  Sutherland,  2  Ohio  (N.  S.)  478.  In  Drumright  v. 
Philpot,  16  Geo.  424,  and  McDonald  v.  Eggleston,  26  Vermont,  154,  the  doctrine  of 
Gram  v.  Seton  is  adopted.  In  Jackson  v.  Stanford,  19  Gteo.  14,  it  was  held  that  a 
deed  by  all  the  firm  of  land  owned  by  the  firm,  but  which  deed  is  executed  by  only 
one  partner,  is  efiectual  to  convey  that  partner's  undivided  interest.  And  in  Ely  p. 
Hair,  16  B.  Mon.  (Ky.)  280,  it  was  held  that  a  deed  of  trust  executed  by  one  copartner, 
with  the  knowledge  and  assent  of  the  other,  is  valid  without  a  subsequent  ratification. 
See  Robinson  t7.  Gregory,  29  Barb.  (N.  Y.)  560. 
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One  partner  may,  by  deed,  exeoute  the  ordinary  release  of  a 
debt  b^onging  to  the  copartnership,  and  thereby  bar  the  firm  of 
a  right  ipvliich  it  possessed  jointly.    This  is  within  the  general 
control  of  the  partoership  funds,  and  within  the  right  which  each 
portaer  possesses,  to  coUect  debts  and  receive  payment,  and  to 
gWe  a  discharge.    The  rule  of  law  and  equity  is  the  same ;  and 
it  must  be  a  case  of  collusion  for  fraudulent  purposes,  between 
the  partner  and  the  debtor,  tiiat  will  destroy  the  effect  of 
the   release.  ((?)     A  release  by  one   partner,  to  a  *part-   *49 
nership  debtor,  after  the  dissolution  of  the  partnership,  has 
been  held  to  be  a  bar  of  any  action  at  law  against  the  debtor,  (a) 
So  also  in  bankruptcy,  one  partner  may  execute  a  deed,  and  do 
any  other  act  requisite  in  proceedings  in  bankruptcy,  and  thereby 
bind  the  partnership.    Tliis  is  another  exception  to  the  general 
rule,  that  one  partner  cannot  bind  the  company  by  deed,  {b)    Nor 
can  one  partner  bind  the  firm  by  a  submission  to  arbitration,  even 
of  matters  arising  out  of  the  business  of  the  firm.    The  principle 
is,  that  there  is  no  implied  authority,  except  so  far  as  it  is  neces- 
sary to  carry  on  the  business  of  the  firm,  (e)    It  would  also  go  to 
deprive  the  other  parties  of  their  legal  rights  and  remedies  in  the 
ordinary  course  of  justice,  {d) 

to  make  a  sealed  instrament,  executed  by  one  partner  only,  binding  on  the  firm,  and 
which  doctrino  has  become  essentially  relaxed  in  the  commercial  states, 
(c)  Tooker's  case,  2  Co.  6S ;  Ruddock's  case,  6  Co.  25 ;  Lord  Kenyou,  in  Peny  v. 
Jaekflon,  4  Term  Bep.  519 ;  Stead  v.  Salt,  3  Bing.  101 ;  Hawkshaw  v.  Parkins,  3 
Swanst.  539;  Pierson  v.  Hooker,  3  Johns.  6S;  Bruen  v.  Marqnand,  17  Johns.  58; 
Salmon  v.  Davis,  4  Binney,  375 ;  Halsey  v.  Whitney,  4  Mason,  206,  232 ;  Smith  v. 
Stone,  4  Gill  &  Johns.  310. 

(o)  Salmon  v.  Davis,  4  Binney,  375 ;  Huntington  v.  Potter,  32  Barb.  (N.  Y.)  300. 

(6)  Ex  parte  Hodgkinson,  19  Vesey,  291. 

(c)  Stead  v.  Salt,  3  Bing.  101 ;  Karthaus  v.  Ferrer,  1  Peters  U.  S.  222 ;  Buchanan  v. 
Curry,  19  Johns.  137 ;  Lumsden  v.  Gordon,  cited  in  1  Stair's  Institutions  of  the  Law 
of  Scotland,  p.  141,  edit,  by  More,  1832.  Contra,  Taylor  <;.  Coryell,  12  Serg.  &  Rawle, 
243 ;  Southard  r.  Steele,  3  Monroe,  433. 

(d)  Story  on  Fartn.  §  114.  By  the  dvil  and  the  French  law,  one  partner  cannot 
compromise  a  suit,  or  submit  a  controversy  to  arbitration,  without  the  consent  of  his 
associates.  Dig.  3,  3,  60 ;  Pothier,  de  Soci^te,  n.  68.  Nor  can  one  partner  retain  an 
attorney,  with  power  to  appear  and  act  for  the  firm  in  an  action  against  it,  for  this 
would  be  beyond  the  ordinary  duties  of  the  relationship,  and  would  expose  the  inno- 
cent partner  to  judgment  and  execution  without  his  knowledge  or  consent.  Hambidge 
V.  De  la  Croude,  3  Mann.,  Gr.  &  Scott,  742.^ 

^  Where  there  are  three  partners  for  an  indefinite  time,  two  cannot  bind  the  third  by 
sn  agreement  to  dissolve,  and  that  one  of  the  two  shall  be  repaid  his  advances.  Qan- 
WToort  V.  Kennedy,  30  Barb.  (N.  T.)  279. 
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(7).  Wyafar  by  admismm  of  debt 

The  acknol^ledgment  of  an  antecedent  debt  by  a  single 
during  the  continuance  of  the  partnerdiip,  will  bind  tho 
equally  with  the  creation  of  the  debt  in  the  first  instance ;  and  it 
will  take  the  case  out  of  the  statute  of  limitations,  if  it  be  a  clear 
and  unqualified  acknowledgment  of  the  debt.(e)    Whether  any 
such  acknowledgment,  or  promise  to  pay,  if  made  by  one  partner 
after  the  dissolution  of  tiie  partnership,  will  bind  a  firm,  or  take 
a  case  out  of  the  statute  as  to  the  other  partners,  has  been  for 
some  time  an  unsettled  and  quite  a  rexed  question,  in  tiie  hooks. 
In  WJiitcomb  y.  WhiUng^  (/)  it  was  held,  that  the  admission  of 
one  joint  maker  of  a  note  took  the  case  out  of  the  statute  as  to 
the  other  maker,  and  that  decision  has  been  followed  in  diis 
country.  (^)    The  doctrine  of  that  case  has  even  been  extended 
to  acknowledgment  by  a  partner  after  this  dissolution  of  the 
partnership,  in  relation  to  antecedent  transactions,  on  the 
*50    *  ground  that,  as  to  them,  the  partnership   still  oontinr 
ued.  {a)    But  there  hate  been  qualifications  annexed  to 
the  general  principle ;  for  after  the  dissolution  of  a  partnership^ 
the  power  of  the  members  to  bind  the  firm  ceases,  and  an  ac- 
knowledgment of  a  debt  will  not,  of  itself,  be  sufiicient,  inasmuch 
as  that  would,  in  eflfect,  be  keeping  the  firm  in  life  and  activity.  (() 
To  give  that  acknowledgment  any  force,  the  existence  of  the  orig- 
inal partnership  debt  must  be  proved,  or  admitted  aliunde ;  and 
then  the  confession  of  a  partner,  after  the  dissolution,  is  admis- 

(e)  Fittam  v.  Foster,  1  Barn.  &  Cress.  24S;  Burleigh  v.  StoU,  S  Id.  S6 ;  CoUjer  on 
Fartn.  2S6  -290.  The  same  principle  applies  as  to  the  admission  or  misrepresentation 
of  facts  by  one  partner  relative  to  a  partnership  transaction.  CoUyer  on  Fartn.  290; 
Story  on  Fartn.  §  107. 

(/)  Doug.  652. 

{g)  Bound  v.  Lathrop,  4  Conn.  336 ;  Hunt  v.  Bridgham,  2  Fick.  581 ;  Ward  r. 
Hovel],  5  Harr.  &  Johns.  60;  Walton  v.  Robinson,  5  Iredell  (K.  C.)  Law,  341.  By 
Mass.  R.  S.  c.  120,  sec.  14,  one  joint  promisor  is  not  affected  by  the  admission  of  the 
other. 

(a)  Wood  V.  Braddick,  I  Taunt  104 ;  Lacy  v.  Ml^eile,  4  Dowl.  &  Ryl.  7 ;  Cady  r. 
Shepherd,  11  Fick.  408 ;  Austin  v.  Bostwick,  9  Conn.  496 ;.  Hendricks  v,  Campbell, 
1  Bailey  (S.  C.)  522;  Simpson  v.  Geddes,  2  Bay,  533 ;  Fisher  v.  Tucker,  1  M'Cord 
Ch.  190 ;  Fellows  v.  Guimarin,  Dudley  (Geo.)  100 ;  Brewster  v.  Hardeman,  Ibid.  140; 
Greenleaf  V.  Quincy,  3  Fairfield,  11. 

(6)  Hackley  v.  Fatrick,  3  Johns.  536 ;  Walden  v.  Sherburne,  15  Id.  409 ;  Baker  v. 
Stackpole,  9  Cowen,  420;  Shelton  v.  Cocke,  3  Munf.  191 ;  Chardon  r.  Colder,  2  Const 
(S.  C.)  685 ;  Fisher  v.  Tucker,  1  M'Cord  Ch.  177, 179 ;  Walker  »,  Dubetry,  1  A.  K. 
Marsh.  189 ;  Lachomette  v.  Thomas,  5  Rob.  (Louis.)  172. 
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sible,  as  to  demands  not  barred  by  the  statute  of  limitations,  {o) 
Of  lAte,  however,  the  decision  in  Whiteomb  v.  WMting  has  been 
voary  much  questioned  in  England ;  and  it  seems  now  to  be  con- 
sidered as  an  unsound  authority  by  the  court  which  originally 
pronouneed  it.  (d)    And  we  haye  high  authority  in  this  country 
for   tbe  conclusion,  that  the  acknowledgment  by  a  partner,  after 
the  dissolution  of  the  partnership,  of  a  debt  barred  by  the  statute 
of  limitations,  Will  be  of  no  avail  against  the  statute,  so  as  to  take 
the  debt  out  of  it  as  to  tbe  other  partner,  on  the  ground  that  the 
poorer  to  create  a  new  right  against  the  partnership  does  not  exist 
in  any  partner  after  the  dissolution  of  it ;  ^  and  the  acknowledg- 
Oftent  of  a  debt,  barred  by  the  statute  of  limitations,  is  not  the 
tnere  continuation  of  the  original  promise,  but  a  new  contract, 
S|iriiigii^  out  of  and  supported  by  the  original  consideration. 
This  is  the  doctrine,  not  only  in  New  York,  Indiana,  Pennsylva- 
nia, Tennessee,  Georgia,  and  Louisiana,  but  in  the  Supreme 
Court  of  the  United  *  States ;  (a)  and  the  law  in  England    *  51 
and  in  this  country  seems  equally  to  be  tending  to  tliis 

(c)  Sfliith  r.  Ludlows,  6  JohiiB.  267 ;  Johnson  o.  Beardslee,  15  Id.  3 ;  Cadj  v.  Shop- 
herd,  11  Pick.400;Bri8ban  V.Boyd,  4  Paige,  17;  Greenleaf  v.  Qoincy,  3  Fairfield,  11; 
Sage  V.  Ensign,  2  Allen,  245. 

(d)  Brandram  v.  Wharton,  1  B.  &  Aid.  463 ;  Atkins  t.  Tredgold,  2  Bam.  ft  Cress. 
99.  But  in  Perham  v.  B&ynall,  9  Moore  C.  B.  566,  the  anthority  of  the  ease  of  Whit- 
oomb  r.  Whiting  is  reinstated ;  and  it  was  held  to  contain  sonnd  doctrine,  to  the  extent 
that  an  acknowledgment  within  the  six  jrears,  by  one  of  two  makers  of  a  joint  and 
sereral  note,  rerircs  the  debt  against  both,  though  the  other  had  signed  the  note  as  a 
sarety.  Pease  v.  Hirst,  10  Bam.  &  Cress.  122 ;  Piitchaid  v.  Draper,  1  Buss.  &  Myl. 
191,  8.  P. 

(a)  Bell  V.  Morrison,  1  Peters  U.  S.  351 ;  Lery  v.  Cadet,  17  Seig.  &  Bawle,  126 ; 
Bearight  v.  Craighead,  1  Penn.  135 ;  Taades  v.  Lefavour,  2  Blackf.  (Ind.)  371 ;  Hop- 
kins V.  Banks,  7  Cowen,  650 ;  Baker  v,  Stackpoole,  9  Id.  420 ;  Brewster  v.  Hardeman, 
I>ndley,  138 ;  Lambeth  v.  Vawter,  6  Rob.  (Louis.)  128 ;  2  Humph.  166,  529 ;  Bispham 
V.  Patterson,  2  McLean.  87.  In  this  last  case,  Mr.  Justice  McLean  considers  the  Eng- 
lish rule,  that  the  admission  of  one  partner,  made  after  the  dissolution  of  the  partner- 
ship, and  even  of  a  payment  made  to  him  after  the  dissokition,  is  good  eyidence  to 
bind  the  other  partners,  to  be  well  settled  and  upon  sound  principles ;  but  he  yields 
his  better  judgment  to  the  contrary  doctrine,  settled  by  Che  weight  of  American 
authority. 

^  Such  is  the  settled  law  of  Kew  York.  Van  Keuren  v,  Parmelee,  2  Comst.  528 ; 
Shoemaker  o.  Benedict,  1  Keman,  176.  But  see  Reid  v.  McNaughton,  15  Barb.  (N. 
T.)  168.  If  the  creditors  hare  no  notice  of  the  dissolution,  a  partial  payment  by  one 
partner  will  take  the  case  out  of  the  statute.  Tappan  v,  Kimball,  10  Foster,  136.  The 
doctrine  of  the  text  is  law  in  Missouri.  Pope  v,  Risley,  23  Missou.  (2  Jones,)  185 ;  and 
in  Michigan,  Pennoyer  v.  David,  8  Mich.  407. 
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conclusion.  (()  But  there  is  a  distinction  between  an  acknowl- 
edgment which  goes  to  create  a  new  contract,  and  the  declara- 
tions of  a  partner,  made  after  the  dissolution  of  the  partnership, 
concerning  facts  which  transpired  previous  to  that  event  ;  asid 
declarations  of  that  character  are  held  to  be  admissible,  (c) 

If,  however,  in  the  terms  of  dissolution  of  a  partnership,  one 
partner  be  authorized  to  use  the  name  of  the  firm  in  the  prosecu- 
tion of  suits,  he  may  bind  all  by  a  note  for  himself  and  his  part- 
ners, in  a  matter  concerning  judicial  proceedings,  {d) 

(8.)  Dealing  an  sqparate  accoimt. 

The  business  and  contracts  of  a  partner,  distinct  from  and  inde- 
pendent of  the  business  of  the  partnership,  are  on  his  own  account; 
and  yet  it  is  said  that  one  partner  cannot  be  permitted  to  deal  on 
his  own  private  account  in  any  matter  which  is  obviously  at  vari- 
ance with  the  business  of  the  partnership,  and  that  the  company 
would  be  entitled  to  claim  the  benefit  of  every  such  contract,  (e)  ^ 
The  object  of  this  rule  is  to  withdraw  from  each  partner  the  temp- 
tation to  bestow  more  attention,  and  exercise  a  sharper  sagacity, 
in  respect  to  his  own  purchases  and  sales,  than  to  the  con- 
cerns of  the  partnership  *  in  the  same  line  of  business.    The    *  62 

{b)  This  is  oontmy  to  a  docision  in  North  Carolina,  in  ATIntire  v.  Olirer,  2  Hawks, 
209,  and  recognized  in  V^illis  v.  HiU,  2  Dev.  &  Bat.  234,  and  in  Walton  v,  Robinson, 

5  Iredell  Law  (N.  C.)  341 ;  bnt  it  may  now  be  considered  as  the  better  and  more 
authoritatiye,  and  perhaps  the  settled  doctrine.  Bj  the  English  statute  of  9th  May, 
1888,  entitled  "  An  Act  rendering  a  written  memorandmn  necessary  to  the  validitjr  of 
certain  promises  and  engagements/'  it  is  declaredi  in  reference  to  acknowledgments 
and  promises  offered  in  evidence  to  take  coses  out  of  the  statute  of  limitations,  that 
joint  contractors,  or  executors,  or  administrators  of  any  contractor,  shall  not  be 
chargeable  in  respect  of  any  written  acknowledgment  of  his  co-contractor,  &c.,  though 
such  co-contractor,  his  executors,  &c.,  may  be  rendered  liable  by  virtue  of  such  new 
acknowledgment  or  promise.  The  like  law  in  Mass.  R.  S.  c.  120,  sec.  14 ;  Gay  t* 
Bowen,  8  Metcalf,  100 ;  Cady  v.  Shepherd,  11  Pick.  400. 

(c)  Parker  v.  Merrill,  6  Greenl.  41 ;  Mann  v.  Locke,  UN.  Hamp.  246. 

(d)  Burton  v.  Issit,  5  B.  &  Aid.  267» 

(e)  Pothier,  Traits  du  Con.  de  Soc  No.  59 ;  Glassington  v.  Thwaites,  1  Sim.  ft 
Stu.  133 ;  Featherstonhaugh  v.  Fenwick,  17  Yesey,  298 ;  Burton  v,  Wookey,  Madd. 

6  Geld.  367 ;  Russell  v.  Austwick,  1  Sim.  52 ;  Fawcett  v,  Whitehouse,  1  Russ.  & 
My.  132, 148.  In  the  case  from  Yesey,  one  partner  had  secretly,  for  his  own  benefit, 
obtained  a  renewal  of  the  release  of  the  premises  where  the  joint  trade  was  carried  on, 
and  the  lease  was  held  to  be  a  trust  for  the  benefit  of  the  copartnership.  See  tnfna, 
vol.  iv.  371. 

^  Anderson  v.  Lemon,  4  Seld.  236 ;  Rothwell  v.  Dervees,  2  Black,  613. 
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rule    is    evidently  founded  in  sound  policy ;  and  the  same  rule 
is  applied  to  the  case  of  a  master  of  a  vessel,  charged  with  a  car- 
go for  a  foreign  market,  and  in  which  he  has  a  joint  concern,  (a) 
But  a  person  may  become  a  partner  with  one  individual  of  a  part- 
nership, without  being  concerned  in  that  partnership ;  for  though 
A..  &  S.  are  mercantile  partners,  A.  may  form  a  separate  partner- 
ship -with  C,  and  the  latter  would  have  no  right  to  a  share  in  the 
profits,  nor  would  he  be  bound  for  the  engagements  of  the  house 
of  A.  &  B.,  because  his  partnership  would  only  extend  to  the  house 
of  A.   &  C.  (6)^    But  such  involved  partnerships  require  to  be 
watched  with  a  jealous  observation,  and  especially  if  they  relate 
to  the  business  of  the  same  kind,  inasmuch  as  the  attention  of  the 
person  belonging  to  both  firms  might  be  distracted  in  the  conflicts 
of  interest,  and  his  vi^ance  and  duty  in  respect  to  one  or  the 
other  of  the  concerns  become  much  relaxed.    Partners  are  bound 
to  conduct  themselves  with  good  faith,  and  to  apply  themselves 
with  diligence  in  the  business  of  the  concern,  and  not  to  divert  the 
funds  to  any  purpose  foreign  to  the  trust,  (e) 

(a)  Boiilay  Paty,  Conn  de  Droit  Com.  torn.  ii.  94. 

(6)  Ex  parte  Barrow,  2  Bose  Cases  in  Bankr.  252 ;  Qlassington  v.  Thwaites,  1  Sim. 
4  Sto.  124,  133.  Xiord  Eldon  there  refers  to  the  case  of  Sir  Charles  Raymond,  as  con- 
taining the  doctrine.  It  was  also  the  doctrine  of  the  civil  law,  and  is  the  law  of  those 
coontries  which  IbUow  the  civil  law.  Socii  md  aodv^t  ^"^v  toci'uf  non  est,  Dig.  17,  2, 
90;  Pothier,  Trait^  dn  Con.  de  Soc.  No.  91 ;  Ersk.  Inst  vol.  ii.  6,  3,  sec.  22 ;  BeU's 
Com.  vol.  ii.  654 ;  Civil  Code  of  Louisiana,  art.  2842.  There  can  be  no  doubt,  said 
Lord  Ch.  J.  Ejnre,  1  Bos.  &  Pull.  546,  that,  as  between  themselves,  a  partnership  may 
have  transactions  with  an  individual  partner,  or  with  two  or  more  of  the  partners, 
having  their  separate  estate  engaged  in  some  joint  concern,  in  which  the  general  part- 
nership is  not  interested ;  and  that  they  may  convert  the  Joint  property  of  the  general 
partnership  into  the  separate  property  of  an  individual  partner,  or  into  the  joint  prop- 
erty of  two  or  more  partners,  or  e  conveno.  See,  also,  Gow  on  Partn.  p.  75 ;  Collycr 
on  Partn.  pp.  175-178;  Story  on  Partn.  {  219. 

(c)  Stoughton  V.  Lynch,  1  Johns.  Ch.  470 ;  Long  v.  Majestre,  Ibid.  305 ;  Fawcett  v, 
Whitehouse,  1  Rnss.  &  My.  132 ;  CoUyer  on  Partn.  96.  If  the  partnership  sufiers  loss 
from  the  gross  negligence,  nnskiifnlness,  fraud,  or  wanton  misconduct  of  a  partner,  in 
the  course  of  their  business,  or  fh>m  a  known  deviation  from  the  partnership  articles, 
he  is  ordinarily  responsible  over  to  the  other  partners  for  all  losses  and  damages  sus- 
tained thereby.  Bladdeford  v,  Austwick,  I  Sim.  89;  Pothier,  de  Sod^t^,  n.  133; 
Story  on  Partn.  {§  169-173.* 

^  As  to  sub-partnerships  and  the  liability  of  sub-partners  for  the  debts  of  the  firm,  see 
CoUyer  on  Partn.  (5th  Am.  ed.)  §  194  and  note;  Fairholm  v,  2£ajoribanks,^  Ross 
Com.  Law,  697 ;  I  Lindley  Partn.  (Eng.  ed.)  53 ;  Bray  v.  Promont,  6  Madd.  5 ;  E|^lock 
p.  Greg,  4  Russ.  285 ;  Ex  parte  Dodgson,  Mont.  &  M'Ar.  445 ;  Poth.  Partn.  c.  &;  {  11, 
No.  91 ;  Fitch  v.  Harrington,  13  Gray,  468. 

*  Teny  t;.  Carter,  25  Miss.  168. 
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in.   Of  the  dissolution  of  partnerMhip. 

If  a  partaership  be  formed  for  a  single  purpose  or  transaction,  it 
ceases  as  soon  as  the  business  is  completed ;  and  nothing  can  be 
more  natural  and  reasonable  than  the  rule  of  the  civil  lair,  that 
the  partnership  in  any  business  should  cease  when  there  was 
*  58    an  end  put  to  the  business  itself,  (d)    If  the  *  partnership  be 
for  a  definite  period,  it  terminates  of  course  when  the  period 
arrives.    But  in  that  case,  and  in  the  case  in  which  the  period  of 
its  duration  is  not  fixed,  it  may  terminate  from  various  causes, 
which  I  shall  now  endeavor  to  explain,  as  well  as  trace  the  conse- 
quences of  the  dissolution. 

A  partnership  may  be  dissolved  by  the  voluntary  act  of  the  par- 
ties, or  of  one  of  them,  and  by  the  deadi,  insanity,  or  bankruptcy 
of  either,  and  by  judicial  decree,  or  by  such  a  change  in  the  condi- 
tion of  one  of  the  parties  as  disables  him  to  perform  his  part  of  the 
duty.  It  may  also  be  dissolved  by  operation  of  law,  by  reason  of 
war  between  the  governments  to  which  the  partners  respectively 
belong,  so  as  to  render  the  business  carried  on  by  the  association 
impracticable  and  unlawful,  (a) 

(1.)  Dissolution^  hy  the  voluntary  act  of  either  partner. 
It  is  an  established  principle  in  the  law  of  partnership,  that  if 
it  foe  without  any  definite  period,  any  partner  may  withdraw  at 
a  moment's  notice,  when  he  pleases,  and  dissolve  the  partner- 
ship. (J)  The  civil  law  contains  the  same  rule  on  the  subject.  (<?)* 
The  existence  of  engagements  with  third  persons  does  not  prevent 
the  dissolution  by  the  act  of  the  parties,  or  either  of  them,  though 
those  engagements  will  not  be  affected,  and  the  partnership  will 
still  continue  as  to  all  antecedent  concerns,  until  they  are  duly 
adjusted  and  settled,  (c?)     A  reasonable  notice  of  the  dissolu- 

{d)  Inst.  8,  26,  6.  Extincto  subjealo,  toilitwr  adjwutvtm,  Potliier,  Traits  du  Con.  de 
6oc.  Nos.  140-143,  illnstrates  this  rule  in  his  usual  manner,  by  a  number  of  plain  and 
familiar  examples.    16  Johns.  491,  8.  P. 

(a)  Inst.  S,  26,  sec.  7,  8 ;  Vinnius,  h.  t  3,  26,  4 ;  Hub.  in  Inst.  lib.  3,  tit  26,  sec.  6  ; 
Pothier,  Traits  du  Con.  de  Soc.  Nos.  147, 14S ;  11  Vesejr*  6;  1  Swanst.  4S0,  SOS ;  16 
Johns.  491. 

(6)  Peacock  v.  Peacock,  16  Vese7,49 ;  Featherstonhaugh  v.  Penwick,  17  Vesey,  298 ; 
l4>rd  Eldon,  in  1  Swanst  SOS. 

(c)  Inst  8,  26,  4 ;  Code,  4,  37,  b, 

{d)  Potfaier,  Traits  da  Con.  de  Soc.  No.  150,  says,  that  the  dissolution  by  the  act  of 
a  par^  ought  to  be  done  in  good  fiiith,  and  seasonably,  —  dtbet  eue  facta  bona  fidt  et 
tempettive.    He  states  the  case  of  an  advantageons  baigain  for  the  partners  being  in. 
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• 

ti<n^  might  be  very  *  advAntageotis  to  the  company,  but  it  is    *  54 
not  requisite ;  and  a  partner  may,  if  he  please,  in  a  case  firee 
firom  ftand,  choose  a  very  unseasonable  moment  for  the  exercise 
oC  Ilia  right.    A  sense  of  common  interest  is  deemed  a  sufficient 
security  against  the  abuse  of  the  discretion,  (a)    Though  the  part- 
neTship  be  constituted  by  deed,  a  notice  in  the  gazette  by  one  part- 
ner is  evidence  of  a  dissolution  of  the  partnership  as  ugainst  the 
party  to  the  notice,  even  if  the  partnership  articles  require  a  disso- 
lation  by  deed,  {b) 

Sut  if  the  partners  have  formed  a  partnership  by  articles  for  a 
definite  period,  in  that  ease,  it  is  said,  tbyat  it  cannot  be  dissolved 
iHthout  mutual  consent  before  the  period  arrives,  (e)    This  is  the 
assumed  principle  of  law  by  Lord  Mdon,  in  Peaeoek  v.  Peacoekj  (d) 
and  in  Oraw^hay  v.  Mcnde,  (e)  and  by  Judge  Washington,  in  Pear- 
pont  V.  Oraham ;  (/)  and  yet,  in  Marqacmd  v.  New   York  Man* 
Chfnpamfj  {g)  it  was  held  that  the  voluntary  assignment  by  one 
partner  of  all  his  interest  in  the  concern  dissolyed  the  partner- 
ship, though  it  was  stipulated  in  the  articles  that  the  partnership 
was  to  continue  until  two  of  the  partners  should  demand  a  disso- 
lution, and  the  other  partners  wished  the  business  to  be  continued, 
notwithstanding  the  assignment.     And  in  Skinner  v.  Dayton^  (h) 
it  was  held,  by  one  of  the  judges,  (i)  that  there  was  no  such  thing 
as  an  indissoluble  partnership.    It  was  revocable  in  its  own 
nature,  and  each  party  might,  by  giving  *  due  notice,  dis-   *  56 
solve  the  partnership  as  to  all  future  capacity  of  the  firm  to 
bind  him  by  contract ;  and  he  had  the  same  legal  power,  even 
though  the  parties  had  covenanted  with  each  other  that  the  part- 

oontemplft^n,  and  one  of  them,  with  a  Tiew  to  appropriate  the  bargaiii  to  himself, 
saddenly  diasolves  the  partnenhip.  A  dlBsolntion  at  such  a  moment,  he  jiutljr  oon- 
dndes,  would  be  imarailing.  This  general  role  was  also  the  doctrine  of  the  ciyil  law. 
Inst.  3,  tit.  86 ;  Dig.  17,  2,  65,  4 ;  Domat,  b.  1,  tit.  8,  sec.  5 ;  Code  Ciyil  of  France,  art 
1869, 1870, 1871 ;  Code  of  Looisiana,  art.  2855  to  2859;  8  Bell's  Com.  532, 533;  United 
States  V.  Jbthb,  Dareis,  274. 

(a)  17  Vesej,  306,  309. 

(6)  Doe  dem.  Waithman  v.  Mfles,  1  Starkie  N.  P.  181 ;  CoUjer  on  Fartn.  154; 
Stoiy  on  Partn.  {  271. 

(c)  Gow  on  Fartn.  303,  306,  edit.  Fhil.  1825. 

Id)  16  Yesej,  56. 

(€)  1  Swanst  495. 

(/)  4  Wash.  C.  C.  234. 

(g)  n  Johns.  525 ;  1  Wharton,  381,  388,  S.  F. 

(A)  19  Johns.  538. 

(i)  Mr.  Justice  Piatt 

VOL.  III.  6 
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nership  should  oontinue  for  such  a  period  of  tune.  The  only  con- 
sequence of  such  a  revocation  of  the  partnership  power  in  the 
intermediate  time  would  be,  that  the  partner  would  subject  him- 
self to  a  claim  of  damages  for  a  breach  of  the  coYenant.  (a)  ^ 
Such  a  power  would  seem  to  be  implied  in  the  capacity  of  a  part- 
ner to  interfere  and  dissent  from  a  purchase  or  contract  about  to 
be  made  by  his  associates ;  and  the  commentators  oh  the  lastitates 
lay  down  the  principle  as  drawn  from  the  civil  law,  that  each  part- 
ner has  a  power  to  dissolve  the  connection  at  any  time,  notwith- 
standing any  convention  to  the  contrary,  and  that  the  power 
results  from  the  nature  of  the  association.  They  hold  every  such 
convention  null,  and  that  it  is  for  the  public  interest  tliat  no  part- 
ner should  be  obliged  to  continue  in  such  a  partnership  against 
his  will,  inasmuch  as  the  community  of  goods  in  such  a  case  en- 
genders discord  and  litigation.  (() 

The  marriage  of  a  feme  sole  partner  would  likewise  operate  as  a 
dissolution  of  the  partnership ;  because  her  capacity  to  act  ceases, 
and  she  becomes  subject  to  the  control  of  her  husband ;  and  it  is 
not  in  the  power  of  any  one  partner  to  introduce,  by  his  own  act, 
the  agency  of  a  new  partner  into  the  firm,  (c) 

(2.)  By  the  death  of  a  partner. 

The  death  of  either  party  is,  ipso  factOj  from  the  time  of  the 
death,  a  dissolution  of  the  partnership,  however  numerous  the  as- 
sociation may  be.^    The  personal  qualities  of  each  partner  enter 


(a)  In  Bishop  v,  Breckles,  1  Hoff.  Ch.  534,  it  was  considered  to  be  rather  donbtftil 
whether  either  party  might  dissolrc  the  partnership  at  pleasure,  upon  due  notice,  and 
yet  the  rule  of  the  civil  law  was  deemed  the  most  reasonable.  But  Mr.  Justice  Story, 
in  his  Commentaries  on  Partnership,  §  275,  considers  it  quite  unreasonable  to  allow  a 
partner  to  dissolve  the  partnership  sua  tponte  from  mere  caprice,  and  to  the  great  injury 
of  the  concern,  and  that  it  ought  not  to  be  done,  except  under  reasonable  circum- 
stances.   See  injra,  p.  61. 

(6)  Adeo  autem  visum  est  ex  natvra  esse  sodetatis  tmius  cUssensu  totam  dtssolvt,  vt  quamvis 
ab  initio  conveneritf  ut  societas  perpetuo  duraret,  aut  ne  liceret  ab  ea  resilire  invitis  cateris  ; 
tamen  tale  pactuMf  tanquam  Jactum  contra  naturam  sodetatis,  cujus  in  cetemum  nulla  coitio 
est,  contemnere  licet.  Vinnius,  in  Inst.  3,  26,  4,  pi.  1 ;  Ferriere,  Ibid.  tom.  v.  156 ;  Dig. 
17,  2, 14;  Domat,  b.  1,  tit.  8,  sec.  5,  and  art.  1  to  8,  by  Strahan. 

(c)  Nerot  v.  Bumand,  4  Buss.  260. 


^  Beaver  v.  Lewis,  14  Ark.  138. 

'  The  death  of  a  special  partner  dissolves  the  partnership.    Ames  v.  Downing,  1 
Bradf.  (N.  T.)  321. 
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into  the  consideration  *  of  the  contract,  and  the  survivors  *  56 
oaght  not  to  be  held  bound  without  a  new  assent,  when, 
pertiaps,  the  abilities  and  skill,  or  character  and  credit  of  the  de- 
ceased partner,  were  the  inducements  to  the  formation  of  the  con- 
nection, (a)  Pothier  says,  that  the  representatives  of  the  deceased 
partner  are  bound  by  new  contracts  made  in  the  name  of  the  part- 
nership by  the  survivor,  until  notice  be  given  of  the  death,  or  it  be 
presumed  to  have  been  received,  (h)  But  Lord  Eldon  was  of  opin- 
ion that  the  death  of  the  partner  did,  of  itself,  work  the  dissolu- 
tion ;  and  he  was  not  prepared  to  say,  notwithstanding  all  he  had 
read  on  the  subject,  that  a  deceased  partner's  estate  became  liable 
to  the  debts  of  the  continuing  partners,  for  want  of  notice  of  such 
dissolution,  (e)  In  the  Roman  law,  and  in  the  commentaries  of 
the  civilians,  every  subject  connected  with  the  doctrine  of  partner- 
ship is  considered  with  admirable  sagacity  and  precision  ;  but,  in 
this  instance,  the  rule  was  carried  so  far,  that  even  a  stipulation 
that,  in  the  case  of  the  death  of  either  partner,  the  heir  of  the 
deceased  should  be  admitted  into  the  partnership,  was  declared 
void.  ((2)  The  provision  in  the  Roman  law  was  followed  by  Argou, 
in  his  Institutes  of  the  old  French  law.  (e)  Pothier  was  of  opin- 
ion, however,  that  the  civil  law  aboxmded  in  too  much  refinement 
on  this  point ;  and  that  if  there  be  a  provision  in  the  original  arti- 
cles of  partnership  for  the  continuance  of  the  rights  of  partnership 
in  the  representatives  of  ilie  deceased,  it  would  be  valid.  (/)  His 
opinion  has  been  followed  in  the  Code  Napoleon ;  (g)  and  in  the 
English  law,  such  a  provision  in  the  articles  of  partnership 
for  *  the  benefit  of  the  representatives  of  a  deceased  partner,    *  67 


(a)  Pothier,  Traits  da  Con.  de  Soc.  No.  146 ;  Inst.  3,  26,  5 ;  Vinnins,  h.  t.  Pearce 
V.  Ghamberiain,  2  Yesej,  Sen.  S3 ;  Lord  Eldon,  Ynlliamj  v.  Noble,  3  Meriy.  614 ; 
Cnwshay  r.  Maule,  1  Swanst  509,  and  note,  Ibid. 

(6)  Pothier,  Traits  dn  Con.  de  Soc.  No8.  156, 157.  The  Roman  law  also  required 
notice  to  the  sanriving  partners  of  the  death  of  any  partner,  before  that  event  dis- 
lolTed  the  partnership.    Dig.  17,  2,  65, 10. 

(e)  Crawshay  v.  Collins,  15  Vesey,  228  ;  Kinder  v.  Taylor,  cited  in  Gow  on  Part- 
nenhip,  250 ;  Yollianiy  v.  Noble,  3  Meriy.  614.  The  laws  of  Louisiana  do  not  recog- 
nise any  authority  in  a  suryiving  partner,  and  he  cannot  administer  the  eilects  of 
the  partnership  until  duly  appointed  administrator.  Notrebe  v,  McEinney,  6  Bob. 
(Louis.)  13. 

{d)  Dig.  17,  2,  35,  52,  59. 

(€)  Inst  au  Droit  Fhm^ois,  1,  8,  c.  23. 

if)  Pothier,  ii&.  sup.  No.  145. 

is)  Art  1868. 
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is  not  questioned.;  and  it  wias  expvesAj  sn&taiiied  bj  Lord  Tal- 
bot, (a) 

A  oommunitj  of  interest  still  exists  between  the  surviyor  and 
the  representatiTes  of  the  deceased  partner ;  and  those  representar 
tives  haye  a  right  to  insist  on  the  ap{dication  of  the  joint  property 
to  the  payment  of  the  joint  debts,  and  a  due  distribution  of  ttyd 
surplus.^  So  long  as  those  objects  remain  to  be  accomplished,  the 
partnership  may  be  considered  as  having  ft  limited  continuance. 
If  the  surviyor  does  not  account  in  a  reasonable  time,  a  court  -of 
chancery  will  grant  an  injunction  to  restrain  him  firom  acting, 
and  appomt  a  receiver,  and  direct  the  accounts  to  be  taken,  (b)^ 

(a)  Wrexham  v.  Hvddleston,  1  Swanst  614»  note ;  Omwnhaj  v,  liaole,  1  QmasL 
521 ;  CoUjer  on  Partn.  5,  6.  See,  also,  Fearoe  v*  Chamberlain,  2  Yesey  sen.  33 ; 
Balmain  v.  Shore,  9  Vesey,  500;  Warner  v.  Cunningham,  3  Dow,  76;  Gratz  v. 
Bayaard,  11  Seig.  &  Ranrle,  41;  Scholefield  v.  Eichelberger,  7  Peters  U.  S.  686.  if 
one  partner,  by  will,  ieoatinnes  hia  sliare  of  vtook  in.  a  partaership  for  a  definite  period 
and  the  partnership  be  continued  alter  his  dealh,  and  becomes  insolvent,  the  partner- 
ship creditors  have  no  claim  over  the  general  creditors  to  the  assets  in  the  hands  of  the 
representatives  of  the  deceased,  except  as  to  the  assets  vested  in  the  partnership  funds. 
Ex  parte  GarlMd,  10  Vesey,  110;  PHldn  v.  Pitkin,  7  Conn.  d07s  Thompson  «. 
Andrews,  1  Mj.  &  Keen,  116.  In  the  case  of  the  Louisiana  Bank  v,  Keaner's  rar- 
cession,  1  Louis.  384,  after  an  extensive  examination  of  the  commercial  laws  and 
usages  of  Europe  and  the  United  States,  it  was  considered  to  be  a  doubtful  point, 
whether  stipulations  in  oonlracts  of  partnership,  that  tfaey  maj  be  continued  after  the 
death  of  one  of  the  partners  for  the  benefit  4>f  the  heirs,  were  binding  on  the  latter 
without  their  consent.  Thej  were  not  so  binding  in  Louisiana  at  the  time  of  the 
adoption  of  the  code  of  1808.  The  better  opinion  is,  that  they  are  not  auTwhere  ab- 
'  aolutely  binding.  It  is  at  the  option  of  the  representatives ;  and  if  thej  do  not  eon- 
sent,  the  death  of  the  partj  pats  an  end  to  the  partnership.  If  no  notice  or  dissent  be 
given,  it  is  said  that  a  continuation  of  the  partnership  wiU  be  presumed.  Pigott 
V,  Bagley,  M'Clel.  &  T.  569 ;  Kershaw  v»  Matthews,  2  Russ.  62 ;  CoUjer  on  Partn. 
120  - 122.  If  the  survivor  carries  on  the  business  without  the  assent  of  the  represent- 
atives of  the  deceased  partner,  they  have  their  election  to  take  a  share  of  the  profits 
or  interest  on  the  amount  of  their  share.  Millard  v.  Ramsdell,  Harr.  (Mich.)  Ch. 
373.'  The  general  prineiplfi  is,  that  the  assets  of  a  deceased  partner  are  not  liable  for 
debts  contracted  after  the  testator's  death,  except  under  the  direction  of  his  will, 
authorizing  such  continuance  of  the  trade;  and  new  creditors  are  confined  to  tho 
funds  embarked  in  such  trade,  and  to  the  personal  responsibility  of  the  party  who 
continues  the  trade,  whether  as  executor,  trustee,  or  partner,  unless  the  testator  had, 
by  will,  bound  his  general  assets.    Burwell  v.  Mandeville,  2  How.  XT.  S.  560. 

(6)  Ex  parte  Rufiln,  6  Yesey,  126;  Hartz  v.  Schrader,  8  Veseyi  317;  £x  parte 

^  The  fiduciary  relation  of  trustees  to  cestui  que  trusts  subsists  between  surviving 
partners  and  the  representatives  of  the  deceased,  so  far  as  regards  the  partnership  ac- 
counts.   Ogden  V.  Astor,  4  Sandf.  311. 

*  Walker  v.  House,  4  Md.  Ch.  39. 

'  Bemie  v,  Yandever^  16  Ark.  616. 
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If  the  surviving  partner  be  insolvent,  the  e£focts  in  the  hands  of 
the  representatives  of  the  deceased  partner  are  liable,  in  equity, 
toBt  the  partnership  debts;  and  it  is  no  objection  to  the  claim 
thai  the  creditor  has  not  used  due  diligence  in  prosecuting 
ihB  surviving  partner  before  *  his  insolvency ;  for  the  debt  is  *  58 
joint  and  several,  and  equally  a  charge  upon  the  assets  of 
the  deceased  partner  and  against  the  person  and  estate  of  the  suj> 
Tirar.  (a) 

(8.)  Bjf  the  vM&nity  of  m  partner. 

Insanity  does  not  worjc  a  dissolution  of  partnership,  ip90  facta. 
It  depends  upon  circumstances  under  the  sound  discretion  of  the 
CSourt  of  Chancery.  But  if  the  lunacy  be  confirmed,  and  duly 
ascertained,  it  may  now  be  laid  down  as  a  general  rule,  notwith- 
standing the  decision  of  Lord  Talbot  to  the  contrary,  that  as  part- 
ners are  respectively  to  contribute  skill  and  industry,  as  well  as 
capital,  to  the  business  of  the  concern,  the  inability  of  a  partner, 
by  reason  of  lunacy,  is  a  sound  and  a  just  cause  for  the  interfer- 
ence of  the  Court  of  Chancery  to  dissolve  the  partnership,  and 
have  the  accounts  taken,  and  the  property  duly  applied,  {b)  ^ 

Winianu,  11  Vet^,  5 ;  Peacock  v.  Peacock,  16  Vesej,  67 ;.  Wilson  v.  Greenwood,  1 
Swaost.  480 ;  Ciawshay  v,  Manle,  Ibid.  506 ;  Murray  v.  Mnmford,  6  Cowen,  441 ;  16 
Johns.  493. 

(a)  Hamersley  v.  Lambert,  2  Johns.  Ch.  508 ;  lidQss  SleecVs  case,  in  Deraynes  v. 
Noble,  1  Meriy.  539.  The  creditors  of  the  firm  jnay  sue  the  snrviying  partner,  and 
the  representatiyes  of  the  deceased  partner,  for  payment  out  of  the  assets  of  the 
deceased,  and  without  showing  that  the  sunriying  partner  was  insolyent.  Wilkinson 
V.  Henderson,  1  My.  &  Keen,  582.'  A  snryiying  partner  may  sot  off  a  debt  of  the 
partnership  against  a  demand  against  him  in  his  own  right,  for  he  has' the  exclnsiye 
control  and  settlement  of  the  business.  Slipper  v.  Stidstone,  5  Term  Rep.  493 ;  Craig 
p.  Henderson,  2  Barr  (Penn.)  261.* 

(6)  Wrexham  v.  Huddleston,  cited  in  1  Swanst.  514,  note ;  Sayer  r.  Biennet,  1  Cox, 

1  Leaf  9.  Coles,  12  Eng.  L.  &  Eq.  117.  A  decree  of  dissolution  on  the  ground  of 
Imacy,  will  not  haye  a  retrospectiye  effect;  not  eyen  to  the  time  of  filing  the  bill. 
Besch  V.  Fkolich,  1  Phill.  Ch.  172. 

An  inquisition  of  lunacy  found  against  a  partner,  per  se,  dissolres  the  firm.  Isler  v. 
Baker,  6  Humph.  85. 

*  The  N.  Y.  Court  of  Appeals,  in  Yoorhis  v.  Childs'  Executors,  3  Smith  (17  N.  Y.) 
354,  reftised  to  be  bound  by  Deyaynes  v.  Noble,  and  considered  the  doctrine  of  that  case 
to  be  nnsatisfactoiy ;  and  held  that  the  personal  representatiyes  of  a  deceased  partner 
oould  not  be  joined  with  the  sunriying  partoer  in  an  action  for  a  partnership  debt, 
without  showing  the  snryiying  partner  to  be  insolyent. 

*  If  the  snryiying  partner  has  paid  more  than  his  proportion  of  the  firm  debts,  be 

6* 
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(4.)  By  ha/ifJcruptey  of  a  pixrtme^ 

Bankruptcy  or  insolvency,  either  of  the  whole  partnership  or  of 
an  indiyidual  member,  dissolves  a  partnership ;  and  the  assignees 
become,  as  to  the  interest  of  the  bankrupt  or  insolvent  partner^ 
tenants  in  common  with  the  solvent  partners,  subject  to  all  tlie 
rights  of  the  other  partners ;  and  a  community  of  interest  exists 
between  them  until  the  affairs  of  the  company  are  settled.^  The 
dissolution  of  the  partnership  follows  necessarily  under  those  stat- 
utes of  bankruptcy  which  avoid  all  the  acts  of  the  bankrupt  from 
the  day  of  his  bankruptcy,  and  from  the  necessity  of  the 
*  59  thing,  as  all  the  property  of  the  bankrupt  is  vested  in  *  his 
assignees,  who  cannot  carry  on  the  trade,  (a)  A  voluntary 
and  bona  fide  assignment  by  a  partner  of  all  his  interest  in  the 
partnership  stock  has  the  same  effect,  and  dissolves  the  partner^ 
ship.  This  is  upon  the  principle  that  a  partnership  cannot  be 
compelled  by  the  act  of  one  partner  to  receive  a  stranger  into  aa 
association  which  is  foimded  on  personal  confidence.  Sodi  mei 
%ociu9^  90CVU9  meu8  rum  est.  (b)  ^  The  dissolution  takes  place  and 
the  joint  tenancy  is  severed,  from  the  time  that  the  partner,  against 
whom  the  commission  issues,  is  adjudged  a  bankrupt,  and  the  dis- 
solution relates  back  to  the  act  of  bankruptcy.    The  bankruptcy 


107 ;  Waters  r.  Taylor,  2  Yes.  &  Bea.  301 ;  Jones  v,  "Soy,  2  My.  &  Keen,  125 ;  Milne 
V,  Bardett,  Atkin  &  Wjatt,  April,  1839.  See  vol.  ii.  lee.  41,  ad  Jmem,  The  general 
mle  mentioned  by  Spencer  J.,  in  15  Jolrns.  57,  that  insanity  works  a  dissolution  of  a 
partnership,  must  be  taken  with  the  limitations  in  the  text.  Story  on  Partn.  §  295, 
and  notes. 

(a)  Fox  V,  Hanbnry,  Oowp.  445 ;  Lord  Eldon,  Ex  parte  Williams,  11  Vesey,  5 ;  Wil- 
son V.  Greenwood,  1  Swanst.  482 ;  Marqnand  v.  N.  Y.  Man.  Co.  17  Jolftis.  525 ;  Gow 
on  Partn.  304-306. 

(6)  Inst.  3,  26,  8 ;  Dig.  17,  2,  20;  Id.  50, 17,  47  ;  Pothier,  Traittf  dc  Soci^t^,  Nos.  67, 
91 ;  Maiquand  v.  N.  Y.  Man.  Co.  17  Johns.  525 ;  Ex  parte  Barrow,  2  Hose,  255 ;  Mur- 
ray V.  Bogert,  14  Johns.  318 ;  Mumford  v.  McKay,  8  Wendell,  442 ;  Kingman  v.  Spnrr, 
7  Pick.  235  ;  Crawshay  v.  Maule,  1  Swanst.  509 ;  Rodrignez  v.  Heffeman,  5  Johns.  Ch. 
417  ;  Ketcham  v.  Clark,  6  Johns.  144 ;  Story  on  Partn.  §§  272,  307,  308.  ^upra,  52,  n. 

may  claim  repayment  from  the  estate  of  the  deceased,  equally  with  his  separate  cred- 
itors.   Busby  V.  Chcnault,  13  B.  Mon.  554. 

4  An  assignment  of  partnership  property  for  the  benefit  of  creditors,  which  is  void 
for  want  of  conformity  with  statute  requirements,  will  not  work  a  dissolution  of  the 
partnership.  Simmons  v.  Curtis,  41  Maine,  373.  And  simple  insolvency,  without 
stoppage  of  payment,  or  assignment,  or  any  judicial  process,  does  not  work  a  dissolu- 
tion.   Siegel  V.  Chidsey,  28  Penn.  State,  279. 

^  Horton's  Appeal,  13  Penn.  67. 
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operates  to  prevent  the  solvent  partner  from  dealing  with  the  part- 
nership property  as  if  the  partnership  continued ;'  but  in  respect 
to  the  past  transactions,  he  has  a  lien  on  the  joint  funds  for  the 
ptEDrpose  of  duly  applying  them  in  liquidation  and  payment  of  the 
partnership  debts,  and  is  entitled  to  retain  them  until  the  partner- 
skiip  accounts  be  taken,  (c) '  If  all  the  interest  of  a  partner  be 
seized  and  sold  on  execution,  that  fact  will  likewise  terminate  the 
partnership,  because  all  his  share  of  the  joint  estate  is  transferred, 
by  act  of  law,  to  the  vendee  of  the  sheriff,  who  becomes  a  tenant 
in  common  with  the  solvent  partners.  I  have  not  met  with  any 
adjudication  upon  the  point  in  the  English  law,  though  it  is  fre- 
quently assumed ;  (df)  but  it  follows,  as  a  necessary  consequence, 
from  the  sale  of  his  interest,  and  it  is  equivalent,  in  that  respect, 
to  a  voluntary  assignment,  (e)  It  was  also  a  rule  of  the  civil  law, 
that  the  partnership  was  dissolved  by  the  insolvency  of  one  of  the 
members,  and  an  assignment  of  his  property  to  his  creditors, 
•  or  by  a  compulsory  sale  of  it  by  judicial  process  on  behalf  ♦  60 
of  his  creditors,  (a) 

(c)  BUTB7  V.  Crickett»  5  Manle  &  Selw.  836;  Barker  v.  Goodair,  11  Yeaey,  78; 
Batton  V.  Morrison,  17  Vesej,  193.  The  doctrine  in  equity,  apart  from  any  statutes 
of  bankruptcy,  is,  that  upon  insolvency  of  a  finn,  the  eflects  are  considered  a  trust 
ftmd  for  Uie  payment  of  partnership  debts,  ratably,  and  either  party  may  apply  to 
bare  the  funds  so  appropriated.  A  bill  filed  for  an  account  and  dissolution,  and  the 
appointment  of  a  receiver,  by  a  partner,  is  in  equity  equivalent  to  an  actual  assign- 
ment, and  the  appointment  of  a  receiver  arrests  the  power  to  giye  preferences,  which 
remains  until  then*  Egberts  v.  Wood,  3  Paige,  521 ;  Waring  v.  Robinson,  1  HofT 
Ch.524. 

{d)  So  stated,  arguendo,  m  Sayer  v.  Bennet,  1  Montagu  on  Partn.  note  16 ;  Gow  on 
Partn.  310. 

(«)  Mr.  Justice  Story  (on  Partnership,  §§  311,  312,)  considers  it  to  follow,  of  course, 
that  by  the  sale  the  partnership  is  dissolved  to  the  extent  of  the  right  and  interest  levied  on 
and  eold.  The  sale  subrogates  the  purchaser  to  the  rights  of  the  debtor  partner,  and 
he  becomes  a  tenant  in  common,  and  not  a  partner. 

(a)  Diet  du  Digest,  par  Thevenot,  Dessaules,  art  Sod^t^,  Nos.  66,  70.  A  dis- 
ehaige  of  one  partner  under  a  bankrupt  commission  is  no  discharge  of  liie  other ;  and 
the  creditor  can  sue  the  other  partner  for  the  balance  of  his  debt,  notwithstanding  he 
proves  his  debt  under  the  bankrupt  commission.  2  Maule  &  Selw.  25,  444 ;  Mansfield 
C.  J.,  in  4  Taunt  328.  Efven  a  release  to  one  partner  will  not  deprive  the  creditor  of 
his  remedy  against  the  other,  if  attended  with  a  proviso  that  it  should  not  afiect  his 
remedy  against  the  other.  SoUy  v.  Porbes,  cited  by  Bayley  J.,  in  Twopenny  v. 
Young,  3  Bam.  &  Oess.  208.    Though  an  absolute  technical  release  of  one  joint 

*  Bankruptcy  puts  an  end  to  the  right  of  one  partner  to  bind  the  firm  by  an  ac- 
knowledgxAent  of  a  firm  debt    Atwood  v,  GiUett,  2  Dong.  (Mich.)  206. 

*  Morgan  v.  Marquis,  24  £ng.  L.  &  £q.  394. 
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(5.)  By  judi/nxU  decree. 

We  have  seen  that  the  partnership  may  be  dissolved  bj  the 
decree  of  the  Court  of  Chancery,  in  the  case  of  insanity.  It  may 
also  be  dissolved  at  the  instance  of  a  member,  and  against  lius 
consent  of  the  rest,  when  the  business  for  which  it  was  created  \b 
found  to  be  impracticable,  and  the  property  invested  liable  to  lie 
wasted  and  lost,  {b)  It  may  be  dissolved  when  the  whole  scheme 
of  the  association  is  found  to  be  visionary,  or  founded  upon  erro- 
neous principles.  (<;)  ^  So,  if  the  conduct  of  a  partner,  as  by 
habitual  drunkenness  or  other  vices,  be  such  as  renders  it  imprac- 
ticable to  carry  on  the  business,  or  there  be  a  gross  abuse  of  good 
faith  between  the  parties,  the  Court  of  Chancery,  on  the  complaint 
of  a  partner,  may,  in  its  discretion,  appoint  a  receiver,  and  dissolve 
the  association,  notwithstanding  the  other  members  object  to  it.  (d) 
But  the  court  will  require  a  strong  case  to  be  made  out,  before  it 
will  dissolve  a  partnership,  and  decree  a  sale  of  the  whole  concent. 
It  may  restrain  a  single  partner  from  doing  improper  acts  in  fu- 
ture, or  enforce  the  due  observance  of  negative  duties  and  obUga- 
tions ;  (e)  but  the  parties,  as  in  another  kind  of  partnership,  enter 
into  it  for  better  and  worse ;  and  the  court  has  no  jurisdiction  to 

debtor  releasee  all,  yet  a  mere  carenant,  not  to  sue  one,  does  not  so  operate.  7  Johns. 
207  ;  4  Greenl.  421 ;  6  Taunt.  2S9 ;  9  Cowen,  37.  A  creditor  mav,  therefore,  nnite  in  a 
petition  for  a  dischaige  of  one  Joint  partner,  under  the  insolvent  acts  in  this  conntry, 
without  destrojing  his  right  of  action  against  a  solvent  partner.  A  judgment  against 
one  partner,  or  a  substitution  of  an  obligation  of  a  higher  nature  against  a  partner^ 
extinguishes  the  partnership  debt  of  an  inferior  degree.  Moale  v.  HoUins,  11  Gill 
&  Johns.  11.3 
(h)  Baring  v.  Dix,  1  Cox,  213. 

(c)  Buckley  v.  Cater,  and  Pearoe  v.  Piper,  referred  to  for  that  purpose  by  Lord 
Eldon,  in  3  Yes.  &  Bea.  181.  See,  also,  to  the  same  point,  Beeve  v.  Parkins,  2  Jacob 
ft  Walk.  390.  In  these  cases  of  a  bill  in  chancery,  for  the  dissolution  of  a  partnership, 
all  the  members,  however  numerous,  must  be  parties  to  the  bill,  for  they  all  have  an 
interest  in  the  suit    Long  v.  Yonge,  2  Sim.  369. 

(d)  GowonPartn.  114. 

(e)  Collyer  on  Parta.  233-240;  Eemble  v.  Eean,  6  Sim.  833;  Story  on  Parta. 
224,  225. 


^  Or  when  the  original  agreement  between  the  partners  is  tainted  with  fraud.  Hynes 
V.  Stewart,  10  B.  Mon.  429 ;  Fogg  v,  Johnston,  27  Ala.  432.  Or  when  the  partners  dis* 
agree  to  that  extent  that  harmonious  action  is  impossible.  Wabney  9.  Wells,  30  Bear 
Tan,  56 ;  Baxter  v.  West,  1  Drew.  &  8m.  173. 

^  A  contract  to  discharge  a  retiring  partner  from  a  debt  of  the  firm  may  be  proved 
by  express  agreement,  or  by  &cts  from  which  an  agreement  may  be  inferred.  Taking 
a  new  security  is  not  of  itself  sufficient.  Harris  p.  Farwell,  15  Eng.  L.  ft  £q.  70.  Bee^ 
also,  Nidnay  v,  Harvey,  9  Gratt,  454. 
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make  a  separation  between  them  for  trifling  causes,  or  for  fugitive 
or  temporary  grievances,  iuTolving  no  permanent  mischiefs,  or  be- 
cause one  of  them  is  less  good-tempered  or  accommodating  than  the 
other.  The  conduct  must  amount  to  an  exclusion  of  one  partner 
from  his  proper  agency  in  the  house,  or  be  such  as  ren- 
ders it  impossible  to  carry  on  the  business  upon  the  *  terms  *  61 
stipulated,  (a)  ^  A  breach  of  covenants  in  articles  which  is 
important  in  its  consequ^ices,  or  when  there  has  been  a  studied 
and  continued  inattention  to  a  covenant,  and  to  the  application 
i)i  the  associates  to  observe  it,  will  be  sufficient  to  authorize  the 
eourt  to  interfere  by  injunction  to  restrain  the  breach  of  the  cove- 
nant, or  under  circumstances,  to  dissolve  the  partnership.  (()  The 
French  law  also  allowed  of  a  dissolution  within  the  stipidated  pe- 
riod, if  one  of  the  parties  was  of  such  bad  temper  that  the  other 
wdd  not  reasonably  live  with  him,  or  if  his  conduct  was  so  irregu- 
lar as  to  cause  great  injury  to  the  society,  (e)  A  mere  temptation 
to  abuse  partnership  property  is  not  sufficient  to  induce  the  court 
to  interfere  by  injunction ;  but  when  a  partner  acts  with  gross  im- 
propriety or  folly,  and  there  is  a  strong  probability  that  the  safety 
of  the  firm,  and  the  rights  of  creditors,  depend  upon  the  interfer- 
ence of  chancery,  it  forms  a  proper  case  for  the  protection  of  that 
jurisdiction  to  be  thrown  over  Hie  concern,  (d) 

In  some  instances,  chancery  will  restrain  a  partner  from  an  im- 
reasonable  dissolution  of  the  connection,  and  on  the  same  principle 
that  it  will  interfere  to  stay  waste  and  prevent  an  irreparable  mis- 


(a)  Waters  v.  Taylor,  2  Yes.  &  Bea.  299 ;  Goodman  v.  Wbitoomb,  1  Jacob  &  Walk. 
589,  592 ;  Collyer  on  Partn.  236 ;  Story  on  Partn.  ${  225,  226,  229 ;  Gow  on  Partn. 
Ill,  112,  lU,  116. 

(6)  Harshall  v.  Ck>lman,  2  Jacob  &  Walk.  266. 

(e)  Inst  an  Droit  Francois,  par  Argon,  torn.  ii.  249. 

{d)  Glassington  v,  Thwaites,  1  Sim.  &  Stu.  124 ;  Mfles  v.  Thomas,  9  Sim.  606 ; 
TSlgfamaa  O.  J.,  11  Serg.  ft  Rawle,4S ;  Story  on  Partn.  }  227 ;  Lord  Eldon,  in  Hood  v, 
Aston,  1  Bnss.  412,  415.  Mr.  Justice  Story,  §}  285-292,  and  CoUyer  on  Partn.  195, 
196,  haTO  summed  np  the  whole  doctrine  on  the  causes  proper  for  dissolution  of  part- 
nership by  a  decree  in  equity. 

^  BlalEeney  v.  Dufimr,  16  Eng.  L.  4b  £q.  76  ,*  Blake  v.  Doigan,  1  Gnene  (la.)  587. 

It  is  usoal  to  appoint  a  receiver,  when  the  object  of  the  suit  is  to  dissolve  the  part- 
iMnhip ;  but  where  the  olject  is  to  conttnue  the  partnership,  the  practice  is  not  to  ap- 
point a  Teodver ;  though  it  might  be  done  where  die  acts  of  the  defendant  were  likely 
to  destroy  the  partnership.  Hall  v.  Hall,  3  Eng.  L.  4b  £q.  191 ;  Boberts  v.  Eberhardt, 
»  Eng.  L.  &  £q.  245 ;  Speights  v.  Peters,  9  Gill,  472. 
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chief;  and  such  a  power  was  assumed  by  Lord  Apsley,  in  1771, 
without  any  question  being  made  as  to  the  fitness  of  tiie  exercise 
of  it.  (e)  In  the  civil  law,  it  was  held  by  the  civilians  to  be  a  clear 
point,  that  an  action  might  be  instituted  by,  or  on  behalf  of  the 
partnership,  if  a  partner,  in  a  case  in  which  no  provision  was  made 

by  the  articles,  should  undertake  to  dissolve  the  partnership 
*  62    at  an  unseasonable  moment ;  *  and  they  went  on  the  ground 

that  the  good  of  the  association  ought  to  control  the  conven- 
ience of  any  individual  member,  (a)  But  such  a  power,  acting 
upon  the  strict  legal  right  of  a  party,  is  extremely  difficult  to 
define,  and  I  should  think  rather  hazardous  and  embarrassing  in 
its  exercise. 

(6.)  By  the  tnaMlity  of  ike  parties  to  act. 

Pothier  says,  that  if  a  partnership  had  been  contracted  between 
two  persons,  founded  on  the  contribution  of  capital  by  the  one 
and  of  personal  labor  and  skill  by  the  other,  and  the  latter  should 
become  disabled  by  the  palsy  to  afibrd  either  the  labor  or  skill,  the 
partnership  would  be  dissolved,  because  the  object  of  it  could  not 
be  fulfilled.  (()  This  conclusion  would  be  extremely  reasonable, 
for  the  case  would  be  analogous  in  principle  to  that  of  insanity, 
and  equally  proper  for  equitable  relief.  The  same  result  would 
arise  if  one  of  tilie  partners  had  lost  his  capacity  to  act  sid  juris, 
by  conviction  and  attainder  of  treason,  or  by  absconding  for  debt, 
or  crime,  or  felony,  or  any  state-prison  offence,  (c) 

If  the  partners  were  subjects  of  different  governments,  a  war 
between  the  two  governments  would  at  once  interrupt  and  render 
xmlawfiil  all  trading  and  commercial  intercourse,  and,  by  neces- 
sary consequence,  work  a  dissolution  of  all  commercial  partnerships 
existing  between  the  subjects  of  the  two  nations  residing  within 
their  respective  dominions.  A  state  of  war  creates  disabilities, 
imposes  restraints,  and  exacts  duties,  altogether  inconsistent  with 
the  continuance  of  every  such  relation.    This  subject  had  been 


(e)  Chavany  v.  Van  Sommer,  cited  in  3  Wood.  Lee.  416,  and  1  Swanst.  512,  note. 

(a)  Dig.  17,  2,  65,  5  ;  Pothier,  Traits  du  Con.  de  Soc.  Noa.  150, 151, 154.  Bj  the 
Boman  law,  says  Mr.  Justice  Story.  (Com.  on  Partn.  §  S76,)  a  partner  might,  by  his 
own  act,  primarily  Insist  upon  a  dissolation,  which,  howerer^  wonld  not  be  valid 
unless  for  just  cause,  and  affirmed  to  be  so  by  a  court  of  justice. 

(6)  Traitd  du  Con.  de  Soc.  Nos.  14S,  152 ;  Bell's  Com.  vol.  ii.  634,  635. 

(c)  Story  on  Partn.  }  304 ;  Whitman  v.  Leonard,  3  Pick.  177. 
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largely  discussed,  and  the  doctrine  explicitly  settled  and  declared 
by  the  courts  of  justice  in  Ne^^York.  (d) 

(7.)  CartHgtiences  of  the  dissolvtian. 

When  a  partnership  is  actually  ended  by  death,  notice,  or 
oAer  effisctual  mode,  no  person  can  make  use  of  the  joint 
•  property  in  the  way  of  trade,  or  inconsistently  with  the  *  68 
purpose  of  settling  the  affidrs  of  the  partnership,  and  wind- 
ing up  the  concern.  The  power  of  one  partner  to  bind  the  firm 
ceases  immediately  on  its  dissolution^  provided  the  dissolution 
be  occasioned  by  death,  or  bankruptcy^  or  by  operation  of  law, 
though  in  cases  of  a  voluntary  dissolution,  due  notice  is  requisite 
to  prevent  imposition  on  third  persons  who  might  continue  to  deal 
with  the  firm,  (a)  The  partners,  from  that  time,  become  distinct 
persons,  and  tenants  in  common  of  the  joint  stock.  One  partner 
cannot  indorsie  bills  and  notes  previously  given  to  the  firm,  nor 
renew  a  partnership  note,  nor  accept  a  bill  previously  drawn  on  it, 
so  as  to  bind  it.  He  cannot  impose  new  obligations  upon  the 
firm,  or  vary  the  form  or  character  of  those  already  existing.  (6)  ^ 
If  the  paper  was  even  indorsed  before  the  dissolution,  and  not  put 
into  circulation  imtil  afterwards,  all  the  partners  must  imite  in 
putting  it  into  circulation,  in  order  to  bind  them,  (c)    But  until 

Id)  Gnswold  v.  WaddiBgton,  15  Johns.  67 ;  8.  C.  16  Johns.  438. 

(a)  Story  on  Partn.  §  336 ;  Marlett  v,  Jackman,  3  Allen,  287. 

(i)  Torrej  v.  Baxter,  13  Vermont,  452 ;  Woodworth  v.  Downer,  Id.  522.  Bat  a  re- 
tired partner  maj  giye  authority  even  by  parol  to  a  continuing  partner,  who  is  winding 
ap  the  concern,  to  indorse  bills  in  the  partnership  name,  after  a  dissolution  of  the  part- 
nership. Smith  V,  Winter,  4  Mees.  &  W.  454.  But  after  the  dissolution,  one  partner 
cannot  give  a  cognovit  for  the  firm.    Rathbone  v.  Drakeford,  6  Bing.  375. 

(c)  Kilgour  V.  flnlyson,  1  H.  Blacks.  155 ;  Abel  v,  Sutton,  3  Esp.  N.  P.  108 ;  Lan- 
nng  V.  Qaine,  2  Johns.  300 ;  Sanford  v.  MicUes,  4  Ibid.  224 ;  Foltz  v.  Pourie,  2  De- 
tails. Ch.  40 ;  Fisher  o.  Tucker,  1  M'Cord  Ch.  173 ;  Poignand  v,  Liyermore,  17  Martin, 
324 ;  Tombeckbee  Bank  v.  Dumell,  5  Mason,  56 ;  Woodford  v.  Dorwin,  3  Vermont,  82  ; 
National  Bank  v.  Norton,  1  Hill  (N.  T.)  572 ;  Dickcrson  v.  Wheeler,  1  Humph.  (Tenn.) 
51 ;  Story  on  Partn.  §  322. 


^  He  cannot  indorse  a  note  in  the  name  of  the  firm,  eyen  to  pay  a  prior  debt  of  the 
ifarm.  Humphries  v.  Chastain,  5  Georgia,  166 ;  Glasscock  v.  Smith,  25  Ala.  474 ;  Fel- 
lows V.  Wyman,  33  N.  Hamp.  351.  But  see  Temple  v.  Seaver,  11  Cush.  314;  Fowle 
V.  Harrington,  1  Id.  146. 

A  general  authority  to  one  partner,  upon  a  dissolution,  to  settle  the  business  of  the 
firm,  does  not  authorise  him  to  give  a  note  in  the  name  of  the  firm,  for  a  firm  debt,  or 
to  renew  one  given  before  the  dissolution.    Long  v.  Story,  10  Missou.  636 ;  Parker  v. 
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ihe  purpose  of  finishing  the  prior  concerns  be  accomplished,  tiie 
partnership,  as  we  have  already  seen,  may  be  said,  in  a  qualified 
sense,  to  continue  ;  '^  and  if  the  object  be  in  danger  of  being  de- 
feated, by  the  unjustifiable  acts  or  conduct  of  any  of  the  partners, 
a  court  of  equity  will  interfere,  and  appoint  a  manager  or  re- 
ceivcr  to  conduct  and  settle  the  business,  (d)  A  dissolution  is,  in 
some  respects,  prospective  only,  and  either  of  the  former  solvent 
and  competent  partners  can  collect  and  receive  payment  of  debts 
due  to  the  firm,  (e)  and  adjust  unliquidated  accounts,  and  give 
acquittances  and  discharges.  (/)  On  the  dissolution  by  death,  the 
surviving  partner  settles  the  afiairs  of  the  concern,  and  the  Court 
of  Chancery  will  not  arrest  the  business  firom  him,  and  appoint  a 
receiver,  unless  confidence  be  destroyed  by  his  mismanagement  or 

((f)  Wilson  v.  Greenwood,  1  Swanst.  480 ;  Crawsbay  v.  Maule,  Ibid.  506,  528 ;  Goir- 
an  V.  JeffrieSi  2  Asb.  296 ;  Peacock  v.  Peacock,  16  Vesey,  49,  57;  Ex  parte  Raffin, 
6  Vescy,  119, 126;  Mnrray  v.  Humford,6  Cowcn,  441 ;  Crawsbay  v,  Collins,  15  Vesey, 
226  ;  Story  on  Partn.  463-470,  475,  476 ;  Ex  parte  Williams,  11  Vesey,  5 ;  Gow  on 
Partn.  114,231,232,356;  CoUyer  on  Partn.  226,  240-244.  After  tbe  dissolution, 
eacb  partner  becomes  a  trustee  for  the  otbers,  as  to  tbe  partnersbip  fnnds  in  bis  bands» 
in  order  to  efiect  a  fair  settlement  and  just  distribution  of  tbe  efiects. '  But  if  any  one 
pays  oyer  tbe  fdnds  in  bis  possession  to  tbe  acting  partner,  or  general  receiver  of  tbe 
trust,  be  is  not  liable  for  tbe  insolvency  of  tbe  latter,  if  tbe  payment  was  not  made  in 
bad  iaitb.    Allison  v,  Davidson,  2  Dev.  (N.  C.)  £q.  79,  84. 

{e)  Piatt  J.,  19  Jobns.  143 ;  King  v.  Smitb,  4  Carr.  &  Pa.  lOS.  By  tbe  New  York 
statute  of  April  18,  1838,  c.  257,  entitled  "An  Act  for  tbe  relief  of  partners  and  joint 
debtors,''  on  tbe  dissolution  of  any  copartnership  firm,  by  consent  or  otbcrwisc,  any 
individual  thereof  may  make  a  compromise  with  all  or  any  of  tbe  creditors,  and  obtain 
a  discharge,  as  far  as  respects  himself  only ;  but  such  composition  or  compromise  sbaU 
not  impair  tbe  right  of  the  creditor  making  it  to  bis  remedy  against  the  other  members 
of  tbe  firm,  nor  impair  tbe  right  of  tbe  other  copartners  to  call  on  such  partner  for  bis 
ratable  proportion  of  such  partnership  debt.  This  statute  provision  extends  equally  to 
joint  debtors,  any  one  of  whom  may  compound  for  his  joint  indebtedness,  under  tbe 
same  limitations.  Tbe  proper  remedy  for  one  partner  against  the  other,  is  by  a  bill  in 
chancery,  or  an  action  of  account  at  law. 

(/)  Fox  V,  Hanbury,  Cowp.  445 ;  Smitb  v.  Oriell,  1  East,  363 ;  Harvey  v.  Crickett» 
5  Maule  &  Selw.  336 -344 ;  2  Bell's  Com.  543 ;  Stoiy  on  Partn.  §§  328,  341.* 

Cousins,  2  Gratt.  372 ;  Lusk  v.  Smith,  8  Barb.  (N.  T.)  570 ;  Hurst  v.  Hill,  8  Md.  399 ; 
Palmer  o.  Dodge,  4  Ohio  (N.  S.)  21 ;  Hamilton  v.  Seaman,  1  Cart.  (Ind.)  185 ;  Fowler 
v.  Richardson,  3  Sneed,  508 ;  Meriit  v,  Pollys,  16  B.  Mon.  355  See,  however,  Kemp 
V.  Coffin,  3  G.  Greene,  190.  And  one  partner  of  a  firm,  even  after  dissolution,  may 
indorse  the  note  of  the  firm  payable  to  himself,  given  before  dissolution.  Temple  v. 
Seaver,  11  Gush.  314. 

>  Boberts  v.  Eberbardt,  23  Eng.  L.  &  £q.  245 ;  Mayson  v.  Beazley,  27  ICss.  106 ; 
Johnson  v,  Totten,  3  Cal.  343 ;  Milliken  v.  Loring,  37  Maine,  408. 

*  Mijor  V.  Hawkes,  12  111.  298;  Gordon  v.  Freeman,  11  Id.  14. 
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improper  condact.  (g)  ^  Th6  suryiving  partner  (or  partners,  as  the 
case  may  be)  is  alone  stuible  at  law,  and  he  is  entitled  to  the 
poBsession  and  disposition  of  the  assets,  to  enable  *  him  to  *  64 
discfaaj^  the  debts  and  settle  the  concern,  (a)  ^  But  relief 
may  be  had  in  equity  against  thei  representatiyes  of  the  deceased 
partner  haying  assets,  if  the  soryiying  partner  be  insolyent ;  (()  and 
it  is  now  held,  that  a  partnersliip  contract,  upon  the  deatii  of  a 
peitner,  is  in  equity  to  be  considered  joint  and  seyeral,  and  to  be 
treated  as  the  seyeral  debt  of  each  partner,  (e)  Each  party  may 
insist  on  a  sale  of  the  joint  stock ;  ^  and  when  a  court  of  equity 
winds  up  the  conoems  of  a  partnership,  it  is  done  by  a  sale  of  tl^ 

{g)  Philipfl  V.  Atkinson,  2  Bro.  C.  C.  272 ;  EvanB  v,  'Brans,  9  Paige,  178. 

(a)  Barney  r.  Smidi,  4  Harr.  &  Johns.  485 ;  Murray  v,  Mnmfbrd,  6  Cowen,  441 ;  S 
B^'s  Com.  645.  In  Louisiana,  the  surviving  partner  does  not  possess  the  right,  until 
Im  is  authorised  by  the  Court  of  Probates,  to  sue  alone  for,  or  receive  partnership 
debts.  Flower  r.  O'Conner,  7  Louis.  194 ;  Connelly  v.  Cheevers,  16  Id.  90 ;  19  Idem, 
402, 404,  S.  P.  This  is  an  anomaly  in  the  English  law  of  partnership ;  but  it  foUowB 
llie  doctrine  of  the  French  law,  which  will  not  allow  the  surviving  partners,  after  the 
dissolution  of  the  partnership,  to  administer  the  ooncems  of  the  partnership,  nor  even 
to  receive  payment  of  debts  due  to  the  same.  They  must  apply  to  the  courts  of  Justice 
for  power.  Pothier,  de  Sod^t^,  n.  157,  158,  169;  Civil  Code  of  France,  art  1865. 
1872 ;  Story  on  Partn.  §  333 ;  Code  of  Louisiana,  art.  2852,  2853. 

(6)  Simpson  v.  Vaughan,  cited  in  2  Vesey,  101 ;  Jenkins  v.  De  Groot,  1  Caines 
Cas.  122 ;  Van  Beimsdyk  v.  Kane,  1  Gallison,  871,  630 ;  Hamersley  v.  Lambert,  2 
Johns.  Ch.  508 ;  Qow  on  Partn.  358,  859. 

(c)  Vulliamy  o.  Noble,  8  Merriv.  593;  WUder  v.  Keeler,  3  Paige,  167.  A  joint 
creditor  may  file  a  bill  against  the  representatives  of  a  deceased  partner,  though  the 
nrvivor  be  not  insolvent ;  and  if  the  survivor  be  insolvent,  he  may  do  it  without  re- 
gard to  the  state  of  accounts  as  between  such  deceased  partner  and  the  surviving  part- 
ners. Bevaynes  v.  Noble,  2  Russ.  and  My.  495.  He  is  not  compelled  to  sue  the  sur- 
vivor in  the  first  instance  separately,  as  at  law,  but  he  must  be  joined  in  a  suit  in  equity 
against  the  estate  of  the  deceased  partner,  because  interested  in  taking  the  account. 
Wilkinson  p,  Henderson,  1  My.  &  Keen,  582 ;  Devaynes  v.  Noble,  1  Meriv.  529 ;  Sleech's 
case,  Ibid.  563;  Collyer  on  Partn.  343-346 ;  Sumner  v.  PoweU,  2  Meriv.  37;  Story 
on  Partn.  }  362.*  But  the  doctrine  in  these  latter  cases  of  Wilkinson  v,  Henderson, 
and  Devaynes  v.  Noble,  allowing  the  partnership  creditor  to  seek  satisfaction  out  of  the 
estate  of  the  deceased  partner,  without  regard  to  the  partnership  fund,  and  without 
first  resorting  to  the  surviving  partner,  and  exhausting  the  remedies  against  him,  or 
•bowing  him  insolvent,  though  strongly  sanctioned  by  Judge  Story,  is  pointedly  con- 
demned in  Lawrence  v.  Trustees,  &c.  2  Denio,  577. 

*  Collins  V.  Young,  28  Eng.  L.  &  £q.  14 ;  Butchart  v.  Dre«er,  31  Id.  121 ;  Terrell 
».  Goddaid,  18  Geo.  664 ;  Benton  v.  Chaplain,  1  Stockt.  62. 

1  Bice  V,  Bichards,  1  Bush.  £q.  277 ;  Shields  v.  Fuller,  4  Wise.  102. 
s  Lyman  v.  Lyman,  2  Paine  C.  C.  11. 

•  Hills  9.  M'Bae,  5  Eng.  L.  &  £q.  233 ;  Camp  v.  Grant,  21  Conn.  41 ;  Fillyan  v. 
Larerty,  3  Florida,  72.  Contra,  BenneU  v.  Woolfolk,  15  Geo.  213.  See  Parker  v. 
Jackson,  16  Barb.  (N.  T.)  33. 

TOL.  III.  7 
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property,  real  and  personal,  and  a  conrersion  of  it  into  monej.  (iQ 
If,  however,  before  a  sale  or  a  settlement  of  the  joint  concern,  the 
partner  in  possession  of  the  capital  continnes  the  trade  with  the 
joint  property,  he  will  do  it  at  his  own  risk,  and  will  be  bonnd  to 
account  with  the  other  partner,  or  the  representatiyes  of  a  deceased 
partner,  for  the  profits  of  the  trade,  subject  to  just  allowances,  (e) 
The  good-will  of  a  trade  is  not  partnership  stock.  It  has  been 
decided  to  be  the  right  of  the  surviyor,  and  which  the  law  gives 
him,  to  carry  on  the  trade,  and  that  the  representatives  of  a  de- 
ceased partner  cannot  compel  a  division  of  it.  (/)  But  it  was 
afterwards  doubted  whether  the  good-will  did  survive,  and  could 
be  separated  fh)m  the  lease  of  the  establishment,  and  especially  if 
the  survivor  continued  the  trade  with  the  joint  funds,  (g)^ 

{d)  Gow  on  Partn.  234-837 ;  Sir  John  Leach,  in  Fereday  v,  Wightwick,  Tamlyn, 
261;  Collycr  on  Partn.  146,  204-214;  Crawshaj  v.  Collins,  15  Vesey,  218,  227; 
Crawshay  v.  Maule,  1  Swanst  495,  506 ;  Cook  v.  0>llinridge,  Jacob,  607.  Mr.  Jnsdce 
Story,  in  his  Commentaries,  §  355,  yery  josdy  prelivs  the  Bnglioh  to  the  Roman  or 
French  law  on  this  point,  where  the  division  and  distribution  of  the  partnership  assets 
among  the  partners  were  by  valuation  and  lot,  and  in  specie.  Dig.  10,  2;  4 ;  Pothiefy 
de  Sodet^,  n.  169  to  173.  In  Scotland,  the  English  and  not  the  civil  law  premils.  S 
BeU's  Com.  632,  633. 

(e)  Brown  v.  Litton,  1  P.  Wms.  140 ;  Hammond  v.  Douglas,  5  Yesey,  539 ;  Cnnr- 
shay  V.  Collins,  15  Yesey,  218 ;  Featherstonhaugh  v.  Fcnwick,  17  Ibid.  298,  309,  310; 
Sigoumey  v,  Mnnn,  7  Conn.  11.  The  surviving  partner  or  partners  who  collect  tiw 
debts,  adjust  accounts,  and  wind  up  the  concern,  have  no  compensation  for  trouble  or 
services,  unless  the  same  be  stipulated.^  The  same  rule  applies  as  if  the  original  par^ 
nership  had  continued.  See,  st^ira,  p.  37 ;  Story  on  Partn.  §  3^1.  But  the  new  trans- 
actions will  not  bind  the  firm,  if  they  be  not  within  the  scope  and  business  of  the  original 
partnership,  or  the  third  person  had  notice  of  dissolution,  or  in  the  case  of  a  dormant 
partner  who  had  already  retired.    Story  on  Partn.  §  334. 

(/)  Hammond  v,  Douglas,  5  Yesey,  539 ;  Farr  v.  Pearoe,  3  Madd.  74 ;  Lewis  v. 
Luigdon,  7  Sim.  421.  But  see  Crawshay  v.  Collins,  15  Yesey,  227,  a  doubt  expressed 
as  to  the  survivorship  of  a  good-will,  and  that  doubt  overruled  in  7  Sim.  421. 

iff)  Lord  Eldon,  in  Crawshay  v.  Collins,  15  Yesey,  224,  227.    The  good-wiil  of  a 

*  Beatty  v,  Wray,  19  Penn.  516.  In  the  case  of  Willett  v.  Blanford,  1  Hare,  25S, 
Wigram,  Y.  C,  hdd,  that,  in  taking  an  account  between  the  surviving  partner,  who 
had  carried  on  the  business  in  part  with  the  capital  of  the  deceased  partner,  the  rule 
was  not  absolute  that  the  profits  should  be  determined  by  the  aliquot  shares  of  the- 
partners  in  their  lifetime,  or  the  amount  of  the  agreed  capital,  or  by  the  actual  amount 
of  capital  of  each  estate,  but  might  be  affected  by  the  circumstance  of  the  case. 

^  The  good-will  of  a  business  is  often  a  very  valuable  interest^  and,  in  proper  oam , 
the  court  will  order  it  sold ;  and  will  restrain  the  former  owners  from  pursuing  a  bnii- 
ness  which  would  render  it  valueless  to  the  purchasers.  Williams  v.  Wilson,  4  Sandf. 
Ch.  379 ;  Yan  Dyke  v.  Jackson,  1  E.  D.  Smit&  (N.  T.)  215.  See,  also,  Dayton  v. 
Wilkes,  17  How.  Pr.  R.  510.  It  seems  to  be  now  settled  that  the  good-wiU  of  a  bntf- 
ness  is  copartnership  assets,  and  will  be  sold ;  or  its  value  may  be  ascertained  by  an  in- 


Lscr.  xun.]  of  personal  pbopebtt.  75 

The  joint  creditors  have  tlie  primary  claim  upon  the  joint  ftmd, 
in  the  distribution  of  the  assets  of  bankrupt  or  insolvent  partners, 
and  the  partnership  debts  are  to  be  settled  before  any  division  of 
the  funds  takes  place.^  So  far  as  the  partnership  property  has  been 
acquired  by  means  of  partnership  debts,  those  debts  have,  in  eqid- 
tjy  a  priority  of  claim  to  be  discharged;  and  the  separate  creditors 
are  only  entitled  in  equity  to  seek  payment  from  the  surplus 
of  the  joint  fund  after  satisfaction  of  the  joint  debts.  *  The  *  65 
equity  ot  the  rule,  on  the  other  hand,  equally  requires  that 
the  joint  creditors  should  only  look  to  the  surplus  of  the  separate 
estates  of  the  partners,  after  payment  of  the  separate  debts.  It 
was  a  principle  of  the  Roman  law,  and  it  has  been  acknowledged 
in  the  equity  jurisprudence  of  Spain,  England,  and  the  United 
States,  that  partnership  debts  must  be  paid  out  of  the  partnersliip 
estate,  and  private  and  separate  debts  out  of  the  private  and  sepa- 
rate estate  of  the  individual  partner.  K  the  partnership  creditors 
cannot  obtain  payment  out  of  the  partnership  estate,  they  cannot 
in  equity  resort  to  the  private  and  separate  estate,  imtil  private 
and  separate  creditors  are  satisfied  ;  nor  have  the  creditors  of  the 
individual  partners  any  claim  upon  the  partnership  property,  until 
all  the  partnerslup  creditors  are  satisfied,  (a)  ^    The  basis  of  the 

Imnness  has  been  reoognized  in  equity  as  a  YBlaable  interest.  Kennedy  v.  Lee,  8 
MeriT.  452,  455.  By  the  conyeyance  of  a  shop,  the  good-will  passes,  though  not 
qfiedfically  mentioned.  Chissnm  v.  Dewes,  5  Russ.  29.  A  defendant  may  be  en- 
joined from  assuming  the  plaintiff's  name  in  a  business  concern,  for  the  fraudulent 
purpose  of  imposing  upon  the  public,  and  supplanting  the  plaintiff  in  the  good-will 
of  that  concern,  provided  the  name  be  used  in  such  a  manner  as  to  be  calculated  to 
deceiTe  or  mislead  the  public  Hogg  v.  Kirby,  8  Vesey,  215 ;  Knott  v,  Morgan,  2 
Keen,  213 ;  Bell  v.  Locke,  8  Paige,  75.  The  good-will  of  a  trade  is,  said  Lord  Eldon, 
the  probability  that  the  old  customers  will  resort  to  the  old  place.  But  in  Dougherty 
V.  Van  Norstrand,  1  Hoff.  Ch.  68,  it  was  declared  that  this  good-will  was  partnership 
property,  and  did  not  survive ;  and  if  not  disposed  of  by  consent,  the  lease  and  good- 
will would  be  sold  like  other  partnership  efibcts.  See,  on  this  point,  Story  on  Fartn. 
(99. 
(a)  Wilder  v.  Keeler,  8  Paige,  167 ;  Morgan  v.  his  Creditors,  20  Martin  (Louis.) 

quiiy.  Bradbury  o.  Dickens,  27  Beavan,  53 ;  Smith  v.  Everett,  do.  do.  446 ;  Mellersh  v. 
Keen,  28  Beavan,  458.  But  if  a  share  of  the  good-will  be  the  subject  of  a  legacy,  this 
alone  will  not  entitle  the  legatee  to  an  account.  Robertson  v.  Quiddington,  28  Beavan, 
529.  In  New  Tork  it  has  been  held  that  the  sale  of  the  good-will  of  a  trade  did  not 
necessarily  and  of  itself  carry  with  it  the  right  to  continue  the  use  of  the  seller's  name 
in  the  trade     Howe  v.  Searing,  6  Bosw.  854. 

*  Murrill  v.  Neill,  8  How.  U.  S.  414 ;  Shedd  v,  Wilson,  1  Williams,  478 ;  Converse  v. 
McKee,  14  Texos,  20. 

1  Walker  r.  Eyth,  25  Penn.  216;  Morrison  v.  Kurtz,  15  HI.  193.    The  doctrine  that 
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general  rule  is,  that  the  funds  are  to  be  liable  on  vrhich  the  credit 
was  giyen.  In  contracts  with  the  partnership,  the  credit  is  sap- 
posed  to  be  given  to  the  firm,  but  those  who  deal  with  an  individ- 
ual member,  rely  on  his  sufficiency.  Partnership  effects  cannot 
be  taken  by  attachment,  or  sold  on  execution,  to  satisfy  a  creditor 
of  one  of  the  partners  only,  except  it  be  to  the  extent  of  the  interest 
of  such  separate  partner  in  the  effects,  after  settlement  of  all  ac- 
counts. The  sale  is  made  subject  to  the  partnership  debts,  and  is 
in  effect  only  a  sale  of  the  undefined  surplus  interest  of  the*  partner 
defendant,  after  the  partnership  debts  are  paid.  (&)    In  pursuance 

599 ;  M'Culloh  v.  Dashiell,  1  Horr.  &  Gill,  96 ;  Payne  v,  Matthews,  6  Paige,  19 ;  HaU 
V,  Hall,  2  M'Cord  Ch.  302 ;  Bowden  v.  Schatzell,  1  Bailey  £q.  SGO ;  Cammack  v, 
Johnson,  1  Green  (N.  J.)  Ch.  163 ;  Crooker  v,  Crooker,  46  Maine,  250. 

(6)  Heydon  o.  Heydon,  1  Salk.  392 ;  Fox  v.  Hanlmiy,  Cowp.  445 ;  Wibon  v.  Co- 
nine,  2  Johns.  280 ;  Matter  of  Smith,  16  Johns.  102;  Moody  v,  Payne,  2  Johns.  Ch. 
548 ;  Jarvis  v.  Hyer,  4  Dev.  (N.  C.)  867  ;  Tappan  v,  Blaisdell,  5  N.  Hamp.  190.  Tor 
the  general  doctrine  laid  down  in  the  text,  see,  at  laige,  Emerig.  Traits  des  Con.  k  la 
Grosse,  c.  12,  sec.  6 ;  £2  parte  Cook,  2  P.  Wms.  499 ;  West  v.  Skip,  1  Vesey  Sen*, 
456 ;  Ex  parte  ISAum,  3  Vesey,  238 ;  Taylor  v.  Fields,  4  Vesey,  396 ;  Ex  parU  AbeU,  4 
Vesey,  837 ;  Ex  parte  Kensington,  14  Vesey,  447 ;  Ex  parte  Taitt,  16  Vesey,  193;  Ch. 
De  Sanssure,  in  Woddrop  v.  Ward,  3  Des.  Ch.  203,  and  in  2  M'Cord  Ch.  302; 
M'Cnlloh  V.  Dashiell,  1  Harr.  &  Gill,  96 ;  Barber  v.  Hartford  Bank,  9  Conn.  407; 
Witter  V.  Bichards,  10  Ibid.  37 ;  Pierce  o.  Jackson,  6  Mass.  242 ;  Allen  v.  Wells,  22  Pick. 
450 ;  Wilder  v.  Eeeler,  3  Paige,  167 ;  Lyndon  v.  Goriutm,  1  GaUison,  367  ;  Taylor  9. 
Fields,  in  Exch.,  4  Vesey,  896 ;  15  Ibid.  559,  8.  C.  in  nctU;  Story  on  Partn.  pp.  516- 
521 .  This  rule  is  said  to  be  a  rule  of  convenience  merely,  and  that  it  is  a  mle  in  bank- 
mptcy,  and  not  a  role  of  general  equity.  Tb^  rule  in  bankruptcy,  in  the  time  of  Lord 
Hardwicke,  {Ex  parte  Sandier,  1  Atk.  98 ;  Ex  parte  Voguel,  1  Atk.  132,)  was,  to  permit 
joint  creditors  to  prove  their  debts,  under  a  separate  commission  against  one  partner, 
or  under  separate  commissions  against  all  the  partners,  but  only  in  reference  to  the 
certificate ;  and  the  joint  creditors  were  considered  to  have  an  equitable  right  to  any- 
surplus  of  the  separate  estates,  after  payment  of  the  teparate  creditors.  But  the  joint  prop- 
er^ was  distributed  under  n  joint  commission.  Lord  Thnrlow  broke  in  upon  the  role, 
and  allowed  joint  creditors  to  prove  and  take  dividends  under  a  aeparate  commission,  and 
held,  that  a  commission  of  bankruptcy  was  an  execution  for  all  the  creditors,  and  that 
no  distinction  ought  to  be  made  between  joint  or  separate  debts,  and  they  ought  to  be 
paid  ratably  out  of  the  bankrupt's  property.  (Ex  parte  Hayden,  1  Bro.  C.  C  454 ;  Ex 
parte  Copland,  1  Cox,  420 ;  Ex  parte  Hodgson,  2  Bro.  C.  C.  5.)  Lord  Rosslyn  restored 
Lord  Hardwicke's  rule,  (Ex  parte  lElton,  3  Vesey,  242 ;  Ex  parte  Abell,  4  Vesey,  837,) 
and  Lord  Eldon  also  followed  the  same  rule.    {Ex  parte  Clay,  6  Vesey,  813 ;  Ex  parte 

the  separate  creditors  have  a  preference  over  the  joint  creditors  as  to  the  separate 
estates  of  the  partners,  is  repudiated  in  several  recent  decisions.  Camp  v.  Grant.  21 
Conn.  41 ;  Bardwell  v.  Perry,  19  Vermont,  292 ;  Emanuel  v.  Bird,  19  Ala.  596.  Bui 
the  doctrine  is  strongly  affirmed  in  Crockett  o.  Crockett,  33  N.  Hamp.  542.  Whether 
the  rule  of  the  text  is  applicable  in  law  as  well  as  in  equity,  see  Jarvis  v.  Brooks,  S 
Foster,  136 ;  Cl^hom  v,  Ins.  Bank,  9  Geo.  319 ;  Baker  v.  Wimpee,  19  Id.  87. 
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of  tlus  prmciple,  it  is  heM,  that  the  creditor  of  an  ostensible  part- 
ner, and  who  gave  him  credit  as  a  angle  indiTidual,  is  not  to  be 


Eensiiig:to&,  14  YesQj,  447 ;  Ex  parte  Taitt,  16  Yeaej,  193.)  If,  therefore,  there  be  a 
joint  fond;  or  a  solvent  partner,  tk  joint  creditor  is  not  entitled  to  prove  his  debt  under 
A  separate  commission,  Jbr  the  purpom  of  reoeivnig  a  dividend,  without  an  order  in  chan- 
eerf.  Mr.  Justice  Story,  in  his  full  discussion  of  the  subject,  concludes  that  the  old 
rule,  now  reinstated  hy  Lord  Rossljn  and  Lord  Eldon,  rests  on  as  qnestignable  and 
unsatisfactory  a  foundation  as  any  rule  in  the  whole  system  of  our  jurisprudence^ 
while  he  admits  it  is  not  now  to  be  disturbed,  as  it  would  be  difficult  to  substitute  any 
other  rale  that  would  work  with  perfect  equality  and  equity.  Story  on  Partnership^ 
{{  376  -  383.  For  my  part,  I  am  free  to  confess,  Uiat  I  feel  no  hostility  to  the  rule,  and 
think  that  it  is  upon  the  whole  reasonable  and  just.  The  history  of  the  rule  and 
Its  fluctuations  was  noted  in  the  case  of  Murray  v.  Murray,  5  Johns.  Ch.  73-77.  In 
Pennsylvania  the  rule  has  been  discarded,  after  great  consideration,  as  not  being  a 
feneral  rule  in  equity,  but  one  founded  on  the  statutes  of  bankruptcy ;  and  joint  and 
■eparate  creditors  are  allowed  to  come  in  under  their  insolvent  laws,  jMin/xisRi,  for  a 
diatribntive  share  of  the  estate  of  an  insolvent  partner,  whether  the  fund  be  a  separate 
or  partnership  fund.  BeU  v,  Newman,  5  Serg.  &  Bawle,  78.  In  the  matter  of  the 
Estate  of  Spenry,  1  Ash.  347.  So  in  Georgia,  a  judgment  creditor  of  a  partner,  in  his 
individual  capacity,  may  levy  on  the  partnership  effects,  and  sell  his  debtor's  undivided 
interest  therein,  withoui  refirence  to  the  claims  of  the  creditors  of  the  firm.  Ex  parte  Steb- 
hlns  &  Mason,  R.  M.  Charlton,  77 ;  and  in  Vermont  it  has  been  held,  that  partnership 
creditors  have  no  priority  over  a  creditor  of  one  of  the  partners,  even  as  to  the  partner- 
ship eflects.  Beed  v.  Shepardson,  2  Vermont,  120.  In  South  Carolina,  a  copartner- 
ahip  creditor  has  a  right  to  resort  either  to  the  partnership  property,  or  to  the  separate 
property  of  the  partners.  He  has  two  funds,  and  may  be  compelled  by  the  separate 
creditors  of  one  of  the  partners  to  exhaust  the  partnership  property  bef(we  he  proceeds 
agunst  that  of  the  individual  partner.  But  the  private  creditors  of  a  partner  have  but 
one  fund,  and  cannot  go  against  the  partnership  funds  beyond  the  debtor's  interest  in 
the  balance  left,  after  the  payment  of  the  partnership  debts.  Wardlaw  v.  Gray,  Dud- 
ley Eq.  83, 113.  In  Massachusetts,  the  general  doctrine  relative  to  the  claims  of  co- 
partnership and  separate  creditors,  in  matters  of  partnership  is  considered  to  be  one  in 
equity,  and  not  at  law ;  and  it  was  decided,  in  Alien  v.  Wells,  22  Pick.  450,  that  the 
attachable  interest  of  one  of  the  copartners,  by  a  separata  creditor,  is  the  surplus  of  the 
joint  estate  remaining,  after  discharging  all  joint  demands  upon  it ;  and  this  necessarily 
creates  a  preference  in  favor  of  the  partnership  creditors  in  the  application  of  the  partner- 
ship property.  See,  also,  to  this  point,  Marshall,  C.  J.,  in  Tucker  v,  Oxley,  5  Cranch, 
39 ;  M'Culloh  v.  Dashiell,  1  Harr.  &  Gill,  96 ;  Story  Eq.  Jur.  625.  It  is  to  be  observed, 
however,  that  Lord  Roeslyn,  in  3  Vesey,  240,  declared  the  rule,  as  stated  in  the  text, 
to  be  settled  by  a  variety  of  xases,  not  only  in  bankruptcy,  but  upon  general  equity. 
The  rule  in  equity  is,  that  the  joint  estate  is  first  applicable  to  partnership  debts,  and 
the  separate  estate  to  the  separate  debts ;  and  the  weight  of  authority,  if  not  of  conven- 
ience anH  equity,  seems  to  be  decidedly  in  its  favor.  Mr.  Justice  Rose,  in  Ex  parte 
Moult,  1  Dea.  ft  Chit.  44,  73,  S.  C.  1  Montagu,  292,  declared  it  to  be  a  universal 
maxim  in  the  administration  of  assets  in  equity,  that  the  separate  estate  should  be 
applied  in  the  first  instance  to  the  separate  creditors,  and  the  joint  estate  to  the  joint 
eredttors.  The  joint  creditors  must  go  first  to  the  joint  estate,  and  the  separate  cred- 
itors first  to  the  separate  estate ;  and  if  there  be  a  surplus  of  the  joint  estate,  it  is  car^ 
ried  to  the  respective  separate  estates ;  or  if  a  surplus  of  the  separate  estates^  it  if 

7» 
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postponed  in  his  attachment  upon  the  stock  in  trade,  to  another 
creditor,  who  may  subsequently  attach  the  same  stock  for  a  isiA 


carried  to  the  joint  estate.  In  MassaclinfiettB,  a  statute  in  1838,  c.  163,  enacted  for 
the  relief  of  insolvent  debtors,  adopted  as  the  rule  for  distributing  the  eflfects  of  in- 
solvent debtors,  that  the  net  proceeds  of  the  joint  property  should  be  appropriated  to 
pay  the  joint  creditors,  and  the  net  proceeds  of  the  separate  estate  of  each  partner 
should  be  appropriated  to  pay  his  separate  debts.  This  is  precisely  the  English  nde 
in  equity  on  the  subject. 

The  history  and  fluctuations  of  the  remedy  at  law  of  the  creditor,  against  the  estate 
of  an  individual  partner,  are  calculated  to  throw  light  on  this  vexatious  subject ;  and 
the  cases  have  been  collected  and  ably  reviewed  in  the  note  of  the  reporter  to  the  case 
of  Smith,  in  16  Johns.  102,  and  still  more  ehtborately  in  art.  3,  in  the  American  Jurist 
for  October,  1841.  It  may  be  observed  summarily,  that  before  Lord  Mansfield's  tinie, 
the  rule  was,  that  on  an  execution  at  law  against  a  partner  for  his  individual  debt,  the 
sheriff  levied  on  all  the  tangible  property  of  the  partnership,  because  it  was  joint  and 
undivided  property,  and  he  sold  only  the  undivided  share  or  interest  of  the  defendant; 
and  the  joint  tenancy  between  the  partners  was  severed  by  the  sale,  and  the  vendee 
became  tenant  in  common  with  the  other  partners,  without  reference  to  the  partnenhip 
accounts.  To  levy  on  the  entire  share  of  one  partner,  it  was  deemed  necessary  to  seize 
all  the  effects  of  the  partnership,  and  to  restore  to  the  other  partner  his  share  or  moiety, 
because,  by  seizing  the  debtor's  share  only,  say  a  moiety,  and  selling  that,  the  other 
partner  would  have  a  right,  as  a  joint  tenant,  to  a  moiety  of  that  moiety.  Heydon  v. 
Heydon,  1  Salk.  392 ;  Jacky  v.  Butler,  2  L.  Raym.  871 ;  Pope  v.  Haman,  Comb.  217 ; 
Hankey  v,  Garratt,  1  Vesey,  240 ;  Eddie  v.  Davidson,  I>oug.  650.  There  was  a  vast 
inconvenience  and  uncertainty,  if  not  iigustioe,  in  that  practice,  for  it  was  impossible 
to  know  what  was  the  value,  if  any,  of  the  debtor's  interest  in  the  partnership,  until  a 
liquidation  of  the  partnership  accounts.  Lord  Mansfield  undertook  to  correct  this 
practice  upon  equity  principles,  and  it  became  the  doctrine  that  the  creditor  could  not 
take  an  undivided  moiety  of  the  partnership  efiects  for  the  separate  debt  of  that  part- 
ner, without  having  regard  to  the  partnership  accounts.  He  could  only  take  the 
interest  of  the  debtor  partner  in  the  partnership  efiects ;  and  that  interest  was  only  the 
share  remaining  due  after  the  partnership  debts  were  settled  and  the  accounts  adjusted. 
This  principle  was  announced  in  Fox  v.  Hanbury,  Cowp.  445.  And  afterwards,  in 
Eddie  v.  Davidson,  the  E.  B.  undertook  to  carry  into  effect  the  equities  between  the 
parties,  by  ordering  a  partnership  account  of  the  partnership  effects  to  be  taken  by 
reference  to  a  master.  This  was  afterwards  repeated,  as  stated  by  counsel  in  Chapman 
e.  Eoops,  3  Bos.  &  Pull.  289.  It  was  assuming  equity  powers  in  a  court  of  law ;  and 
Lord  Eldon  held,  that  a  court  of  law  was  incompetent  to  take  partnership  accounts, 
and  that  it  belonged  to  a  court  of  equity  to  take  the  account  and  ascertain  what  the 
sheriff  ought  to  have  sold.  Waters  v.  Taylor,  2  Ves.  &  Bea.  299,  301.  In  the  matter 
of  Wait,  1  Jac.  &  Walker,  588,  it  is  now  considered  to  be  settled,  that  courts  of  law 
cannot  take  partnership  accounts.  Parker  v.  Pistor,  3  Bos.  &  Pull.  288.  Chapman  v. 
Eoops,  lb.  529.  The  Supreme  Court  of  Pennsylvania,  in  M'Carty  v.  Emlcn,  2  Dallas, 
278,  followed  the  English  rule ;  but  Mr.  Justice  Yeatcs,  in  that  case,  held  to  the  more 
modem  doctrine;  and  in  Church  v.  Enox,  2  Conn.  514,  the  modem  rule  was  fol- 
lowed, though  strongly  opposed  by  the  minority  of  the  court  The  doctrine  of  moieties 
is  now  exploded,  and  the  creditors  under  execution  or  process  of  foreign  attachment, 
or  assignees  of  a  partner,  or  purchasers  on  sheriffs'  sales,  can  take  only  the  interest  of 
the  debtor  in  the  partnership  funds,  mibjtct  to  the  aceowUs  of  the  partnenhip.    That  in* 
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created  equally  upon  the  same  credit,  though  he  should  have  dis- 
covered a  concealed  partner,  and  set  up  his  claim  as  a  partnership 

ferast,  and  not  the  partnership  efiects,  is  sold,  and  that  interest  is  merely  the  share 
Ibnnd  to  hdong  to  the  debtor  npon  an  adjnstm^t  in  equity  of  the  partnership  ao- 
eoimts.  Taylor  v.  Fields,  4  Yesey,  396 ;  S.  C.  15  Yesey,  559,  note ;  Goss  v.  Du  Fres- 
Boy,  1  Cook  B.  L.  539;  Yonng  9.  Eeighly,  15  Ycsey,  557.  Lord  Eldon,  in  the  matter 
of  Wait,  1  Jac  &  Walk.  608 ;  Pierce  9.  Jackwn,  6  Mass.  242 ;  Fisk  v.  Herrick,  lb.  271. 
In  the  matter  of  Smith,  16  Johns.  102 ;  Winston  v.  Ewing,  1  Alab.  (N.  S.)  129 ; 
Scmgham  c.  Carter,  12  Wendell,  131 ;  Doner  v,  Stanfifer,  1  Penn.  198 ;  Barber  v.  Hart- 
ibid  Bank,  9  Conn.  407 ;  Witter  v.  Richards,  10  lb.  37.^  In  Burrall  v.  Acker,  in  the 
N.  Y.  Coort  of  Errors,  23  Wendell,  606,  the  chancellor,  in  behalf  of  the  court,  declared 
Hut  the  interest  of  a  member  in  partnership  property  might  be  leried  upon  and  sold 
imder  execution  at  law,  and  before  the  sale  the  sheriff  may  take  a  Joint  possession  with 
die  other  members  of  the  firm,  but  whether  he  could  take  exdusiue  possession  was  left 
undecided.  The  vendee  takes  as  a  tenant  in  common,  subject  to  the  incumbrance  of 
the  partoership  account,  and  the  account  may  be  taken  in  equity  at  the  instance  of  any 
party  in  interest  Beran  v.  Lewis,  1  Sim.  376.  This  whole  subject,  relative  to  the 
adjustment  of  partnership  accounts,  ia  properly,  and  ought  to  be  exclusively,  of  equity 
jnxisdietion.  The  authorities  and  the  doctrine  on  this  subject  were  learnedly  and  ably 
diBeasscd  by  Mr.  Justice  Cowen,  in  Phillips  v.  Cook,  24  Wendell,  359 ;  and  the  court 
decided,  that  on  execution  at  law  against  one  of  two  partners,  the  sheriff  might  law- 
liilly  seise,  not  merely  the  moiety,  but  the  corpus  of  the  joint  estate,  or  the  whole,  or 
so  mnch  of  the  entire  partnership  efibcts  as  might  be  necessary  to  satisfy  the  execution, 
and  sell  the  interest  of  the  (defendant)  partner  therein,  and  deliver  the  property  sold 
to  the  purchaser.  The  purchaser  becomes  thereby  a  tenant  in  common  with  the  other 
partner,  and  if  he  purchases  with  notice  of  partnership,  he  takes  subject  to  an  account 
between  the  partners,  and  to  the  equitable  claims  of  the  partnership  creditors.  The 
same  point  was  again  so  decided  in  Birdseye  v,  Ray,  4  Hill  (N.  Y.)  161.  But  see 
Story  on  Partn.  §}  261-264.  Mr.  Justice  Story,  §  264,  concludes,  that  the  sheriff 
oaght  to  be  enjoined  on  execution  at  law  from  a  sale  of  the  separate  interest  of  the 
pATtner  defendant  in  the  partnership  property,  until  the  account  be  taken  on  a  bill  in 
chancery,  and  the  share  of  the  debtor  partner  ascertained ;  and  that  the  decision  in 
Moody  V,  Payne,  2  Johns.  Ch.  548,  denying  the  injunction,  was  not  founded  on  the 
true  result  of  the  English  decisions.  As  I  have  already  observed,  the  more  fit  and 
mitable  rule  of  practice  would  seem  to  be,  to  have  the  adjustment  of  the  partnership 
aeeoimt  to  precede  the  sale.  But  the  current  of  the  authorities,  as  I  read  them,  is  the 
otfier  way,  and  they  are  emphatically  so  in  New  York.  In  the  case  last  cited  iVom 
Wendell,  the  decision  in  Moody  &  Payne  was  referred  to  and  approved.  Mr.  Justice 
Story  himself,  in  a  subsequent  part  of  his  Commentaries  on  Partnership,  §  311,  admits 
the  established  rule  and  practice  at  law  to  be,  that  on  execution  at  law,  the  creditor  of 
the  debtor  partner  may  seize  and  sell  the  tangible  goods  and  efiects  of  the  partnership, 
or  a  part  thereof,  and  that  the  sale  would  be  good  to  the  extent  of  the  judgment 
debtor's  right,  title,  and  interest  therein,  to  be  afterwards  adjusted.  In  the  Court  of 
Chancery  in  New  Jersey,  the  chancellor  was  of  opinion  with  Judge  Story,  as  respects 
the  sale  of  personal  property.  Cammack  v,  Johnson,  1  Green  (N.  J.)  Ch.  163 ;  while 
in  Massachusetts,  in  Reed  t;.  Howard,  2  Metcalf,  36,  it  was  held  that  the  sheriff  might 
and  take  the  whole  personal  property  held  by  A  and  B  in  common,  on  process  of 


*  FiOey  v.  Phelps,  18  Conn.  294 ;  Sutcliffe  v.  Dohrman,  18  Ohio,  181 ;  Baker's  Ap- 
peal, 21  Penn.  76 ;  Haskins  v.  Everett,  4  Sneed  (Tenn.)  531. 
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creditor,  (c) '  This  elaim  of  ihe  jomt  creditors  is  not  suc^  a  lien 
upon  the  partnership  property  but  liiat  a  bona  fide  alienation. to  a 
purchaser  for  a  valuable  consideration  by  the  partners,  or  either 
of  them,  before  judgment  and  execution,  will  be  held  valid.^  Upon 
a  dissolution  of  the  partnership,  each  partner  has  a  lien  upon  the 
partnership  effects,  as  well  {or  his  indemnity  as  for  his  proportion 
of  the  snrphis.  (d)    But  creditors  have  no  Uen  upon  the  partner- 

attachment  against  A  only,  thongh  he  could  only  sell  an  nndivided  moie^  on  exe- 
cntion,  and  the  purchaser  would  become  a  part-owner.  If  the  sheriff  was  to  sell  the 
entire  property-  on  an  execution  against  one  cotenant  or  partner,  he  would  be  a  tres- 
passer.* Waddell  v.  Cook,  2  Hill,  47.  Again,  in  Moore  v.  Sample,  3  Ala.  (N.  ST) 
819,  it  was  held  that  the  sheriff  on  execution  against  A  might  levy  on  the  goods  of 
the  firm  of  A  &  B,  and  take  exclusive  possession,  and  sell  the  interest  of  A  therein, 
and  this  proceeding  could  only  be  arrested  by  equitable  interposition.  On  this  fidgiona 
subject  Ch.  J.  Tindall  said,  in  Johnson  v.  Evans,  7  Mann.  &  Or.  249,  that  the  general 
rule  of  law  was,  that  the  judgment  creditor  of  any  partner  might  take  an  execution 
against  that  partner,  as  well  his  separate  property  as  his  share  or  interest  in  all  the  per^ 
sonal  property  of  the  partnership  that  was  capable  of  being  seized.  The  sheriff  must 
seize  the  whole,  the  shares  of  two  partners  being  undivided.  (Heydon  v.  Heydon, 
supra.]  This  arises  ftom  the  necessity  of  the  case.  But  taking  possession  of  the 
whole  does  not  convey  any  interest  on  property  in  the  other  part-owner's  share.  The 
judgment  creditor  becomes  tenant  in  common  with  the  other  partner.  The  sheriff  can 
only  sell  the  moiety.*    Jacky  v.  Butler,  2  Lord  Baym.  871. 

(c)  Lord  V.  Baldwin,  6  I^ck.  348 ;  French  v.  Chase,  6  Greenl.  166. 

{d)  Lord  Eldon,  J^^x/Kxrte  Williams,  11  Vesey,  5 ;  Stoiy  on  Partnership,  §§  326, 441. 
It  has  been  adjudged,  on  good  consideration,  in  the  case  of  Jackson  v.  Cornell,  1  Sandf. 
Ch.  348,  that  on  a  general  assignment  of  his  separate  property  by  an  individual  part- 
ner, though  before  a  lien  attaches  by  judgment,  execution,  or  creditor's  bill,  he  has  no 

*  Van  Valen  v.  Russell,  13  Barb.  (N.  T.)  590;  Brown's  Appeal,  17  Fenn.  480. 

*  Greenwood  v.  Brodhead,  8  Barb.  (N.  T.)  593 ;  Waterman  v.  Hunt,  2  B.  L  298 ; 
Allen  r.  Centre  Valley  Co.  21  Conn.  130.    But  see  Ferson  9.  Monroe,  1  Foster,  462. 

*  Bates  V,  James,  3  Duer,  45 ;  Walsh  v .  Adams,  3  Denio,  125.  In  this  last  case, 
which  was  trespass  against  the  sheriff  for  selling  the  entire  property,  the  plaintiff  was 
allowed  to  recover  the  value  of  his  proportion  of  the  property,  without  regard  to  the 
solvency  of  the  firm  or  the  state  of  the  accounts. 

*  In  Ohio,  a  sale  by  a  sheriff  will  be  restrained,  until  the  interest  of  the  partner  can 
be  ascertained,  which  alone  can  bo  sold.  Place  i;.  Sweetzer,  16  Ohio,  142.  So  in  Bli- 
nois.  Newhall  v,  Buckingham,  14  Bl.  405.  Whether  such  sale  would  be  so  restrained 
in  New  Hampshire,  was  left  undecided  in  Dow  v.  Sayward,  14  N.  Hamp.  9, 13.  But  in 
Newman  v.  Bean,  1  Foster,  93,  and  Hill  v,  Wiggin,  11  Id.  292,  it  was  held  that  an 
action  may  be  maintained  against  a  sheriff,  who,  on  an  execution  for  the  debt  of  a 
single  partner,  seizes  the  partnership  goods  and  excludes  the  other  partners.  Otherwise 
in  North  Carolina.  Vann  v,  Hvssey,  1  Jones,  381.  And  see  T<atham  v.  Simmons,  3 
Jones,  27.  In  Pennsylvania,  the  sheriff,  on  an  execution  against  one  partner,  can  at- 
tach and  sell  only  that  partner's  contingent  interest  in  the  partnership  stock  and  profits 
after  settlement  of  the  partnership  accounts.  Deal  v.  Bogne,  20  Penn.  228 ;  Lucas  v. 
Laws,  27  Id.  211. 
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ship  effects  for  their  debts.  Their  equity  is  the  equity  of  the  part- 
ners operating  to  the  payment  of  the  partnership  debts  J  These 
are  just  and  obvious  principles  of  equity,  on  which  we  i^eed  not 
enlarge,  and  they  have  been  recognized  and  settled  by  a  series  of 
English  and  American  decisions,  (e) 

*  To  render  the  dissolution  safe  and  effectual,  there  must  *  66 
be  due  notice  given  of  it  to  the  world  ;  and  a  firm  may  be 
bounds  after  the  dissolution  of  a  partnership,  by  a  contract  made 
bj  one  partner  in  the  usual  course  of  business,  and  in  the  name 
of  the  firm,  with  a  person  who  contracted  on  the  faith  of  the  part- 
nership, and  had  no  notice  of  the  dissolution,  (a)  ^    The  principle 


10  giTe  preferences  to  the  crediton  of  the  firm,  in  exdosion  of  his  indiyidnal 
creditors.'    Nor,  on  the  other  haiid,  can  the  partnership,  by  a  general  assignment  of 
the  partnership  effects,  give  preference  to  the  creditors  of  the  individual  partners  ove^  * 
Ihoee  of  the  firm.    All  such  assignments  are  held  to  be  frandolent  and  Toid. 

(«)  West  V,  Skip,  1  Vesej  Sen.  456 ;  Ex  parte  Rnffin,  6  Vesey,  119 ;  Ex  parte  Fell, 
10  Tesey,  347  ;  Ex  parte  Williams,  11  Ibid.  3 ;  Ex  parte  Kendall,  17  Ibid.  526 ;  The 
Master  of  the  Bolls,  in  Campbell  v.  Mullet^  2  Swanst  551 ;  Ex  parte  Harris,  1  Madd. 
563 ;  Moiray  v,  Mnrray,  5  Johns.  Ch.  60 ;  Woddrop  o.  Ward,  3  Desans.  (S.  C.)  203 ; 
Bell  V.  Newman,  5  Sei^*  4  Rawle,  78 ;  Doner  v.  Stauffer,  \  Penn.  198 ;  White  v. 
Union  Insurance  Company,  1  Nott  &  M'Cord,  557 ;  Ridgeley  o.  Carey,  1  Har.  & 
McUen.  167 ;  M'Culloh  v.  Dashiell,  1  Har.  &  Gill,  96 ;  Stoxy  J.,  in  Hoxie  v.  Carr,  1 
Sumner,  181,  182. 

(a)  Le  Boy,  Bayacd  4  Co.  «»  Johnson,  2  Petem  U.  S.  186 ;  Brisbao  o.  Boyd»  4 
^•ige,17. 

'  Therefore,  if  the  contract  of  partnership  be  such  that  the  individual  partners  can 
enforce  no  lien  on  the  partnership  effects  for  the  payment  of  the  debts  of  the  firm, 
the  partnership  creditors  have  no  prefbrenoe  over  individual  creditors.  Bice  v,  Bar- 
nard, 20  Vermont,  479;  Allen  v.  Centre  Valley  Co.  wpras  Snodgrass's  Appeal,  13 
Pena.  471. 

The  same  consequence  follows  where  there  has  been  a  bona  fide  sale  of  the  partner* 
ahip  effects,  without  the  reservation  of  any  lien.  Ketchum  v.  Durkee,  1  Barb.  Ch.  480. 
Beeee  o.  Bradford,  13  Ala.  837. 

This  equitable  principle  of  paying  partnership  creditors  out  of  partnership  funds, 
and  individual  creditors  out  of  the  private  funds  of  the  partners,  applies  only  where 
neither  the  joint  nor  the  separate  creditors  can  reach  the  property  of  their  debtors  by 
execution  at  law.  Kirby  v.  Schoonmakcr,  3  Barb.  Ch.  46,  50 ;  Tonng  v.  Frier,  1 
Stockt  465. 

*  See,  however,  the  case  of  Whitely  o.  May,  decided  in  the  Virginia  C.  C,  U.  S. 
Xaw  Mag.  p.  442,  May,  1850,  where  a  contrary  doctrine  is  strenuously  maintained. 
Sec,  also,  pp.  44,  45,  ante,  and  noiee.  In  Wilson  v.  Bowden,  8  Bich.  9,  in  Norris  v. 
Vernon,  Ibid.  13,  it  was  held,  that  the  assignment  by  one  partner  of  his  interest  in  the 
partnership  to  his  separate  creditors,  was  valid  as  against  the  creditors  of  the  firm. 

^  Merrit  v.  Pollys,  16  B.  Mon.  355 ;  Grady  v.  Bobinson,  28  Ala.  289 ;  City  Bank  of 
BiQoUyn  v.  McChesney,  20  N.  T.  240 ;  Martin  v.  Searles,  28  Conn.  43.  But  see,  also 
Holdam  v.  Butterworth,  5  Bosw.  9. 
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on  which  this  responsibility  proceeds,  is  the  negligence  of  the  part- 
ners in  leaving  the  world  in  ignorance  of  the  fact  of  the  dissolu- 
tion, and  leaving  strangers  to  conclude  that  the  partnership  con- 
tinued, and  to  bestow  faith  and  confidence  on  the  partnership  name 
in  consequence  of  that  belief. 

What  shall  be  sufficient  constructive  or  implied  notice  of  the 
dissolution  has  been  a  vexed  question  in  the  books.  A  notice  in 
one  of  the  public  and  regular  newspapers  of  the  city  or  county 
where  the  partnership  business  was  carried  on  is  the  usual  mode 
of  giving  ttie  information,  and  may,  in  ordinary  cases,  be  quite 
sufficient.  But  even  the  sufficiency  of  that  notice  might  be  ques- 
tioned in  many  cases,  unless  it  was  shown  that  the  party  entitled 
to  notice  was  in  the  habit  of  reading  the  paper.  Public  notice 
given  in  some  such  reasonable  way  would  not  be  actual  and  ex- 
press notice ;  but  it  would  be  good  presumptive  evidence  for  a 
jury  to  include  all  persons  who  have  not  had  any  previous 
*  67  dealings  with  the  *  firm.  As  to  persons  who  have  been  in 
the  habit  of  dealing  with  the  firm,  it  is  requisite  that  actual 
notice  be  brought  home  to  the  creditor,  or,  at  least,  that  it  be  given 
under  circumstances  ffom  which  actual  notice  may  be  inferred,  (a)^ 
If  the  facts  are  all  found  or  ascertained,  the  reasonableness  of  no- 
tice may  be  a  question  of  law  for  the  court,  and  so  it  was  held  in 
Mowatt  V.  Sawland;  (b)  but  generally  it  will  be  a  mixed  question 
of  law  and  fact,  to  be  submitted  to  a  jury  under  the  direction  of 

(a)  Yemon  v.  The  Manhattan  Ck>mpany,  17  Wendell,  tsas ;  S.  C.  22  Wendell,  183; 
Watkinson  v.  Bank  of  Pennsylvania,  4  Wharton,  482 ;  Mitchnm  v.  The  Bank  of  Ken- 
tucky, 9  Dana,  166 ;  Mauldin  o.  Bank  of  Mobile,  2  Ala.  (N.  S.)  502 ;  Rowley  v.  Home, 
8  Bing.  2.  The  doctrine  seems  to  be,  that  merely  taking  a  newspaper,  in  which  a 
notice  is  contained,  is  not  sufficient  to  charge  a  party,foriti8not  to  be  contended  that 
he  reads  the  contents  of  all  the  notices  in  the  newspapers  which  he  may  chance  to  take.* 
The  inference  of  constmctiTe  notice  from  such  a  source  was  pretty  strongly  exploded 
in  some  of  these  cases. 

(6)  3  Day,  363. 

^  Clapp  V.  Rogers,  2  Eeman,  283 ;  Deyins  v.  Harris,  3  G.  Greene,  186 ;  Johnson  v. 
Totten,  3  Cal.  343 ;  Pope  v.  Risley,  23  Mis.  185 ;  Brown  v.  Clark,  14  Penn.  469 ;  Skan- 
nel  V.  Taylor,  12  Louis.  773.  And  it  is  not  sufficient  that  the  firm  took  the  necessaiy 
steps  to  give  notice,  if  such  notice  was  neyer  received.  Johnson  v.  Totten,  3  Cal.  343 ; 
Page  V.  Brunt,  18  HI.  37 ;  Mechanics'  Bank  v.  Livingston,  13  Barb.  (N.  Y.)  458.  A  sin- 
gle previous  dealing  is  sufficient  to  give  the  dealer  the  protection  of  the  rule.  Lyon  v. 
Johnson,  28  Conn.  1. 

*  Hutchins  v.  Bank  of  Tennessee,  8  Humph.  418 ;  Conro  9.  Port  EEenry  Iron  Co.  12 
Barb.  (N.  T.)  27 ;  Pope  v.  Risley,  28  Mis.  (2  Jones)  185. 
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file  court,  whether  notice  in  the  particular  case,  under  all  the  cir- 
cumstances, has  been  sufficient  to  justify  the  inference  of  actual  or 
constructive  knowledge  of  the  fact  of  the  dissolution.  The  weight 
of  authority  seems  now  to  be,  that  notice  in  qne  of  the  usual  ad- 
Tertising  gazettes  of  the  place  where  the  business  was  carried  on, 
and  published  in  a  fair  and  usual  manner,  is  of  itself  notice  of  the 
fi&ct  as  to  all  persons  who  have  not  been  previous  dealers  with  the 
partnership,  (c)  Nor  is  notice,  in  fact,  requisite,  when  a  partner- 
ship is  dissolved  by  operation  of  law.'  A  declaration  of  war  puts 
an  end  to  the  continuance  of  commercial  partnership,  between  sub- 
jects of  the  two  countries,  having  each  his  domicile  in  his  own 
country ;  and  such  an  official,  solemn  act  of  government  is  notice 
to  all  the  world  of  the  most  authentic  and  monitory  kind,  and 
supersedes  the  necessity  of  any  other,  {d) 

When  a  single  partner  retires  from  the  firm,  the  same  notice 
*  is  reqiiisite  to  protect  him  from  continued  responsibility ;  *  68 
and  even  if  due  notice  be  given,  yet,  if  the  retiring  party 
willingly  suffers  his  name  to  continue  in  the  firm,  or  in  the  title 
of  the  firm  over  the  door  of  the  shop  or  store,  he  will  still  be 
holden.  (a)  But  if  the  use  of  the  name  of  the  former  firm  be 
continued  without  his  authority,  and  the  retiring  partner  had 
given  due  notice  of  the  dissolution  of  the  connection,  he  is  not 
responsible  for  the  use  of  his  name  without  his  consent  or  author- 
ity, and  without  any  act  to  warrant  it ;  and  he  is  not  bound  to 
take  legal  measures  to  have  the  use  of  the  former  name  of  the 
firm  discontinued.  Persons  must  inquire,  and  know  at  their  peril, 
who  are  truly  designated  by  the  firm.  (5)^  A  dormant  partner  may 

(c)  Godfrey  v.  Tnmball,  1  Esp.  N.  P.  371 ;  Parkin  v.  Carrnthers,  3  n>id.  248 ;  Gor- 
ham  V.  Thompaon,  Peake  N.  P.  42;  Graham  v,  Hope,  Ibid.  154;  Leeson  v.  Holt,  1 
Starkie,  186 ;  Jenkins  p.  Blizard,  Ibid.  420;  WlUiamB  v.  Keats,  2  Starkie,  290;  Wright 
V.  Pnlham,  2  Chitfy,  121 ;  Booth  v,  Qnin,  7  Price  (Exch.)  193 ;  Lansing  v.  Gaine,  2 
Johns.  300 ;  Eetcham  v.  Clark,  6  Ibid.  144 ;  Graves  v.  Meny,  6  Cowen,  701 ;  Martin  v. 
Walton,  1  M'Cord,  16 ;  Bank  of  Sonth  Carolina  v.  Hnmphreys,  Ibid.  388 ;  Whitman 
V.  Leonard,  3  Pick.  177 ;  Prentiss  v.  Sinclair,  5  Vermont,  149 ;  Watkinson  v.  Bank  of 
Pennsylvania,  4  Wharton,  482 ;  Shnrlds  v.  Tilson,  2  McLean,  458. 

{d)  Griswold  v,  Waddington,  15  Johns.  57,  16  Johns.  494. 

(a)  Williams  v.  Keats,  2  Starkie,  290 ;  Brovm  v,  Leonard,  2  Chit^,  120;  Dolman  v. 
Orchard,  2  Carr.  &  Pa.  104. 

{b]  Kewsome  v.  Coles,  2  Campb.  617 ;  Story  on  Partn.  §  160. 

*  Ifnlett  V.  Jaekman,  8  ABen,  287. 

^  Boyd  17.  McCann,  10  Md.  118 ;  Wait  v.  Brewster,  31  Vermont^  6U 
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withdraTT  without  gvnng  pubUc  notice  of  the  dissolution  of  the 
partnership ;  for,  beii^  unknown  as  a  partner,  the  firm  was  not 
trusted  on  his  account,  and  he  is  chargeable  only  for  debts  con- 
tracted during  the  time  he  was  actually  a  partner,  (e)  If  a  partner 
retires  without  notice,  he  is  not  liable  for  a  partnership  debt  con- 
tracted afterwards  with  a  person  who  never  knew  he  was  a  partner, 
«uid  when  he  was  not  so  notorious  as  a  partner  as  to  raise  a  pre- 
sumption of  that  knowledge,  {d)  In  the  case  of  an  iu&nt  partner, 
his  acts  and  contracts  are  of  course  voidable ;  but  if  cm  arriving  at 
full  age,  tiie  infant  does  not  disaffirm  the  partnership,  and  give 
notice  of  it  to  those  with  whom  the  partnership  have  had  dealings, 
lie  will  be  responsible  for  subsequent  debts  contracted  on  the  credit 
of  the  partnership.  The  ground  of  the  rule  is,  that  the  infant 
acted  as  partner  during  his  infancy,  and  when  be  comes  of 
*  69  age  he  neglects  to  inform  the  world  that  *  he  is  not  a  part- 
ner, and  suffers  it  to  deal  imder  mistake  and  delusion,  (a) 
Having  thus  &r  collected  and  reviewed  the  general  principles 
which  constitute  the  law  of  partnership,  And  followed  those  princi- 
ples into  their  practical  details,  the  plan  of  these  lectures  will  not 
permit  me  to  go  more  minutely  into  the  subject,  or  to  consider  the 
legal  and  equitable  remedies  which  exist  between  partners,  and 
between  them  and  third  persons  in  relation  to  the  various  rights 
and  duties  which  belong  to  the  association.  The  questions  arising 
upon  those  remedies,  and  particularly  in  respect  to  the  settlement 
of  the  partnership  estate,  in  the  various  cases  of  dissolution,  and 
especially  of  dissolution  by  bankruptcy,  are  subtle  and  numerous. 
The  decrees  in  equity  under  this  head  abound  with  minute  and 


(c)  Evans  v.  Dnixnmond,  4  Esp.  N.  P.  89 ;  Armstrong  v.  Hnssey,  12  Seig.  &  Rawle, 
315 ;  Deford  v,  Beynolds,  36  Penn.  325 ;  Heath  v.  Sansom,  1  Nev.  &  Mann.  lOi ;  4 
Bam.  &  Adol.  172,  S.  C.  It  seems  to  be  the  doctrine  of  the  case  of  Evans  v.  Dmmmond, 
and  especially  of  that  of  Thompson  v.  Perdval,  3  Nev.  &  Mann.  167,  that  if  a  creditor 
of  a  dissolved  partnership  accepts  for  his  debt  the  negotiable  paper  of  the  acting  part- 
ner who  continues  the  business,  and  who  has  charge  of  the  effects  and  of  the  setticment 
of  the  concern,  it  is  evidence  of  an  agreement  to  dischaige  the  retiring  partner.' 

(d)  Carter  v.  Whalley,  1  Bam.  &  Adol.  11 ;  1  Lloyd  and  Wels.  297,  S.  C. ;  Stoiy  on 
Partn.  §  160,  n.* 

(a)  Goode  v,  Harrison,  5  B.  &  Aid.  147. 


*  See  Harris  v.  Farwell^  15  Eng.  L.  &  Eq.  70 ;  Tamell  v.  Anderson,  14  Mis.  619. 

*  Cregler  v.  Durham,  9  Ind.  875.    Bntlsee  Western  Bank  of  Scotland  v,  NMdiU,  1 
Foster  &  Finl.  401. 
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refined  distinctions,  and  they  form  a  comprehensive  and  very  com- 
I^icated  part  of  this  branch  of  the  commercial  law.  (b) 

{h)  Among  those  EnglUb  ^reatitea  which  eniet  moi«  at  large  on  the  law  of  partner- 
ship, I  would  refer  the  student  to  a  valuable  summaiy  of  the  law  of  partners,  in  the 
third  Tolume  of  Mr.  Chitty's  large  treatise  on  the  Laws  of  Commerce  and  Manufac- 
tures, and  the  Contracts  relatmg  thereto ;  and,  more  especiallj,  to  the  American  edi- 
tion of  Mr.  Gow^s  practical  treatise  on  the  Law  of  Partnership,  fiom  which  I  have 
derived  great  assistance.  The  American  editor,  Ifr.  IngIahan^  has  enriched  the  work 
with  a  series  of  learned  notes,  in  which  the  American  cases  are  diligentlj  collected, 
and  the  force  and  application  of  them  ably  considered ;  and  I  think  the  book  is  to  be 
preftned  to  flie  note  recent  trsatise  of  Mr.  Ctre^,  which  has  nothing  in  particKlAr  to 
rseammoid  it,  exoept  it  be  the  addition  of  new  cases,  arisiDg  since  the  publication  of 
Mr.  Gow.  Since  the  third  edition  of  this  work,  a  new  treatise  on  the  Law  of  Part- 
nership, bj  Mr.  CoUjer,  appeared,  with  notes  of  American  cases  by  Mr.  Philfips  and 
Mr.  Pickering,  of  Boston.  Commentaries  on  the  Law  of  Partnership,  by  Mr.  Jasdee 
Btory,  have  also  been  published  since  the  fourth  editioa4  The  last  two  are  works  of 
gnat  merit,  and  the  latter  pre-eminently  so,  and  they  have  stated  fully  the  principles 
and  distinctions,  and  given  the  learning  and  cases  which  belong  to  the  subject  An 
able  treatise  on  the  Law  of  Partnership,  Railway,  and  other  Joint-Stock  Companies, 
by  Andrew  Blsset,  was  publiahed  at  London,  in  1847.  The  fifth  American  editioa  of 
Mr.  OoUyer'a  work  was  published  in  1861,  edited  by  J.  C.  Perkins. 


Toi^m. 
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LECTURE  XLIV. 


OF  NEGOniLBLE  PAPER. 


(1.)   Of  ihe  history  of  hiUs  and  notes. 

It  is  the  general  opinion  that  the  commerce  of  the  ancients 
was  carried  on  without  the  use  of  biUs  of  exchange,  and  there 
is  no  vestige  of  them  in  the  Roman  law.  A  passage  in  the  Pan- 
dects (a)  shows  it  to  have  been  the  practice  with  the  creditor  who 
lent  money  on  bottomry,  or  respondentia,  to  a  foreign  merchant, 
to  send  his  slave  to  receive  the  loan,  with  maritime  interest,  on 
the  arrival  of  the  vessel  at  the  foreign  port.  This  certainly  would 
not  have  been  necessary,  says  Pothier,  (b)  if  bills  of  exchange  had 
been  in  use.  But  however  the  fact  may  have  been  with  the  Ro- 
mans, it  would  seem,  from  a  passage  in  one  of  the  pleadings  of 
Isocrates,  that  bills  of  exchange  were  sometimes  resorted  to  at 
Athens  as  a  safe  expedient  to  shift  funds  from  one  coimtry 
*  72  to  another,  (c)  Bills  *  of  exchange  are  of  such  indispensar 
ble  use  in  the  remittance  of  the  value  of  money  between 
distant  places,  without  risk  and  expense,  that  foreign  commerce 
cannot  conveniently  be  carried  on  without  them.    They  grew  into 

use  on  the  coasts  of  the  Mediterranean,  in  the  fourteenth  century,  (a) 

—  —  —  —  -  ■  -  ■-  — - —  — 

(a)  Dig.  i2,  2,  4, 1. 

(6)  Traits  du  Ck>n.  de  Change,  Ko.  6. 

(c)  See  the  pleading  of  Isocrates,  entitled  Trapeziticas.  (Isocratis  Scripta  omnia, 
edit.  H.  WoUius,  Basle,  1587.)  In  that  interesting  forensic  azgument  which  Isocrates 
puts  into  the  month  of  a  son  of  Soprens,  the  goremor  of  a  provinoe  of  Pontns,  in 
his  snit  against  Pasion,  an  Athenian  banker,  for  the  g^ssest  breach  of  tmst,  it  Im 
stated  that  the  son,  wishing  to  receiye  a  large  sum  of  money  from  his  father,  applied 
to  Stratodes,  who  was  about  to  sail  from  Athens  to  Pontns,  to  leave  his  money  and 
take  a  draft  upon  his  fiftther  for  the  amount.  This,  said  the  orator,  was  deemed  a 
great  adyantage  to  the  young  man,  for  it  saved  him  the  risk  of  remittance  from  Pontns, 
over  a  sea  covered  with  Lacedsemonian  pirates.  It  is  added,  that  Stratodes  was  so 
cautious  as  to  take  security  from  Pasion  for  the  money  advanced  upon  the  bill,  and  to 
whom  he  might  have  recourse  if  the  governor  oi  Pontns  should  not  honor  the  draft, 
and  the  young  Pontian  should  fail, 

(a)  In  1S94,  the  dty  of  Barcelona,  by  ordinance,  r^nlated  the  acceptance  of  bills 
of  exchange ;  and  the  use  of  them  is  said  to  have  been  introduced  into  Western  Eu- 
rope by  the  Lombard  merdiants,  in  the  thirteenth  century.  BiUs  of  exchange  are 
mentioned  in  a  passage  of  the  Jurist  Baldus,  of  the  date  of  1328.    Hallam's  Intro- 
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As  ihej  serve  the  purposes  of  cash,  and  facilitate  commerce,  and 
are  the  visible  representatives  of  large  masses  of  property,  they 
may  truly  be  said  to  enlarge  the  capital  stock  of  wealth  in  circu- 
lation, as  well  as  increase  the  trade  of  the  country. 

Promissory  notes  are  governed  by  the  rules  that  apply  to  bills. 
The  statute  of  8d  and  4th  Anne  made  promissory  notes  payable 
to  a  person,  and  to  his  order,^  or  bearer,  negotiable  like  inland 
bills,  according  to  the  custom  of  merchants  ;  and  by  the  statutes 
of  9  and  10  Wm.  m.  c.  17,  and  3  and  4  Anne,  inland  bills  are 
put  upon  the  footing  of  foreign  bills,  except  that  no  protest  is 
requisite.  'These  statutes  have  been  generally  adopted  in  this 
country,  either  formally  or  in  effect,  and  promissory  notes 
are  everywhere  negotiable,  {b)     The  effect  of  the  statute  *  is    *  73 

duction  to  theUteratiire  of  Europe,  vol.  i.  68.  M.  Boucher  received  firom  M.  Legon 
Deflaix,  a  natiTe  of  India,  a  memoir,  showing  that  billB  of  exchange  were  known  in 
India  from  the  most  high  antiquity.  But  the  ordinance  of  Barcelona  is,  periiaps,  the 
earliest  authentic  document  in  the  middle  ages  of  the  establishment  and  general  cur- 
rency of  bills  of  exchange.  (Consulat  de  la  Mer,  par  Boucher,  tom.  i.  614,  620.) 
The  first  bank  of  e»;hange  and  deposit  in  Europe  was  established  at  Barcelona,  in 
1401,  and  it  was  made  to  accommodate  foreigners  as  well  as  citizens.  1  Prescott's 
Ferdinand  and  Isabella,  Int.  p.  112.  M.  Merlin  says  the  edict  of  Louis  XI.,  of  1462, 
is  the  eariiest  French  edict  on  the  subject ;  and  he  attributes  the  invention  of  biUs  of 
exchange  to  the  Jews,  when  they  retired  from  Ftance  to  Lombardy.  The  Italians 
and  merchants  of  Amsterdam  first  established  the  use  of  them  in  France.  R<^per- 
toire  dc  Jurisprudence,  tit.  Lettre  et  Billet  de  Change,  sec.  2.  In  England,  reference 
was  made,  in  the  statute  of  5  Rich.  II.  c.  2,  to  the  drawing  of  foreign  bills.  This 
was  in  the  year  1381. 

(6)  By  the  N.  T.  Revised  Statutes,  vol.  i.  768,  sees.  1-6,  promissoiy  notes  payable 
in  money  to  any  person,  or  to  the  order  of  any  person,  or  to  bearer,  are  negotiable  in 
like  manner  as  inland  bills  of  exchange,  according  to  the  custom  of  merchants.  The 
payee  and  indorsee  of  every  such  note,  payable  to  them  or  their  order,  and  the  holder 
of  every  such  note,  payable  to  bearer,  may  sue  thereon  in  like  manner  as  in  cases  of 
inland  bills  of  exchange.  If  such  notes  are  made  payable  to  the  order  of  the  maker, 
or  to  the  order  of  a  fictitious  person,  and  are  negotiated  by  the  maker,  they  have  the 

*  The  question,  whether  an  instrument,  payable  to  a  person's  own  order,  can  be  de- 
clared on  as  a  promissory  note,  under  the  statute  of  Anne,  has  recently  been  much  dis- 
cussed in  the  English  courts.  The  Court  of  Exchequer,  in  Flight  v.  McLean,  16  Mees. 
&  W.  51,  held  that  such  an  instrument  was  not  a  promissory  note. 

In  the  subsequent  case  of  Wood  v.  Mytton,  10  Adol.  &  Ell.  805,  the  question  came 
before  the  Q.  B.,  and  after  a  review  of  the  preceding  case,  it  was  held,  that  such  an  in- 
strument was  a  promissory  note  within  the  statute. 

In  Hooper  v.  Williams,  2  Exch.  13,  the  question  came  a  second  time  before  the  Court 
of  Exchequer,  and  that  court  adhered  to  its  previous  construction,  but  held  that  the 
indonement  of  such  an  instrument  made  it  a  ^id  promissory  note,  upon  which  the  in- 
doner  might  declare  a$  such.  In  Woods  v.  Ridley,  11  Humph.  194,  the  decision  in 
Wood  V.  Mytton  is  approved  and  followed. 
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to  make  notes,  when  negotiated,  assmne  the  shape  and  oper- 
ation of  bills,  and  to  render  the  analogy  between  them  so  strong, 

same  effect  and  validity  as  if  made  payable  to  bearer.'  Promissorj  notes  are  nego- 
tiable throughont  the  Union,  and  the  indorsee  can  sue  in  his  own  name.  Notes,  ne- 
gotiable where  made,  are  negotiable  everywhere.  This  is  so  held  in  England  and  in 
this  country,  under  the  statnte  of  8  and  4  Atine,  atid  its  snbstitnte.  Milne  v,  QxBr 
ham,  1  Bam.  &  Cress.  192;  Hatcher  o.  McMorine,  4  Dev.  (N.  C.)  122.  So,  if  a 
note  or  debt  be  assigned  or  indorsed  abroad,  and  be  suable  in  the  name  of  the  assignee 
by  the  law  of  the  country  where  it  was  assigned  or  indorsed,  it  would  seem  to  be  tlie 
better  opinion  in  England,  that  the  assignee  might  sue  there  in  his  own  name,  tqMxi 
the  assignment^  as  creating  a  right  of  action  in  him,  and  which  it  does  upon  the  appli- 
cation of  the  doctrine  of  the  2er  loci  contractus.  Innes  v.  Dunlop,  8  Term  Rep.  595 ; 
O'Callaghan  v.  Thomond,  3  Taunt  82.  In  Massachusetts,  Connecticut,  Vermont, 
Ohio,  North  Carolina,  South  Carolina,  Alabama,  Mississippi,  Blinois,  Michigan,  Mis- 
souri, and  most  of  the  states,  the  indorsee  has  all  the  privfleges  of  an  indorsee  vnder 
the  law-merchant.  Bat  in  New  Jersey,  PennsyWaQia»  Virginia,  Kentucky,  and  Indi- 
ana, his  rights,  nnder  the  law-merchant,  are  to  be  taken  with  some  qualification.  Sea 
Gri£5th's  Law  Register,  pauim*  Minor's  Alabama  Rep.  5,  296 ;  Revised  Statutes  of 
North  Carolina,  1837,  vol.  i.  93 ;  Revised  Statutes  of  Vermont,  1839,  336 ;  Revised 
Code  of  Mississippi,  1822, 464.  In  Geox^gia,  notice  to  the  indorser  of  non-payment 
of  a  promissory  note  by  the  maker  is  declared  to  be  unnecessary,  and  every  snch  in- 
dorser is  held  to  be  bound  as  surety,  and  in  that  character  may  require  the  holder  to 
proceed  against  the  maker.  Hbtchkiss's  Code  of  Laws,  p.  44r.  Notes  or  bills  dis- 
counted at  a  bank,  or  deposited  for  collection,  are  placed  by  statnte  in  Pennsylvania 
on  the  footing  of  foreign  bills  of  exchange  as  to  payment  and  remedy.  Purdon's  Dig. 
108.  As  the  English  statnte  has  not  been  adopted  in  Virginia,  the  last  assignee  of  a 
promissory  note  cannot  maintain  an  action  against  a  remote  indorser,  there  bein^ 
neither  consideration  nor  privity.  Dunlop  v.  Harris,  5  Call,  16.  In  New  Hampshire, 
the  statutes  of  9  and  10  William  HI.  and  3  and  4  Anne,  respecting  inland  bills  and 
promissory  notes,  were  re-enacted  during  the  colony  administration.  In  Indiana, 
promissory  notes,  payabiU  at  a  chartered  bank  within  the  state,  are,  by  statute,  placed  on 
the  same  footing  as  inland  bills  of  exch^ge  by  the  law-merchant.  Revised  Statutes 
of  Indiana,  1838, 119.  But  other  promissory  notes  are  not  governed  by  the  law-mer- 
chant, which  has  never  been  applied  in  that  state  by  statute  to  them.  Bullitt  v. 
Schribner,  1  Black.  (Ind.)  14.  The  lex  mercatoria,  applicable  to  foreign  and  inland 
ImUs  of  exchange,  is  considered  to  be  adopted  in  Indiana  as  part  of  the  common  law  of 
England,  which  has  been  adopted  by  statute.  Piatt  v.  Eads,  I  Ibid.  81.  In  Pennsyl- 
vania, Virginia,  Georgia,  Arkansas,  Missouri,  and  Mississippi,  sealed  instruments,  as 
well  as  notes,  are  made  negotiable  by  statute ;  and  in  Arkansas,  all  agreements  and 
contracts  in  writing,  for  the  payment  of  money  or  property,  are  made  assignable.  But 
these  assignments,  in  some  of  these  last-mentioned  states,  expressly  reserve  to  the 
debtor  all  matters  of  defence  existing  prior  to  the  notice  of  the  assignment  This  is 
tJie  case  in  Mississippi.  Allein  v.  The  Agricultural  Bank,  3  Smedes  &  Marsh.  48.  In 
Georgia,  by  statnte  of  1799,  promissory  notes  are  made  negotiable,  though  given  for 
specific  articles.  And  so  are  specialties  and  liquidated  demands  negotiable  by  act  of 
1799.  Broughton  v.  Badgett,  1  KeUy,  75 ;  Daniel  v.  Andrews,  Dudley,  157 ;  Gamblin 
V.  Walker,  1  Ark.  220 ;  Hening's  Statutes,  vol.  xii. ;  Block  r.  Walker,  2  Ark.  7 ;'  Re- 
vised Statutes  of  Arkansas^  107 ;  Revised  Code  of  Mississippi,  1824, 464. 

'  The  above  provisions  are  repeated  in  the  laws  of  California.    Statutes  of  Califor* 
iiia,1850,  ch.  100,  §§1-5. 
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that  the  rules  established  with  respect  to  the  one  apply  to  the 
other,  {a)  ^  It  was  a  question  much  discussed  before  Ihe  statute 
of  Anne,  whether  notes  were  not,  by  the  principles  of  the  law- 
merchant,  to  be  treated  as  bills ;  and  Lord  Holt  vigorously  and 
snccessfully  resisted  every  such  attempt.  (()  The  history  of  that 
straggle  is  no  longer  interesting ;  but  there  is  no  doubt  that  promr 
issory  notes  were  recognized  as  mercantile  .instruments,  and  a 
species  of  bills  of  exchange,  by  the  canon  law  and  the  usage 
of  trade ;  and  eve^  by  the  *  French  ordinance  of  1673,  long  *  74 
brfore  Lord  Holt  asserted  them  to  be  of  late  English  inven- 
tion, (a) 

My  object  in  the  present  lecture  is  to  endeavor  to  take  a  com- 
prehensive, and  at  the  same  time  precise  and  accurate  view  of 
the  general  doctrine  and  most  material  rules  relative  to  bills  and 
notes ;  and  to  afifect  this  purpose,  I  shall  point  out  their  essential 
qualities ;  the  rights  of  the  holder ;  the  negotiation  of  them,  and 
Ihe  requisite  steps  to  fix  the  responsibility  of  the  several  parties 
whose  names  are  upon  the  paper. 

(2.)   Cf  the  essentiai  giuditiea  of  Tiegotiahle  paper, 
A  bill  of  exchange  is  a  written  order  or  request,  and  a  promis- 
sory note  a  written  promise,  by  one  person  to  another,  for  the 
payment  of  money,  at  a  specified  time,  absolutely,  and  at  all 
events,  (i)  ^    If  A,  living  in  New  York,  wishes  to  receive  one 

[a]  Heylin  v.  Adamson,  2  Burr.  669 ;  Brown  9.  Harraden,  4  Tenn  Bep.  148. 

(6)  Gierke  v,  Martin,  2  Ld.  Bajm.  757. 

(a)  The  pragmatic  of  Pope  PinB  Y.,  De  Cambiis,  as  early  as  1571,  is  mentioned  by 
Mr.  Ba  Ponceau,  in  his  dissertation  on  the  Nature  and  Extent  of  the  Jurisdiction  of  the 
Courts  of  the  United  States,  122,  as  x>roof  of  the  early  recognition  of  notes  as  negotia-* 
ble  instruments  within  the  custom  of  merchants.  I  would  also  refer  to  the  Appendix 
to  1  Cranch's  Beports,  for  a  very  elaborate  argument  in  faror  of  the  position,  that  at 
eommon  law,  and  before  the  statute  of  Anne,  an  indorsee  of  a  promissory  note  oould 
tne  a  remote  indorser. 

(6)  This  definition  is  taken  from  Bayley  on  Bills,  1,  which  is  a  concise,  clear,  and 
accurate  production.  The  American  edition,  published  at  Boston  in  1826,  is  enriched 
with  all  the  English  and  American  decisions  in  its  very  copious  notes. 

^  The  holder  of  an  ambiguous  instrument  may  treat  it  either  as  a  promissoiy  note 
or  SB  a  bill  of  exchange.    Lloyd  v.  Oliyer,  12  £ng.  L.  &  £q.  424. 

^  A  late  work  contains  the  following  definitions :  "  A  bill  of  exchange  is  a  written 
order  from  A  to  B,  directing  B  to  pay  C  a  sum  of  money  therein  named,"  or  A  him- 
self may  be  made  the  payee. 

"A  promissory  note,  or  as  it  is  frequently  called,  a  nole  of  hand,  is  a  promise  or  en* 

S* 
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tiiousand  dollars,  which  await  his  orders  in  ike  hands  of  By  in 
London,  he  applies  to  0,  going  from  New  York  to  London,  to  pay 
him  one  thousand  dollars,  and  take  his  draft  on  B,  for  that  soni^ 
payable  at  sight.  This  is  an  accommodation  to  all  parties.  A 
receives  his  debt  for  transferring  it  to  G,  who  carries  his  money 
across  the  Atlantic  in  the  shape  of  a  bill  of  exchange,  without 
any  danger  or  risk  in  the  transportation ;  and  on  his  arrival  at 

London,  he  presents  the  bill  to  B,  and  is  paid.  This  is  the 
*  75    *  plain  and  familiar  illustration  of  this  m^de  of  remittance, 

given  by  Sir  William  Blackstone ;  and  the  practice  is  so  very 
convenient,  and  suggests  itself  so  readily,  and  gives  such  extenr 
sion  to  credit  and  circulation  to  capital,  that  it  would  seem  almost 
impossible  that  it  should  not  have  been  in  use  in  the  earliest  pe- 
riods of  commerce.^  A,  who  draws  the  bill,  is  called  the  drawer*. 
B,  to  whom  it  is  addressed,  is  called  the  drawee^  and  on  accept* 
ance,  he  becomes  the  acceptor.  C,  to  whom  the  bill  is  made  pay- 
able,  is  called  the  payee,  (a) '    As  the  bill  is  payable  to  C,  or  his 

(a)  An  instrnment  maj  be  a  bill  of  excbange,  though  the  drawer  and  drawee  be  the 
same  person.     Harvej  v.  Eaj,  9  Bam.  &  Cress.  356 ;  Bandolph  v.  Parish,  9  Porter 

gagement,  in  writing,  to  pay  a  specified  snm  at  a  time  therein  limited,  or  on  demand, 
or  at  sight,  to  a  person  therein  named,  or  to  his  order  or  bearer."  Bjles  on  Bills  of 
Exchange  and  Promissory  Notes,  pp.  1,  4. 

This  treatise  of  the  learned  sergeant  is  a  work  of  unusual  merit,,  and  combines  ac- 
curacy and  perspicuity  with  brevity  and  completeness. 

All  these  definitions  appear  to  be  deficient  in  not  requiring  the  turn,  to  be  paid  to  be 
certain  as  to  the  amount.  The  exact  amount  may  not  always  be  specified  in  the  bill, 
because  it  may  be  payable  with  interest  from  date.  In  such  a  case  we  can  ascertain 
the  exact  sum  by  calculating  the  interest  which  is  fixed.  In  Palmer  et  al.  v.  Fahne- 
stock,  decided  in  the  C.  P.  of  Canada,  reported  in  9  Jones  Com.  Pleas,  172,  the  court 
*  held  that  a  draft  payable  in  Canada,  with  exchange  on  New  York  added,  is  not  a  bill 
of  exchange,  on  the  ground  that  the  sum  to  be  paid  is  not  certain,  it  varying  with  the 
rate  of  exchange.  The  court  say  they  have  found  one  American  authority  to  the  same 
effect,  but  do  not  name  the  authority.  In  Illinois  the  same  rule  has  been  adopted. 
Lowe  V.  Bliss,  24  HI.  168.  The  contrary  was  held  in  Smith  t;.  Kendall,  9  Mich.  241, 
and  Legget  v.  Jones,  10  Wis.  34.  This  requisite  of  a  bill  is  insisted,  on  in  Edwards 
on  Bills,  p.  140,  an  excellent  publication,  and  valuable  as  containing  the  latest  deci- 
sions on  the  subject  well  digested.  In  Hodges  v.  Shuler,  22  N.  Y.  114,  a  note,  con- 
taining an  agreement  that  the  payee  on  its  surrender  before  maturity  should  become 
the  owner  of  certain  stock,  in  lieu  of  payment,  was  held  to  be  negotiable,  overruling 
in  that  point  Leavitt  v,  Blatchford,  17  N.  Y.  521. 

^  A  bill  drawn  on  the  consignee  of  goods  docs  not  transfer  the  goods  to  a  party  dis- 
counting the  bill.  Afarine  F.  Ins.  Bank  p.  Jauncey,  S  Sandf.  (N.  Y.)  257 ;  Wheder  r. 
Stone,  4  Gill,  S8 ;  Hopkins  r.  Beebe,  26  Penn.  85 ;  Sands  v.  Matthews,  27  Ala.  399. 

*  It  is  essential  to  a  bill  of^xchange  that  the  drawee,  and  to  a  promissory  note  that 
the  payee,  should  be  designated.    Peto  v.  Reynolds,  26  Eng.  L.  &  Eq.  404;  Cowie  v. 


LKOr.  XUV.]  OF  PEBSOHAL  PBOPEBTT.  91 

order,  he  may,  by  indoTBement,  direct  the  bill  to  be  paid  to  D ; 
and,  in  that  case,  0  becomes  the  indarserf  and  D,  to  whom  the 
bill  is  indorsed,  is  called  the  indar$ee  or  holder.  A  check  upon  a 
bank  partakes  more  of  the  character  of  a  bill  of  exchange  than 
of  a  promissory  note.  It  is  made  payable  to  bearer,  or  to  order, 
and  transferable  by  delivery  or  indorsement  like  a.  bill  of  ex- 
change. It  is  not  a  direct  promise  by  the  drawer  to  pay,  but  it  is 
an  implied  imdertaking  on  his  part,  that  the  drawee  shall  accept 
and  pay,  and  the  drawer  is  answerable  only  in  the  event  of  the 
failure  of  the  drawee  to  pay.  A  check  payable  to  bearer  passes 
by  delivery,  and  the  bearer  may  sue  on  it  as  on  an  inland  bill  of 
exchange,  {b) ' 

A  bill  or  note  is  not  confined  to  any  set  form  of  words.    A 
promise  to  deliver^  or  to  be  {Ufcatmtablej  or  to  be  reymmbh  for  so 


(Ala.)  76 ;  Potter  v.  Tyler,  2  Metcalf,  58.  In  Miller  v.  Thomson,  S  Mann.  &  Or.  576, 
Cfa.  J.  Tindall  said  that  two  distinct  parties,  as  drawer  and  drawee,  were  essential  to 
the  oonstitution  of  a  bill  of  exchange ;  and  as  the  instnunent  in  that  case  was  drawn 
by  one  of  the  company  npon  the  firm,  and  on  its  behalf,  it  was  good  as  a  promissory 
note. 

(6)  See  infixif  p.  104,  note ;  Cmger  v.  Armstrong,  3  Johns.  Cas.  5 ;  Conroy  v,  War- 
len,  n>id.  259 ;  Woods  v.  Schroeder,  4  Harr.  &  Johns.  276 ;  Lord  Kenyon,  in  Bohcm 
r.  Sterling,  7  Term  Rep.  430;  Walker  v.  Qeisse,  4  Wharton,  252.  In  the  late  caatS  in 
England,  of  Serle  v.  Norton,  9  Mees.  &  W.  309,  a  post^ted  check  was  held  altogether 
Toid.  We  may  well  demur  to  that  decision.  In  Wookey  v,  Pole,  4  B.  &  Aid.  1,  it 
was  held  that  exchequer  bills  pass  by  deliyery  to  the  bona  fide  holder  for  yalne,  because 
they  were  negotiable  securities,  and  represented  money.  The  statute  of  48  Geo  DX 
c  6,  directed  them  to  be  circulated. 


Stirling,  36  Id.  165 ;  Lyon  v,  Marshall,  11  Barb.  (N.  T.)  241 ;  Moody  v.  Threlkeld,  18 
Geo.  55 ;  Tittle  v.  Thomas,  30  Miss.  122.  And  that  he  should  be  capable  of  ascer- 
tainment at  the  time  of  the  drawing.  Yates  v.  Wash,  8  C.  B.  (N.  S.)  581.  But  if 
the  name  of  the  drawee  is  omitted  at  the  foot  of  the  bill,  the  acceptance  supplies  the 
defect,  and  is  an  admission  by  the  acceptor  that  he  is  the  person  intended.  Wheeler  v. 
Webster,  1  £.  D.  Smith  (N.  T.)  1.  And  in  Enghmd,  where  in  the  place  of  the  add/ess 
of  the  drawee,  the  payee's  name  had  been  written,  and  the  drawee  accepted  the  bill  in 
the  usual  form,  he  was  held  liable  as  on  a  promissory  note.  Fielder  v,  Marshall  9  C. 
B.  (N.  S.)  606.  And  it  was  held,  in  Moore  v.  Anderson,  8  Ind.  18,  that  the  real  name 
of  the  payee  need  not  be  expressed  in  the  note,  but  that  ho  may  be  designated  by  any 
s^le  or  description  agreed  on  between  the  parties. 

*  A  check  does  not  operate  as  an  assignment  of  the  fund  on  which  it  is  drawn. 
Butterworth  v.  Peck,  5  Boew.  841 ;  Chapman  v.  White,  6  N.  Y.  412.  When  certified,  it 
becomes  a  binding  obligation  npon  the  bank  or  banker  on  whom  it  is  drawn.  Willet 
9.  Fhcenix  Bk.  2  Duer,  121 ;  Girard  Bank  v.  Penn.  Bk.  39  Penn.  State,  92 ;  Meads 
V.  Merchants'  Bank,  25  N.  Y.  143.  But  general  authority  to  a  bank  officer  to  certify 
checks  does  not  extend  to  his  own  checks.    Claflin  v.  Farmers'  Bk.  25  N.  Y.  293. 
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much  money,  is  a  good  bill  or  note ;  ^  but  it  must  be  exduslTelj 
<md  absolutely  for  the  payment  of  money,  (c)  ^  In  England,  ne- 
gotiable paper  must  be  for  the  payment  of  money  in  specie,  and 
not  in  banknotes,  (d)    In  this  country  it  has  been  held,  that  a 

note  payable  in  bank-bills  was  a  good  negotiable  note  withia 
*  76    the  statute,  if  confined  to  a  species  of  paper  universally  *  car- 

rent  as  ossh.  (a)  But  the  doctrine  a£  these  cases  has  been 
met  and  denied,  (b)  and  I  think  Ihe  weight  of  argument  is  against 
them,  and  in  £eiyor  of  the  English  rule.^  It  is  essential  that  the 
bill  carry  with  it  a  personal  credit,  given  to  the  drawer  or  in- 
dorser,  and  that  it  be  not  confined  to  credit  upon  any  future  or 
contingent  event  or  fund.  The  payment  must  not  rest  upon  any 
contingency,  except  the  failure  of  the  general  personal  credit  of 
the  person  drawing  or  negotiating  the  instrument,  (c)  It  would 
perplex  the  commercial  transactions  of  mankind,  if  paper  secu- 

(c)  Morris  V,  Lee,  2  Ld.  Rajm.  1396 ;  8  Mod.  362 ;  Str.  629 ;  Martin  v,  Chn.jmtry, 
StTi  1271 ;  Thomas  v.  Boosa,  7  Johns.  461.  The  initials  of  the  maker's  name  wiU 
bind  him  as  the  maker  of  a  promissory  note.  Palmer  v.  Stephens,  1  Dcnio,  471.  So, 
L  0.  U.  £  10,  is  a  promissory  note.    1  Carr.  &  K.  85. 

{d)  Bayley  on  BiUs,  edit.  Boston,  1826,  6 ;  Story  on  Bills,  §  43 ;  S.  P.  Whiteman  v. 
Childress,  6  Hnmph.  (Tenn.)  303. 

(a)  Keith  v,  Jones,  9  Johns.  120;  Judah  v,  Harris,  19  Ibid.  144. 

(b)  M'Ck>rmick  v.  Trotter,  10  Serg.  &  Bawle,  94 ;  Gray  v.  Donahoe,  4  Watts,  400 ; 
Hasbrook  v.  Palmer,  2  McLean,  10. 

(c)  Dawkes  v.  De  Lorane,  3  Wils.  207 ;  Beardesley  v.  Baldwin,  2  Str.  1151 ;  Roberts 
V.  Peake,  1  Borr.  323 ;  Cook  v.  Sattcrlee,  6  Cowen,  108 ;  Van  Vacter  v.  Flack,  1 
Smedes  &  Biarsh.  393.  Li  Palmer  o.  Pratt,  9  Moore  C.  B.  358,  it  was  held,  that  a 
bill  of  exchange  drawn  upon  a  contingency  was  void ;  but  a  bill  may  be  accepted  upon 
a  contingency.  A  draft  on  the  P.  M.  General  is  not  a  negotiable  bill  of  exchange, 
because  it  is  understood  to  be  drawn  against  a  contingent  public  fund,  under  the  con- 
trol of  the  post-office  department.    2  Wharton,  283.^ 

^  If  the  direction  in  the  bill  be  to  credit  the  payee  with  so  much  oath,  it  is  a  good 
bill.  Ellison  v,  Collingridge,  9  Mann.  Gr.  ft  Soott,  570 ;  Lloyd  v,  Oliyer,  12  £ng.  K 
ft  £q.  424.  A  note  in  these  words,  "  I  promise  to  pay,  on  demand,  after  my  decease," 
ftc.,  is  not  of  a  testamentary  character,  but  is  a  negotiable  promissoiy  note.  Bristol  p. 
Warner,  19  Conn.  7. 

•  Austin  V,  Bums,  16  Barb.  (N.  T.)  643 ;  Williams  v,  Sims.  22  Ala.  512 ;  Baraet  v. 
Gorman,  9  Bach.  297.  See  Dixon  v.  BoyiU,  39  Eng.  L.  &  £q.  47.  In  Iowa,  a  contract 
in  the  form  of  a  promissory  note  payable  in  articles  of  personal  property,  is  rendered 
negotiable  by  statute.    Riggs  v.  Price,  8  G.  Greene,  334. 

^  In  Fiy  V.  Rousseau,  3  McLean,  106,  Mr.  J.  McLean  held,  that  an  instrument  pay^ 
able  in  ewrrerU  bank-notes  was  not  negotiable.  ComTell  v.  Pumphrey,  9  Ind.  185; 
Rindskoff  v.  Barret,  11  Iowa,  172.  But  a  different  rule  prerails  in  Ohio.  Swetland  v* 
Creigh,  15  Ohio,  118. 

*  Dyer  v,  Covington,  19  Penn.  200 ;  Raigauel  v.  Ayliff,  16  Ark.  594 ;  West  v.  Fori* 
man,  21  Ala.  400 ;  Kinney  v,  Lee,  10  Texas,  155. 
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ritiee  of  this  kind  were  encnmbeiPBd  with  conditions  and  contingen- 
des,  and  if  the  personfi  to  whom  they  were  offered  in  negotiatioiiL 
were  obliged  to  inquire  when  those  uncertain  events  would  prob- 
ably be  reduced  to  a  certainty.^  But  if  the  event  on  which  the 
instrameat  is  to  beceme  payable  be  fixed  and  certain,  and  must 
happen,  as  if  the  bill  be  drawn  payable  six  weeks  after  the  death 
of  the  maker's  father,  it  is  a  good  bill,  and  it  is  of  no  consequence 
how  long  the  payment  is  to  be  postponed,  (i)  Nor  is  it 
necessary  *ihat  the  note  should  be  made  at  home.  For*  *77 
eign  as  well  as  inland  notes  are  equally  negotiable  within 
the  statute  of  Anne ;  (a)  and  a  promissory  note  made  in  England, 
and  transferred  by  indorsement  or  delivery  in  a  foreign  country, 
to  a  party  taking  it  there  fbr  value,  gives  a  title  which  may  be 
asserted  in  England,  (b) 

The  instrument  must  be  made  payable  to  the  payee,  or  to  his 

(d)  Cook  V.  Colehaa,  Sir.  1217.  It  is  OTen  held,  that  a  note  payable  within  two 
months  after  such  a  ship  is  paid  off,  is  a  good  negotiable  note,  as  the  erent  is  morally 
certain  (Andrews  v,  FranUin,  6tr.  24) ;  but  I  shoitld  think  snch  a  reference  was  not 
vniBcietttly  certain,  and  that  the  ease  might  well  have  been  questioned,  if  it  had  not 
been  subsequently  confirmed  in  1  Wils.  262 ;  3  Ibidr  218.  The  numerous  English  and 
American  cases  all  going  to  tiie  support  of  this  one  general  proposition,  titat  the  money 
mentiened  in  the  instrument  must  be  payable  absolutely,  and  at  all  events,  and  not 
made  to  depend  on  any  uncertainty  or  contingency,  are  diligendy  and  accurately  col- 
lected in  Bayley  on  Bills,  edit  Boston,  1826,  pp.  8-15,  and  Chitty  on  Bills,  edit.  PhiL 
1826,  pp.  42-50,  and  by  Mr.  Justice  Story,  in  Story  on  Bills,  §§  46,  47.  In  Moffiitt  v. 
Edwards,  1  Carr.  &  Marsh.  16,  it  was  held  by  Mr.  Justice  Patteson,  that  a  promissory 
Bote  must  specify  a  particular  time  of  payment.  But  the  case  of  Ellis  v.  Mason,  in  a 
note  to  that  case,  seems  to  be  otherwise. 

(a)  Milne  v.  Graham,  1  Bam.  &  Cress.  192;  Bentley  v.  Northonse,  Moody  &  Malkin, 
66.     Vide  S.  P.  ntjpra,  p.  72,  note  5. 

(6)  De  h&  Chaumette  v.  The  Bank  of  England,  9  Bam.  &  Cress.  208.  But  this  point 
aeems  to  be  still  contested.  See  a  discussion  of  it  in  the  London  Law  Magazine,  toI. 
iiL  No.  7,  p.  117.1 

*  If  it  be  a  condition  of  a  promise,  that "  no  demand  is  to  be  made  as  long  as  interest 
is  paid,"  it  is  not  a  promissory  note.  Seaeord  v.  Burling,  5  Denio,  444.  See  Bichard- 
ion  V.  Martyr,  30  Eng.  L.  &  Eq.  365 ;  Kelley  v.  Hemmingway,  13  JDl.  604 ;  Dodge  v. 
Smerson,  M  Maine,  96. 

A  promise  to  pay  a  sum  certain  "  as  per  mem.  of  agreement,"  is  a  good  promissory 
note.  Jury  v.  Barker,  1  £11.  B.  &  El.  459.  Nor  is  the  word  '*  mem.,"  written  on  the 
&ce  of  a  check,  a  restriction  on  the  authority  of  the  drawee  to  pay  it.  Dyken  v.  Leathsr 
Man.  Bank,  11  Paige,  612. 

The  direction,  **payahle  al**  beneath  the  body  of  the  note,  is  no  part  of  it,  but  a  mere 
memorandum.    Masters  v,  Barretto,  8  Mann.  Gr.  &  Scott,  433. 

1  See  case  between  the  same  parties,  2  Bam.  &  Adol.  385,  whidi  reaffirms  the  doe- 
trine  of  the  text. 
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order  or  OA^igm^  or  to  hearer^  in  order  to  render  it  negotiable.'  It 
must  have  negotiable  words  on  its  face,  showing  it  to  be  the  inten- 
tion to  give  it  a  transferable  quality.  Without  them,  a  promissory 
note  is  a  valid  instrument  within  the  statute  of  8  and  4  Anne,  as 
between  the  parties,  and  is  entitled  to  the  allowance  of  the  three 
days  of  grace,  and  may  be  declared  on  as  a  promissory  note  within 
the  statute,  (c)  But  if  it  wants  negotiable  words,  it  cannot  be 
transferred  or  negotiated  so  as  to  enable  the  assignee  to  sue  upon 
it  in  his  own  name,  (cl)  ^     If  the  name  of  the  payee  or  indorser 

(c)  Story  on  Bills,  §  60 ;  Id.  on  Promlflsoiy  Notes,  p.  8 ;  Dnncan  v.  Maryland  Sar- 
ings  Instttation,  10  Gill  &  Johns.  299. 

(d)  Hill  V.  Lewis,  1  Salk.  132 ;  Borchell  9.  Slocock,  8  Ld.  Rajm.  1545 ;  Smith  0. 
Kendall,  6  Term  Hep.  123 ;  Bex  v.  Box,  6  Taunt.  325 ;  Moyser  v.  Whitaker,  9  Bam.  & 
Cress.  409 ;  Ex  parte  Bobinson,  1  Bea.  &  Chit.  275;  Gerard  v.  La  Coste,  1  Dallas,  194  ; 
Downing  v.  Backenstoes,  3  Gaines,  137.  In  Aldis  v.  Johnson,  1  Vermont,  136,  it  was 
held,  that  the  indorsee  of  a  note  not  negotiable,  was  nevertheless  bonnd  to  follow  the 
rules  of  the  law-merchant,  in  making  the  demand  of  payment,  and  giving  notice  of  non- 
payment. The  modem  French  commercial  code  requires  bills  and  notes  to  be  made 
payable  to  order.  Code  de  Comm.  arts.  110, 188 ;  whereas,  in  Scotland,  a  bill  of  ex- 
change is  good,  and  negotiable,  and  assignable,  though  it  does  not  contain  any  words 
making  it  payable  to  order  or  to  bearer.    1  Bell's  Com.  401. 

*  And  therefore  no  action  can  be  maintained  on  a  note  payable  "  to  the  heirs,  ex- 
ecutors, or  assigns  of  A."  Bennington  «.  Dinsmore,  2  Gill,  348.  It  is  wholly  uncer* 
tain  in  whom  is  the  right  of  action.  And  a  written  promise  to  pay  a  certain  sum  of 
money  to  A  or  B  is  not  a  promissory  note.  Osgood  v,  Pearsons,  4  Gray,  455 ;  Mussd- 
man  v.  Cakes,  19  III.  81. 

A  bill  or  note  payable  "  to  the  order  of  A  "  is  in  legal  eSbct  payable  <'  to  A  or  his 
order."    Smith  v.  McClure,  5  East,  476. 

In  Kentucky  a  note  payable  to  maker's  order,  and  by  him  transferred,  is  held  to  be 
not  a  negotiable  instrument  nor  a  binding  obligation.  Muhling  v.  SatUer,  3  Met 
(Ken.)  285. 

In  Virginia,  every  promissoiy  note  or  check,  payable  at  a  particular  bank  or  bank 
oflSce,  and  every  inland  bill  of  exchange  payable  in  the  state,  is  made  negotiable.  Rev. 
Stat  of  Ya.  1849,  tit  48,  ch.  144,  §  7.  In  Kentucky,  the  words  "or  order,"  after  the 
name  of  the  payee,  are  not  necessaiy  in  order  to  render  the  note  negotiable.  Maxwell 
V.  Goodrum,  10  B.  Mon.  286.  In  Ohio,  it  has  been  held,  that  a  power  of  attorney  to 
confess  judgment,  inserted  in  a  note,  does  not  destroy  its  negotiability.  Osbom  p 
Hawley,  19  Ohio,  130.  A  note,  signed  by  several  makers,  payable  to  one  of  them, 
cannot  be  enforced  at  law ;  but  if  transferred  by  indorsement,  the  indorser  may  sue  aU 
the  makers.    Heywood  v.  'VVlngate,  14  N.  Hamp.  73.    A  certificate  of  the  deposit  of 

Eoney  in  a  bank  is  a  negotiable  instrument    lililler  v,  Austen,  13  How.  U.  S.  218. 
I  Illinois  it  is  a  promissory  note.    Laughlin  v.  Marshall,  19  LI.  390. 

*  Reed  v.  Murphy,  1  Kelley,  236.  If  a  bill  is  originally  negotiable,  it  remains  so, 
notwithstanding  a  restrictive  indorsement  Walker  v.  Macdonald,  2  Exch.  527.  The 
holder  of  a  non-negotiable  note,  indorsed  to  him  with  the  words  "  pay  the  bearer,"  may 
recover  in  his  own  name  of  the  indorser.    Elkinton  1;.  Fennimore,  13  Penn.  173. 
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be  left  blank,  any  bona  fide  holder  may  insert  his  own  name  as 
payee.  («) 

It  is  usual  to  insert  the  words  vahie  receivedj  in  a  bill  or  note, 
but  they  are  unnecessary,  and  value  is  implied  in  every  negotiable 
bill,  note,  acceptance,  and  indorsement.^  The  burden  of  proof 
rests  upon  the  other  party  to  rebut  the  presumption  of  validity  and 
value,  which  the  law  raises  for  the  protection  and  support  of  ne- 
gotiable paper.  (/)  These  words  are  not  usual  in  checks, 
which  are  negotiable,  like  inland  bills,  and  are  *  governed  *  78 
by  the  same  rules,  (a)  Nor  is  it  necessary  that  the  maker 
should  subscribe  his  name  at  the  bottom  of  the  note ;  and  it  is' suf- 
ficient if  the  maker's  name  be  in  any  part  of  the  note,  as  if  it 
i^ould  run,  J,  A.  B.^jframise  to  pat/  0,  2>.,  or  order j  one  hundred 
doUar9.  {b)  This  is,  however,  so  much  out  of  the  common  course, 
that  a  note  wanting  the  usual  subscription  would  be  deemed  im- 
perfect, and  it  would,  in  point  of  fkct,  destroy  its  currency,  and 
the  public  would  very  reasonably  conclude  that  the  note  had  been 
left  imfinished,  and  had  got  into  circulation  by  fraud  or  mistake. 
If  the  note  be  payable  to  B.,  or  bearer ^  it  need  not  be  indorsed ; 

(e)  Cruchley  v.  Clarance,  2  Maule  &  Selw.  90 ;  5  Tannt.  529,  8.  P.  If  there  be  no 
payee  to  whom  the  bill  is  payable,  it  cannot  be  sned  npon  by  a  third  person  as  bearer. 
Flvwitt  o.  Chapman,  6  Ala.  (N.  S.)  86. 

(/)  Hatch  V.  Trayes,  11  Adol.  &  Ell.  702 ;  Story  on  Bills,  f§  63, 178 ;  Grant  v.  Da 
Casta,  3  Manle  &  Selw.  852 ;  Whitaker  v.  Edmunds,  1  Ij^ood.  &  Bob.  366 ;  Knight  v. 
Pogh,  4  Watts  &  Serg.  445 ;  BeltzhooYer  t;.  Blackstock,  3  Watts,  27 ;  Benjamin  r. 
TOlmaa,  2  McLean,  213.  In  the  State  of  Missoari,  by  statute,  (R.  Code,  1835,)  to 
make  a  promissoiy  note  negotiable,  it  must  contain  the  words  '*  for  yalne  received, 
negotiable  and  payable  without  defalcation."  6  Missou.  265.  So  in  France,  and  in 
aome  parts  of  Germany,  by  positiTe  regulation,  the  omission  to  state  the  value  re- 
oeiyed  ob  the  &ce  of  the  bill  vitiates  it.  Code  de  Comm.  art  110 ;  Heinecdus,  Elem. 
da  Camb.  c.  4,  sees.  IS,  14. 

(a)  Poplewell  v,  Wilson,  1  Str.  264 ;  Emery  v.  Bartlett,  2  Ld.  Raym.  1565 ;  Boehm 
9.  Sterling,  7  Term  Rep.  423 ;  White  v,  Ledwich,  cited  in  Bayley  on  Bills,  ch.  i 

|ia. 

(6)  Taylor  v.  Bobbins,  1  Str.  399;  Elliot  v.  Cooper,  2  Ld.  Raym.  1376. 

*  Lines  v.  Smith,  4  Florida,  47 ;  Clark  v.  Schneider,  17  Mis.  295.  In  Connecticut, 
a  promissory  note  not  in  form  negotiable,  and  not  for  value  received,  does  not  imply 
a  ooDsideiation.    Bristol  v,  Warner,  19  Conn.  7.    See  Bircleback  v,  Wilkins,  22  Penn 


A  negotiable  note,  not  indorsed,  transferred  by  delivery,  and  a  note  not  negotiable, 
transferred  by  delivery,  are  open  to  every  equitable  defence  by  the  maker.  The  holder 
stands  like  the  assignee  of  any  other  chose  in  action.  Hedges  v.  Sealy,  9  Barb.  (N. 
T.)  214. 
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and  it  is  the  same,  in  effect,  if  the  name  of  B.  had  been  omitted. 
The  bearer  may  sue  in  his  own  name*;  and  if  his  right  and  titles 
or  the  consideration,  be  called  in'question^  he  must  then  show  that 
he  came  by  the  note  honafdey  and  for  a  yaluable  consideration,  {e) 
So,  a  bill  or  note,  payable  to  a  fictitious  person,  may  be  sued  \yj 
an  innocent  indorsee,  as  a  note  payable  to  bearer ;  and  such  a  bill 
or  note  is  good  against  the  drawer  or  maker,  and  will  bind  the  ao- 
ceptor,  if  the  fact  that  the  payee  wa^  fictitious  was  known  to  the 
acceptor,  (d)  ^ 

(3.)   Of  the  rights  of  the  holder. 

Possession  is  prima  facie  evidence  of  property  in  negotiaUa 
paper,  payable  to  bearer,  or  indorsed  in  blank,  and  the  bearer, 
though  a  mere  agent,  or  the  original  payee,  when  the  indorsement 
is  in  blank,  may  sue  on  it  in  his  own  name,  without  showing  title, 
unless  circumstances  appear  creating  suspicion,  {e)  ^ 


'^mr^ww^' 


(c)  Gnnt  V.  Yaaghaai  S  Biurr.  1516;  Bowes  ««  Yiat,  IS  Hurtiii  (Lotiii.)  565; 
Matthews  v.  Hall,  1  Yennont,  316,  where  th^  cases  on  the  snbjeet  axe  Uioroaghlj  eonr 
eidered. 

{d)  Collis  v.  l^nett,  1  H.  Blacks.  313 ;  Minet  v,  Gibson,  8  Term  Bep.  4S1 ;  1  H. 
Blacks.  569;  Tatloek  «.  Harris,  3  Term  Bep.  174 ;  Hunter  v.  Blodget,  2  Teates,  460 ; 
Foster  v,  Shattuck,  2  N.  Hamp.  446.  The  general  rale  is,  says  Mr.  Jastioe  9/torf, 
(Stoiy  on  Bills,  524,)  that  payment  of  a  forged  bill  will  have  no  effect  to  charge 
other  parties  therewidi,  who,  if  it  had  been  genuine,  would  have  been  liable  therefor, 
unless  they  have  given  currency  to  the  bill,  by  adopting,  or  pasting,  or  aooepting  it  as 
genuine. 

(e)  Manran  v.  Lamb,  7  Ck>wen,  174 ;  Peaite  v.  Anstm,  4  Wharton,  489 ;  Barbarin 
V.  Daniels,  7  Lonia.  481 ;  Denton  v.  Dnplessis,  12  Ibid.  92 ;  Hill  «v.  Holmes,  Ibid. 
96.  Stoiy  on  Promissory  Notes,  §  450.  If  a-  negotiable  note  be  assigned  and  de> 
livered  for  a  valuable  consideratUni  wiihont  any  indorsement,  the  right  passes,  and  the 
assignee  may  recover  in  the  name  of  the  payee.  Jones  v.  Witter,  13  Mass.  304.  So, 
it  has  been  held,  that  the  figures  128,  put  on  the  back  of  a  bUl  of  exchange  as  a  subeti* 

^  See  Stevens  v,  Strang,  2  Sandf.  (S.  T.)  138. 

As  to  the  legal  effect  of  the  words  "  first  and  second  unpaid,"  or  equivalent  words, 
used  in  bills  drawn  in  sets,  see  Bank  of  Pittsburg  v.  Neal,  22  How.  U.  S.  96.  They 
seem  to  be  words  of  caution  to  the  drawee  merely,  limiting  the  drawee's  request  to  ac- 
cept to  one  bill  out  of  the  set. 

^  James  t;.  Chalmers,  2  Seld.  209 ;  Seel^  v.  Engell,  17  Barb.  (N.  Y.)  530 ;  Lemon  v. 
Temple,  7  Port.  (Ind.)  556 ;  Shelton  v.  Sherfey,  3  G.  Greene,  108 ;  Goodman  v.  Simonds, 
20  How.  U.  S.  343.  But  it  would  appear  that  in  South  Carolina,  the  mere  possession 
of  a  note  payable  to  bearer  does  not  anthorise  the  par^  in  possession  to  sue  diereon  in 
his  own  name.'  Richardson  v.  Gower,  10  Rich.  Law  (S.  C.)  109.  In  Indiana,  posses- 
sion of  a  negotiable  promissory  note,  though. not  indorsed,  is  prima  facie  evidence  of 
ownership.    Bush  v.  Seaton,  4  Ind.  522. 
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The  lona  fide  holder  can  recover  upon  the  paper,  though 
it  *  came  to  him  from  a  person  who  had  stolen  or  robbed  it  *  79 
from  the  true  owner,  provided  he  took  it  innocently,  in  the 
course  of  trade,  for  a  valuable  consideration,  and  not  overdue,  and 
under  circumstances  of  due  caution ;  ^  and  he  need  not  account  for 
his  possession  of  it  unless  suspicion  be  raised,  (a)  This  doctrine  is 
founded  on  the  commercial  policy  of  sustaining  the  credit  and  cir- 
culation of  negotiable  paper.  Suspicion  must  be  cast  upon  the 
title  of  the  holder,  by  showing  that  the  instrument  had  got  into 
circulation  by  force  of  fraud,  before  the  (mvM  is  cast  upon  the 

tate  for  the  name  of  the  mdorser,  and  intended  as  snch,  is  good  and  obligatory  as  an 
mdonementy  but  a  dissenting  jndge  strongly  held  otherwise.  Batchers'  &  Drovers' 
Bank  v.  Brown,  1  New  York  Legal  Obserrer,  149.' 

(a)  Miller  v,  Bace,  1  Bnrr.  452 ;  Grant  v,  Yanghan,  3  Ibid.  1516 ;  Peacock  r.  Bhodes, 
Dong.  633 ;  EJng  v,  Milsom,  2  Campb.  N.  P.  5 ;  Solomons  v.  The  Bank  of  England, 
13  East,  135,  in  notU;  Paterson  v.  Hardacre,  4  Taunt  114;  Bleaden  r.  Charles,  7 
Bing.  246 ;  Cmger  v.  Armstrong,  3  Johns.  Cas.  5 ;  Conroy  v,  Warren,  Ibid.  259 ; 
Thurston  v.  M'Kown,  6  Mass.  428 ;  Wheeler  v.  Guild,  20  Pick.  545 ;  Aldrich  v,  War- 
ren, 16  Maine,  465;  Lapice  v.  Clifton,  17  Louis.  152;  Story  on  Promissory  Notes, 
469.  A  statute  of  Illinois  declared,  that  if  any  fraud  or  drcumyention  be  used  in 
obtaining  the  making  or  executing  a  note,  it  should  be  void,''not  only  between  the 
maker  and  payee,  but  also  in  the  hands  of  every  subsequent  holder ;  and  in  Woods  v, 
Hynes,  and  Mulford  v.  Shepard,  1  Scam.  103,  583,  it  was  held,  that  the  fraud  that 
would  vitiate  the  note  in  the  hands  of  the  innocent  assignee  must  be  in  obtaining  the 
making  or  exeaUing  the  note,  and  that  fraud  in  relation  to  the  consideration,  or  in  the 
ocmtract  upon  which  it  was  given,  would  not  be  sufficient  to  effect  its  negotiability  and 
Talidity  in  the  hands  of  the  innocent  assignee.  In  Illinois,  the  commercial  law  as  to 
negotiable  paper  seems  to  be  well  established.  The  statute  of  that  state  goes  further, 
and  makes  notes  assignable  that  promise  to  pay  money,  or  artidea  of  personal  property ^ 
or  ang  sum  of  money  in  pergonal  property,  R.  L.  482 ;  Ransom  v.  Jones,  1  Scam.  293. 
Again,  in  Mississippi,  it  is  held  that  if  a  person  about  to  purchase  a  promissory  note 
before  due,  inquires  of  the  maker  if  the  note  bte  good,  who  said  it  was,  and  would  be 
paid  at  maturity,  he  could  not  afterwards  set  up  a  failure  of  consideration  against  the 
assignees,  although  he  was  ignorant  at  the  time  of  such  failure  when  he  gave  the  as- 
saraooe.  Hamer  v.  Johnston,  5  Howard,  698 ;  Marshall  v  Morton,  1  Smedes  &  Marsh. 
(Miss.)  Ch.  563,  6.  P.  The  case  which  held  that  the  maker,  by  giving  such  assurance, 
had  waived  his  deience,  was  correctly  and  justly  decided,  notwithstanding  that  by 
statute  in  Mississippi  tihe  general  rule  is,  that  the  maker  of  a  promissory  note,  after 
aarignment,  is  entitled  to  the  same  defence  against  subsequent  indorsees  as  against  the 
ori^nal  payee 

t  Affirmed  on  error  from  the  Superior  in  Supreme  Court.  6  Hill,  443. 

1  Wilson  V.  Lazier,  11  Gratt.  477 ;  Gwyim  v.  Lee,  9  Gill,  137.  Where  an  agent,  in- 
tmsted  with  a  negotiable  note  for  the  purpose  of  procuring  it  to  be  discounted,  pledged 
it  with  a  stranger,  for  money  lent  to  the  agent  on  usurious  interest,  it  was  hdd,  that 
the  transaction  being  illegal  for  usury,  the  lender  could  not  retain  the  note  against  tha 
<mner,  as  a  honajide  holder.    Kentgen  v.  Parks,  2  Sandf.  (N.  Y.)  60. 

TOL.  III.  9 
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holder  of  showing  the  consdderatioii  he  gave  for  it.  (b) '  So  much 
protection,  for  the  sake  of  trade,  is  given  to  the  holder  of  negotiar 
ble  paper,  who  receives  it  foirly  in  the  way  of  business,  that  he 
can  recover  upon  it,  though  it  has  been  paid,  if  he  received  it  be- 
fore it  fell  due.  Where  one  has. done  a  mercantile  act,  said  Lord 
Ch.  Baron  Gilbert,  he  subjects  himself  to  mercantile  law.  (e)  Ifj 
however,  it  appears  by  proof  or  admission,  that  the  agent  to  whom 
a  negotiable  note  is  indorsed  for  the  use  of  his  principal  has  no  in- 
terest in  it,  ho  cannot  sue  and  recover  upon  it  in  his  own  name,  (d) 
There  are  but  few  cases  in  wliich  a  bill  or  note  is  void  in  the 
hands  of  an  innocent  indorsee  for  vcduable  consideration ;  ^  such 

(6)  Collins  V.  Martin,  1  Bos.  &  Pull.  648 ;  BeynoldB  v.  Chettle,  S  Campb.  N.  P. 
596;  Munroe  v.  Cooper,  5  Pick.  412;  Story  on  Bills,  §  193;  Bailey  v.  Bidwell,  13 
Mees.  &  W.  73.  So,  if  there  was  no  original  consideration  for  the  bill,  the  holder 
most  show  that  either  he  or  the  original  indorsee  gaTe^Talne  for  it  Thomas  v,  New- 
ton, S  Carr.  &  Pa.  606.  But  if  the  note  be  payable  to  B  or  order,  and  be  lost  or 
stolen,  in  tlxat  case  the  maker  pays  at  his  peril,  for  he  is  bound  to  ascertain  the  identity 
of  the  party  to  whom  he  pays.  Pardessns,  Droit  Com.  t.  ii.  art  197 ;  Stoiy  on  Prom- 
issory Notes,  p.  470.. 

(c)  Gilbert's  Lex  Prsetoria,  288,  289.  The  holder  will  hold  it  unaffected  as  to  any 
antecedent  equities  between  the  parties,  if  he  takes  it  without  notice  of  any  facts  which 
implicate  its  validity  as  between  the  prior  parties,  and  in  payment  of  a  precedent  debt ; 
and  he  is  not  bound  to  prove,  in  the  first  instance,  that  he  is  a  bona  Jide  holder  for  a 
valuable  consideration,  for  the  law  will  presume  it,  until  the  presumption  be  rebutted 
by  contrary  proof.  Swift  v.  Tyson,  16  Peters  U.  S.  1 ;  Carlisle  v.  Wishart,  11  Ohio, 
172 ;  Brush  v.  Scribner,  11  Conn.  388 ;  Bank  of  Salina  t;.  Babcock,  21  Wendell,  499 ; 
Bank  of  Sandusky  v,  Scoville,  24  Id.  115;  Mohawk  Bank  v,  Corey,  1  Hill  (N.  Y.) 
513 ;  Riley  v,  Anderson,  2  McLean,  589.' 

(d)  Thatcher  v,  Winslow,  5  Mason,  58.  The  soundness  of  this  decision  has  been 
questioned.* 

3  Beny  v.  Alderman,  24  Eng.  L.  &  £q.  318 ;  Fitch  v,  Jones,  32  Id.  134 ;  McKesson 
V.  Stanbeny,  3  Ohio  (N.  S.)  156  ;  Catlin  v,  Hansen,  1  Ducr,  309;  McCaskill  v.  Bal- 
lard, 8  Rich.  470;  Perrln  t;.  Noycs,  39  ]Maine,  384;  BisscU  v.  Morgan,  11  Cush.  198 ; 
Bertrand  v.  Barkman,  13  Ark.  150 ;  Ross  v.  Bedell,  5  Duer  (N.  T.)  462 ;  Merriam  v. 
Granite  Bk.  8  Gray,  254. 

'  The  holder  may  treat  the  parties  to  negotiable  paper  according  to  their  reUtivo 
rights,  as  they  appear  on  the  face  of  the  paper.  Howard  Bkg.  Co.  v.  Welchman,  6  Bosw. 
280.  But  the  parties  as  between  each  other  may  show  their  actual  relations.  Thus, 
where  acceptor  and  indorser  were  sureties  for  the  drawer,  held,  that  cither  could  en- 
force contribution  from  the  other.  Reynolds  9.  Wheeler,  10  C.  B.  (N.  S.)  561.  See, 
also.  Berry  Bank  v.  Baldwin,  41  N.  Hamp.  435. 

*  Notes  given  by  a  corporation  in  violation  of  a  statute  are  void,  even  in  the  hands 
of  an  innocent  holder.  Root  v.  Godard,  3  McLean,  102.  So,  in  Mississippi,  a  note 
was  held  void,  when  a  signature  was  procured  by  fraudulent  representations.  Dunn  v. 
Smith,  12  Smedes  &  Marsh.  602.  Where  a  party,  whose  name  had  been  forged  to  a  note, 

*  See  Orr  v,  Lacey,  4  McLean,  243. 
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eases  are,  when  the  consideration  in  the  *  instrument  is   *80 
money  won  at  play,  or  it  be  giyen  for  a  usurkms  debt.    The 
English  statutes  against  usury  and  gaming  (and  which  have  been 
adopted  generally  throughout  the  United  States)  are  peremptory, 
and  make  the  bill  or  note  absolutely  void,  (a)  ^    The  same  rule, 

(«)  Bowjer  V.  Bampton,  Str.  1155 ;  Lord  Mansftdd,  in  Peacock  v.  Rhodes,  Dong. 
696;  I«owe  v.  Waller,  Ibid.  736 ;  Acldand  v.  Pearoe,  2  Campb.  K.  P.  599.  Stnco  the 
aboTO  decisiooB,  the  statute  of  58  Geo.  III.  c.  98  was  passed,  which  protects  bills  and 
notee  in  the  hands  of  an  indorsee,  for  valuable  consideration,  and  without  notice, 
tfaongh  founded  on  usniy ;  and  as  there  seems  to  be  a  strong  disposition,  at  the  present 
dmj,  to  fine  nmuy  from  civil  impediments,  it  is  probable  there  is  a  relaxation  on  this 
point  in  some  parts  of  this  countiy.  The  provisions  of  that  statute  on  this  point  have 
been  adopted  in  the  N.  T.  Bevised  Statutes,  vol.  i.  772,  sec  5.'  By  the  statute  of  7 
Wm.  IV.  1  Vict.  80,  and  2  Vict  87,  bills  and  notes  are  not  affiscted  hj  usury  Uws,  if 
payable  at  or  within  twelve  months,  and  not  secured  by  mortgage,  and  the  interest  not 
to  be  above  5  per  cent,  unless  otherwise  agreed. 

took  secuiity,  it  was  held  this  was  a  ratification,  and  he  became  liable.  Htzpatrick  v. 
8.  Conunissioners,  7  Humph.  224. 

A  person  who  takes  by  indorsement  a  negotiable  note  for  value,  and  not  overdue,  of 
the  payee  who  held  it  in  trust  for  another,  if  he  had  no  notice  of  the  trust,  has  a  good 
title  against  the  oesfiit  que  trust,    Keyes  v.  Wood,  21  Vermont,  331 . 

1  Mordecai  v.  Bawkins,  9  Bick.  262 ;  Hall  v.  Wilson,  16  Barb.  (N.  T.)  548 ;  Unger 
V.  Boas,  13  Penn.  601.    See,  however,  Haight  v,  Joyce,  2  Cal.  64. 

*  This  relaxation  of  the  laws  against  usury  has  been  entirely  changed  by  the  "  Act 
to  prevent  usury,"  passed  May  15, 1837.  By  this  act,  the  rigor  of  the  statutory  pro- 
hibition of  usuiy  was  restored  in  its  fullest  force.  Usury  is  made  a  penal  offence. 
However,  an  act  prohibiting  corporations  interposing  the  defence  of  usury  in  any  case 
has  since  been  enacted.  Laws  of  I^.  T.  1850,  ch.  172;  Butterworth  r.  O'Brien,  23  N. 
Y.  275.  But  accommodation  indorsers  for  a  corporation  sued  with  it  are  not  precluded 
by  Ae  statute  fix>m  the  defence  of  usury.  Hungerford  Bk.  v.  Dodge,  30  Barb.  (N.  Y.) 
626. 

The  essence  of  usuiy  consists  in  the  corrupt  intent,  which  must  appear  on  the  face  of 
the  contract  or  be  established  aUunde,  Bank  XT.  S.  v.  Waggoner,  9  Peters  U.  S.  399 ; 
Woodruff  V.  Hurson,  32  Barb.  (N.  Y.)  537;  Bobbins  r.  Dillaye,  33  Barb.  (N.  Y.)  77. 
Where  an  agent  to  lend,  without  the  knowledge  of  his  principal,  exacted  from  the  bor- 
rower a  bonus  for  making  a  loan,  it  was  held  not  to  constitute  usuiy.  Condit  v,  Bald- 
win, 21 N.  Y.  219 ;  North  v.  Sargeant,  33  Barb.  (N.  Y.)  350.  The  original  taint  of  usuiy 
attaches  to  aU  derivative  contracts  and  securities.  Yickery  v.  Dickson,  35  Barb.  (N. 
Y.)  96 ;  Smalley  v.  Doughty,  6  Bosw.  66. 

The  law  of  the  place  of  the  making  of  tiie  contract  governs  as  to  usury.  City 
Savg.  Bk.  r.  Bidwell,  29  Barb.  (N.  Y.)  325. 

To  exact  of  a  borrower  that  he  shall  make  his  obligation  payable  at  a  particular 
place  within  the  state,  with  a  view  to  the  probable  gain  by  the  course  of  exchange  at 
the  time  when  payment  is  to  take  place,  does  not  constitute  usury.  O.  Lee's  Bank  v. 
Waibridge,  19  N.  Y.  134. 

A  usurious  lender  cannot  avoid  his  own  contract  on  the  ground  of  usury.  Elwell  v. 
Chamberlain,  4  Bosw.  320. 
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would,  of  course,  apply  to  every  case  in  which  the  contract  is  by 
statute  declared  absolutely  void.  (()  ^ 

As  between  the  original  parties  to  negotiable  paper,  these  proTifr- 
ions  in  favor  of  the  bona  fide  assignee  do  not  apply,  and  the  consid- 
eration of  a  bill,  note,  or  check  may  be  inquired  into.^  It  may 
be  inquired  into  between  the  maker  and  payee,  and  between  the 
indorser  and  indorsee ;  the  consideration  of  the  indorsement  also 
may  be  shown,  for  the  latter  are,  in  this  view,  treated  as  original 
parties,  (c)  The  rule  equally  applies  when  the  indorsee  took  the 
paper  with  notice  of  an  illegal,  or  of  the  want  of  any  considera- 
tion,^ or  of  any  circumstances  which  would  have  avoided  the  note 
in  the  hands  of  the  indorser ;  ((Q  ^  or  when  taken  not  in  the 

(h)  Stoiy  on  BUIb,  §  189.  Thougli  a  note  be  yalid  between  the  original  parties,  jet 
the  indorsee  cannot  sue  the  maker,  if  the  indorsement  was  on  an  nsurions  consider- 
ation. Oaither  v.  F.  &  M.  Bank,  1  Peters  U.  S.  37.  But  in  New  York,  if  the  note 
be  good  in  its  inception,  yet  if  the  payee  transfer  it  at  a  discount  exceeding  the  legal 
rate  of  interest,  it  is  regarded  as  a  valid  sale.  Jones  v.  Hake,  S  Johns.  Cases,  GO; 
Wilkie  V.  Roosevelt,  3  Id.  66 ;  Mnnn  v.  Commission  Co.  15  Johns.  49.' 

(c)  De  Bras  v.  Forbes,  1  £sp.  N.  P.  117 ;  Ashhnrst  J.,  2  Term  Rep.  71 ;  Herrick  p. 
Carman,  10  Johns.  224 ;  Hill  v,  Ely,«5  Serg.  &  Rawle,  363 ;  Johnson  v.  Martinus^  4 
Halst.  144 ;  Hill  v.  Buckminster,  5  Pick.  391 ;  Lawrence  v.  Stonington  Bank,  6  Conn. 
521.  In  this  last  case  it  was  held,  that  if  the  holder  reoeiyod  the  bill  without  conaideF- 
ation,  as  where  successiye  indorsees  were  merely  agents  of  the  drawer,  for  the  oollectioii 
and  transmission  of  the  money,  he  is  said  to  be  in  priyity  with  the  first  holder,  and  is 
accountable  for  the  proceeds  of  the  bill. 

(d)  Steers  v.  Lashley,  6  Term  Rep.  61 ;  Wifien  v.  Roberts,  1  Esp.  N.  P.  261 ;  Far. 
kins  V.  Challis,  1  N.  Hamp.  254. 

'  It  is  settled  in  New  York,  that  an  indorsee  who  buys  a  note,  valid  in  its  inception, 
at  less  than  its  face,  can  recover  against  the  indorser  only  the  sum  paid,  with  interest, 
though  he  may  recover  the  full  amount  of  the  note  against  the  maker.  Ingalls  v,  laOg 
9  Barb.  (N.  Y.)  647.  Bee  Cram  v,  Hendricks,  7  Wendell,  569 ;  Rapelye  v.  Anderson, 
4  Hill,  472 ;  Cobb  v.  Titus,  13  Barb.  (N.  Y.)  45 ;  Burton  v.  Baker,  31  Barb.  (N.  Y.) 
241.  And  where  the  lender  of  money  upon  a  bill  makes  no  inquiry  as  to  its  character, 
and  the  borrower  is  silent,  and  it  turns  out  to  be  an  accommodation  bill,  then  first 
receiving  vitality,  the  defence  of  usury  in  an  action  against  the  drawer  and  acceptor 
will  be  allowed.    Ross  v.  Bedell,  5  Duer  (N.  Y.)  462. 

^  If  a  note  is  not  declared  void  by  statute,  mere  illegality  in  its  consideration  will 
not  affect  the  rights  of  a  bona  Jide  holder  for  value.  Norris  v,  Langley,  19  N.  Hamp. 
423 ;  Johnson  v.  Meeker,  1  Wise.  436 ;  Converse  v.  Foster,  32  Vermont,  320.  Nor 
will  the  making  of  it  on  Sunday,  contrary  to  a  statute.  State  Bank  v.  Thompson,  42 
N.  Hamp.  369. 

*  Phelps  V.  Pond,  23  N.  Y.  69.  If  the  drawee  of  the  bill  gives  the  remittor  credit 
until  foreign  post-day,  the  rights  of  the  payee  who  received  it  of  the  remitter  for  value 
will  not  be  a^Rx^ted,  though  the  drawee  receives  no  consideration.  Mimroe  t^.  Bordier, 
8  Mann..  Or.  &  Scott,  462. 

•  Starr  v.  Torrey,  2  N.  Jer.  190. 

7  Fisher  v.  Leland,  4  Cush.  456;  Bank  of  Tenn.  v.  Johnson,  1  Swan,  217.    But  a 
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ordinary  course  of  *  business,  or  after  "&:  "«^  due,  or  under   •  81 

ft      ^       # 

circumstances  which  ought  to  have  led  'to 'ail  isjquiry.  (a)^ 

It  was  admitted,  in  Bay  v.  Coddington^  {h)  Ithdt  negotiable  paper 


'i,  • 


'•»• 


(a)  Brown  r.  Daris,  3  Term  Rep.  80;  Down  r.  Hallmg,  4  Barn.  &  CresB.  SSO*;* 
Ayer  v.  Hutchins,  4  Mass.  370;  Thompson  v.  Hale,  6  Pick.  S59;  Littell  v.  Marsliall,  l' 
Bob.  (Louis.)  51. 

(6)  5  Johns.  Ch.  56;  S.  C.  20  Johns.  637;  Swift  v.  Tyson,  16  Peters  U.  S.  15. 
The  Supreme  Court  of  Tennessee,  in  Kimbro  v,  Ljtle,  10  Terger,  428,  says  that  this 
case  has  carried  the  restrictions  upon  the  negotiability  of  commercial  paper  to  where 
the  Tennessee  court  is  willing  to  carry  it»  and  where  it  is  disposed  to  leave  it  In 
Wormlej  v.  Lowry,  1  Humph.  (Tenn.)  470,  it  wss  held,  that  if  a  note  be  assigned  for 
a  preexisting  debt,  it  is  not  negotiated  in  the  due  course  of  trade,  and  a  failure  of  con- 
sideiation  may  be  shown.  The  case  of  Bay  v.  Coddington  was  reconsidered,  and  its 
imndplcs  acknowledged  and  asserted,  in  Stalker  v.  M'Donald,  in  the  New  York  Court 
of  Errors,  in  6  EBll,  93.  But  it  was  declared  that  it  was  not  sufficient  to  protect  the 
note  in  tlie  hands  of  the  purchaser,  that  he  received  it  merely  as  a  security,  or  nomi* 
nally  in  payment  of  a  pre-existing  debt,  urdesa  he  had  given  money  or  some  new  con- 
nderation  for  it,  or  given  up  a  security  which  he  held  for  the  paynurd  of  the  antecedent  debt,^ 


third  indorsee  may  recover  against  the  maker,  though  he  knew  before  taking  the  note 
that  the  maker  had  a  defence  against  the  Jtrtt  indorser,  if  the  maker  had  no  defence 
against  the  iecond  indorser.  Thompson  v.  Shepherd,  IS  Metcalf,  311.  See  Prouty  v. 
Roberts,  6  Cush.  19. 

^  The  indorsee  of  a  bank-check,  who  receives  it  from  the  payee  some  time  after  it  is 
dnwn,  and  with  knowledge  of  its  dishonor,  takes  it  subject  to  a  daim  of  setoff,  which 
the  drawer  has  against  the  payee.    Anderson  v.  Busteed,  5  Duer  (N.  T.)  485. 

*  This  decision  has  been  followed  by  Clark  v.  Ely,  2  Sandf.  Ch.  166;  Mickles  v, 
Colvin,  4  Barb.  (N.  Y.)  304.  In  this  last  case  it  was  held,  that  where  a  person  pur- 
chases the  promissory  note  of  a  third  person,  and  gives  his  own  in  payment,  without 
notioB  of  equities,  he  is  a  bona  fide  holder,  for  value,  and  will  be  protected  as  such. 
Dowe  V,  Schutt,  2  Denio,  621.  The  New  York  Legal  Observer,  Aug.  1850,  (vol.  viii.) 
p.  S63,  contuns  an  able  opinion  by  Duer  J.,  to  the  efiect  that  the  payment  of  an  an- 
teoedent  ddi  is  a  valuable  consideration  for  the  transfer  of  a  negotiable  bill  or  note. 
And  such  now  seems  to  be  the  law  of  New  York.  Rutland  Bank  v.  Buck,  5  Wendell, 
66;  Grandin  r.  Le  Boy,  2  Paige,  509;  White  v.  Springfield  Bank,  3  Sandf.  222; 
Lathrop  v.  Morris,  5  Id.  7 ;  Youngs  v.  Lee,  18  Barb.  (N.  Y.)  187 ;  S.  C.  2  Eeman, 
551 ;  N.  Y.  Marbled  Iron  Works  v.  Smith,  4  Duer,  362 ;  Stettheimer  v.  Meyer,  33  Barb. 
(II.  Y.)  215 ;  Prentiss  v.  Ontves,  33  Barb.  (N.  Y.)  621 ;  Farrington  v.  Frankfort  Bank,  31 
Birb.(N.Y.)l83;  Scott  v.  Ocean  Bank,  5  Bosw.  192.  The  rule  is  apparently  the  same  • 
in  Massachusetts.  Blanchard  r.  Stevens,  3  Cush.  162 ;  Stoddard  v,  Kimball,  6  Id.  469. 
And  m  Connecticut,  Bridgeport  City  Bk.  v.  Welch,  29  Conn.  475.  In  California 
the  rule  is  still  more  fiivorable  to  the  holder,  even  where  the  note  is  received  as  col- 
htteral  to  a  pre-existing  debt,  «ny  change  of  arrangement  sufficing  to  sustain  his  title 
M  a  holder  for  value.    Naglee  v.  Parrot,  14  Cal.  450 ;  Bobinson  v.  Smith,  14  Cal.  94. 

The  kw  upon  this  subject  is  in  a  very  unsettled  state.  In  Prentice  v.  Zane,  2  Gratt 
262;  BramhaU  v.  Becket,  81  Maine,  205;  Bertrand  v.  Barkman,  13  Ark.  150; 
Boxboroogh  v.  Messick,  6  Ohio  (N.  S.)  448,  it  was  held,  that  the  holder  of  a  note,  as 
coDateral  secnxity  merely,  was  not  a  holder  for  value.    Gibson  v.  Conner,  3  Kelly,  47; 

9* 
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could  be  assigned  or  tj^^&n^d  by  an  agent,  or  any  other  person, 
fraudulently,  so  as  toi)iiKt  the  true  owner,  as  against  the  holder, 
if  it  was  take^  l^^liim  in  the  usual  course  of  trade,  and  for  a  £ur 
and  Y^iuiP'bts^  c6hsideration,  without  notice  of  the  fraud.  But  it 
.W8e8/<];i^lil,*{nat  if  the  paper  be  not  negotiated  in  the  usual  course 
;.  ^-business,  nor  in  payment  of  any  antecedent  debt,  nor  for  cash, 
*  '•  or  property  advanced  upon  it,  nor  for  any  debt  created,  or  respon- 
sibility incurred,  upon  the  credit  of  the  note,  but  was  taken  from 
the  agent  of  the  owner  of  the  note  after  he  had  stopped  payment, 
and  as  security  against  contingent  responsibilities  previously  in- 
curred, the  rights  of  the  true  owner  were  not  barred.  Such  a  case 
did  not  come  within  the  reason  or  necessity  of  the  rule  which  pro- 
tects the  purchaser  of  paper  fraudulently  assigned,  because  it  was 
not  a  case  in  the  course  of  trade,  nor  was  credit  given,  or  respon- 
sibility assumed,  on  the  strength  of  the  paper.  In  any  case  in 
which  the  indorsee  takes  the  paper  under  circumstances  which 
might  reasonably  put  the  holder  upon  mquiry,  and  create  suspi- 
cions that  it  was  not  good,  he  takes  it  at  his  peril.'    The  rule  is 


If  be  obtuns  tbe  note  as  a  mere  secarity  or  pajment  of  an  antecedent  debt,  withont 
parting  witih  an^rtbing  of  ralue,  in  tbat  case  be  is  not  entitled  to  bold  the  property 
against  tbe  prior  equitable  owner.  Mr.  Cbancellor  Walworth  gare  an  elaborate  dis- 
cussion to  ibis  point ;  and  be  held  tbat  the  decision  of  tbe  Supreme  Court  of  tbe 
United  States,  as  delivered  by  Mr.  Justice  Story,  in  Swift  v.  Tyson,  16  Peters  U.  S.  1, 
was  not  correct  in  tbe  opinion  that  a  pre-existing  debt  was  of  itself,  and  without  any 
other  circumstances,  a  snffident  consideration  to  entitle  tbe  bona  fide  bolder,  without 
notice,  to  recover  on  the  note,  when  it  might  not,  as  between  the  original  parties,  be 
valid.  Mr.  Justice  Story,  on  Promissory  Notes,  p.  215,  note  1,  repeats  and  sustuns 
the  decision  in  Swift  v.  Tyson ;  and  I  am  inclined  to  concur  in  tbat  decision,  as  the 
plainer  and  better  doctrine.  The  decision  in  Williams  r.  Little,  11  N.  Hamp.  66,  is  to 
tbe  same  efiect,  and  Ch.  J.  Parker  sustuned  the  decision  with  force. 


Allaire  v.  Hartsbome,  1  Zabr.  (N.  J.)  665;  Valette  v.  Mason,  1  Smitih  (Ind.)  89; 
Atkinson  v.  Brooks,  26  Vermont,  569,  are  contra. 

In  the  following  cases  it  was  held,  that  a  person  who  takes  a  note  for  a  pre-existing 
debt,  is  a  bolder  for  value.  Pond  v.  Lockwood,  8  Ala.  669 ;  Bostwidc  v.  Dodge,  1 
Doug.  (Mich.)  413 ;  Yamom  v,  Bellamy,  4  McLean,  87 ;  Greneaox  v,  Wheeler,  6 
Texas,  515 ;  Beddick  v.  Jones,  6  Iredell  (N.  C.)  107.  Tet  in  this  latter  case,  tbe  conrt 
suggested  there  might  be  an  exception  to  tbe  rule,  in  Swifk  v.  Tyson. 

*  In  Matthews  v.  Poytbress,  4  Geo.  287,  it  was  held,  tbat  nothing  short  of  mtda  fidm 
or  such  gross  negligence,  or  other  act  as  might  be  considered  proof  of  it,  would  be  suf- 
ficient to  defeat  the  rights  of  the  holder.  See  Raphael  v.  Bank  of  England,  83  Ihig. 
L.  &  £q.  276 ;  and  Steinhart  r.  Boker,  34  Barb.  (N.  T.)  436. 

But  circumstances  in  but  a  slight  degree  suspicious  will  shift  upon  bim  the  burden 
of  proving  himself  a  hana  fidt  bolder  for  value.    Snyder  r.  Riley,  6  Barr,  164. 
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usually  applied  to  the  case  of  notes  overdue,  but  the  principle  is 
of  general  application,  (c)  In  GiU  y.  Oubittj  (d)  the  Court  of  K. 
B.  made  a  strong  application  of  the  principle,  and  held,  that  if  aa 
indorsee  takes  a  bill  heedlessly,  and  without  due  caution,  and  un- 
der circumstances  which  ought  to  have  excited  the  suspicions 
*  of  a  prudent  and  careful  man,  the  maker  or  acceptor  may  *  82 
be  let  into  his  defence.  It  was  deemed  material  for  the  in- 
terests of  trade,  that  a  person  should  be  deemed  to  take  negotiable 
paper  at  his  peril,  if  he  takes  it  from  a  stranger  without  due  in- 
quiry how  he  came  by  the  bill.  He  is  bound  to  exercise  a  reason- 
able caution,  which  prudence  would  dictate  in  such  a  case  ;  and  it 
IS  a  question  of  fieu^t  for  a  jury,  whether  the  owner  of  the  lost  or 
stolen  bill  had  used  due  diligence  in  apprising  the  public  of  the  loss, 
and  whether  the  purchaser  of  the  paper  had,  under  the  circum- 
stances of  the  case,  exercised  a  reasonable  discretion,  and  acted 
with  good  faith  and  sufficient  caution  in  the  receipt  of  the  bill. 
The  doctrine  of  Lord  Kenyon,  in  Latvsan  v.  Weston^  (a)  that  the 
bona  fide  purchaser  of  a  lost  bill  was  at  all  events  to  recover,  is 
expressly  overruled.  This  new  doctrine,  imposing  upon  the  owner 
due  diligence  in  giving  to  the  public  notice  of  the  loss,  and  upon 
the  purchaser  of  the  bill  due  caution  and  inquiry,  is  supposed  to 
be  calculated  to  increase  the  circulation  and  security  of  negotia- 
ble paper,  and  to  render  it  more  difficiilt  for  thieves  and  robbers 
to  pass  it  off.  (()  ^ 

(c)  Ajer  V,  Hntchins,  4  Mass.  370;  Napier  v,  Elam,  6  Yerger  (Tenn.)  108 ;  Hnnt  v. 
Saiidford,  Ibid.  387. 

(d)  3  Bam.  &  Cress.  466.  See  also,  to  the  same  point,  Beckwith  v.  Corrall,  2  Carr. 
&  Pa.  261 ;  Snow  v.  Peacock,  3  Bing.  406 ;  Strange  v.  Wigney,  6  Ibid.  677  ;  Slater  v. 
West,  1  Danson  &  Llojd,  15 ;  Easlej  v.  Crockford,  10  Bing.  243 ;  Nicholson  v.  Patton, 
13  Louis.  213,  216.  In  this  last  case  the  court  said,  tbej  took  the  case  of  Gill  v, 
Cnbitt  for  their  gnide. 

(a)  4  Esp.  N.  P.  56. 

(6)  In  Backhoose  v.  Harrison,  3  Nev.  &  Man.  188,  the  case  required  the  indorser, 
who  lost  his  bill  bj  accident,  to  show  in  his  defence  gross  ne^igence,  imputable  to  the 
holder  as  evidence  of  mala  fides,  in  order  to  impeach  his  tide.    The  same  principle  was 

Where  an  acceptance  had  been  made  and  handed  to  an  agent  to  get  it  discounted,  who 
&iled  in  doing  so,  and  the  acceptor  tore  the  paper  in  two  and  threw  the  pieces  in  the 
street^  and  they  were  picked  up  bj  the  agent  in  the  sight  of  the  acceptor,  and  subse- 
quentij  pasted  together  and  neigotiated  by  the  agent,  the  acceptor  was  held  liable. 
Ingham  v.  Primrose,  7  C.  B.  (N.  S.)  82. 

^  The  English  rule  as  to  lost  bills,  as  settled  by  cases,  is  this :  "  If  a  negotiable  bill 
or  note,  that  is,  a  bill  payable  in  its  original  state  to  bearer  or  order,  be  lost  at  the 
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(4.)   Of  the  accq>tanee  of  the  bill. 

There  is  no  precise  time  fixed  by  law  in  which  biUs  payable 
at  sight,  or  a  certain  number  of  days  after  sight,  must  bo  pre- 
sented to  the  drawee  for  acceptance,  though  there  must  not  be 
any  unreasonable  delay,  for  that  might  discharge  the  drawer  and 
indorser.  (c)  A  bill  payable  on  a  day  certain  after  date,  or  on 
demand,  need  not  be  presented  for  acceptance  before  the  day  of 
payment  or  demand ;  and  if  not  presented  previously  for  accept- 

foUowed  in  Crook  v.  Jadis,  S  Nev.  &  Man.  257 ;  Goodman  v.  Harrej,  6  Key.  &  Man. 
372 ;  80  that  the  case  of  Gill  v,  Cubitt  seems  to  be  somewhat  weakened,  if  not  de- 
stroyed, as  an  authority.  Mr.  Justice  Story  (Stoiy  on  BiUs,  216)  considers  the  doc- 
trine in  Gill  V.  Cubitt  as  absolutely  overmled  and  abandoned ;  and  he  cites,  in  support 
of  his  conclusion,  Goodman  v,  Harvey,  ub,  np. ;  Uther  v.  Rich,  10  Adol.  &  £U.  784 ; 
Stephens  v.  Foster,  1  Cromp.,  Mees.  &  Rose.  849.' 

If  a  check  be  so  filled  up,  through  ignorance  or  carelessness,  as  to  enable  the  holder 
conveniently  to  insert  three  hundred  before  fifty,  and  the  banker  is  thereby  misled  to 
pay  the  inserted  sum,  the  loss  must  fall  on  die  drawer  of  it,  and  not  on  the  banker. 
Pothier,  Traits  du  Con.  de  Change,  part  1,  c.  4,  sec.  99 ;  Toung  t;.  Grote,  4  Bing.  253. 
With  respect  to  bank-bills  absolutely  destroyed  by  accident,  the  banker  on  due  proof 
thereof,  must  pay  the  owner  who  held  them  when  destroyed.  But  if  only  lost,  by  theft, 
Ac.,  and  are  in  existence,  the  bank  must  pay  the  bond  fide  holder.  Shaw  0.  J.,  in 
Whit(Mi  V.  Old  Colony  Ins.  Co.  2  Metcalf,  6. 

(c)  It  is  settled  by  the  Supreme  Court  of  the  United  States,  that  the  payee  or  in- 
dorsee of  a  bill  of  exchange  may  maintain  an  action  of  debt  against  the  acceptor,  if  die 
bill  be  expressed  for  value  received.    Baborg  v.  Peyton,  2  Wheaton,  385. 

time  a  party  is  called  on  to  pay,  the  loss  constitutes  a  good  defence ;  othenrise,  if  it  be 
not  in  its  original  state  a  negotiable  bill  or  note,  as  where  it  is  payable  to  the  payee 
only.  Clay  o.  Crowe,  18  Eng.  L.  &  £q.  514.  See  Aranguren  v.  Scholfield,  38  Eng. 
L.  &  Eq.  424.  The  American  rule  varies.  In  some  states,  a  statute  provides  for  an 
indemni^  to  the  party  called  on  to  pay,  and  allows  a  recovery  against  him.  In  other 
states  the  courts  without  statute  require  the  indemnity.  In  others,  the  English  rule  pre- 
vails. 2  New  York  B.  S.  406 ;  Clarke  v.  Reed,  12  Smedes  &  Marsh.  854 ;  Fales  v.  Rus- 
sell, 16  Pick.  315 ;  Meeker  v.  Jackson,  3  Teates,  442 ;  Swift  v. 'Stevens,  8  Conn.  431  \ 
Rogers  v.  Miller,  4  Scam.  334 ;  Bisbing  r.  Graham,  14  Penn.  14 ;  Sloo  v.  Roberts,  7 
Porter  (Ind.)  128.  See  a  note  by  the  editors  of  Eng.  L.  &  Eq.  vol.  xviii.  p.  516,  where 
the  American  cases- are  collected,  and  ftom  which  note  the  cases  last  cited  arc  taken. 

'  See  Pringle  v.  Phillips,  5  Sandf.  (N.  T.)  157,  where  Duer  J.  in  an  elaborate  opin- 
ion, dissents  from  the  case  of  Goodman  v.  Harvey,  especially  as  applicable  to  the  sales 
of  merchandise. 

In  Goodman  v.  Simonds,  20  How.  IT.  S.  343,  the  Supreme  Court  of  the  United 
States  reftised  to  be  bound  by  Gill  v.  Cubitt,  on  the  ground  that  it  was  a  departure 
ftom  the  well-known  and  long^established  rule,  and  had  been  distinctiy  overruled  in 
the  tribunal  where  it  was  decided,  and  had  not  been  considered  authority  in  that  court 
for  more  than  twenty  years.  And  the  court  considered  the  decision  completely  ex- 
ploded. Mr.  Justice  Clifford,  who  delivered  the  opinion,  cites  numerous  authorities  in 
support  of  his  position,  and  his  review  of  the  English  and  American  cases  is  elaborate 
and  extremely  interesting. 
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imce,  the  right  to  require  acceptance  becomes  merged  in,  or,  as 
Pardessus  says,  confounded  with,  the  right  to  demand  payment ; 
but  if  presented  before  it  becomes  due,  and  acceptance  be  refused, 
it  is  dishonored,  and  notice  must  then  be  given  forthwith  to  the 
parties  whom  it  is  intended  to  charge,  (d)  There  is  a  distinction 
made  in  the  cases  between  the  owner  of  the  bill  and  his  agent  on 
this  point.  Though  the  owner  is  not  botmd  to  present  the  bill 
payable  at  a  day  certain,  for  acceptance  before  the  day,  the  agent 
employed  to  collect  the  bill,  or  to  get  it  accepted  and  paid,  or 
accepted,  must  act  with  due  diligence  to  have  the  bill  accepted  as 
well  as  paid.  He  has  not  the  discretion  and  latitude  of  time  given 
to  the  owner,  and  for  any  unreasonable  delay  on  his  part  he 
would  be  held  responsible  for  all  damages  which  the  owner  may 
have  sustained  by  reason  thereof,  (e)  A  bill  payable  at  sight, 
or  so  many  days  after  sight,  *  as  well  as  a  bill  payable  on  *  83 
demand,  must  be  presented  in  a  reasonable  time,  or  the 
holder  will  have  to  bear  the  loss  proceeding  from  his  default,  (a^ 

(d)  Bank  of  Washington  v,  Triplett,  1  Peters  U.  S.  25 ;  Townsley  v.  Snmiall,  2 
Ibid.  170 ;  Pardessus,  Conrs  de  Droit  Com.  torn.  ii.  sees.  368, 359 ;  Walworth  Ch.,  in 
ABen  v.  Saydam,  20  Wendell,  323,  324 ;  Stoiy  on  Bills,  252. 

(e)  Allen  v,  Snjdam,  17  Wendell,  368,  S.  C.  20  Ibid.  321 ;  Van  Wart  v.  WooUey,  5 
BowL  &  Ryl.  374 ;  3  Bam.  &  Cress.  439 ;  Chitty  on  Bills,  300;  Pothier,  Traits  dn 
Contrat  de  Change,  Ko.  128 ;  The  Bank  of  Scotland  v.  Hamilton,  Bell's  Com.  vol.  i. 
409,  note. 

(a)  Marins  on  Bills,  19 ;  Smith  r.  Wilson,  Andrews,  187;  Chamberlyn  v.  Ddarive, 
2  Wils.  353 ;  Mnilman  v.  D'Eguino,  2  H.  Blacks.  565 ;  Ajmar  v.  Beers,  7  Cowen,  705. 
If  the  holder  of  a  draft  or  bill  omits  due  diligence,  without  just  cause,  in  obtaining 
pajmenty  or  in  giving  notice  of  non-payment,  he  makes  the  bill  his  own.  Tobej  v. 
Barber,  5  Johns.  68 ;  Jones  v.  Savage,  6  Wendell,  658 ;  Dayton  v.  Trull,  23  Ibid.  345  ; 
Fry  V.  Hill,  7  Taunt  397  ;  Wallace  v.  Agry,«i  Mason,  336.  In  this  last  case  the  bill 
was  drawn  in  Havana,  upon  London,  at  sixty  days'  sight,  and  it  was  held  that  it 
might  be  sent  for  sale  to  the  United  States,  according  to  the  course  of  trade,  and  need 
not  be  sent  from  Cuba  directly  to  London.  But  in  Camidge  i;.  Allenby,  6  Bam.  & 
Cress.  373,  the  vendee  paid  vendor  of  goods  in  notes  of  a  country  bank,  payable  on  de- 
mand to  bearer.  The  bank,  at  the  time,  had  stopped  payment,  but  the  fact  was  un- 
known to  both  parties.  The  vendor  had  kept  the  notes  for  a  week,  without  circulation 
or  demand  of  payment,  and  it  was  held  that  he  made  the  notes  his  own  by  this  negli- 
gence. The  I'ronch  Commercial  Code  requires  a  bill,  drawn  from  the  continent  or  isles 
of  Europe,  and  payable  within  the  European  possessions  of  France,  to  be  presented 
within  six  months  fix>m  the  date,  and  in  default,  the  holder  loses  all  recourse  over. 
Code  de  Com.liT.  1,  tit.  8,  sec.  11.  There  is  no  such  fixed  rule  in  the  English  law. 
In  Mellish  v.  Rawdon,  9  Bing.  416,  it  was  held,  that  there  must  be  no  unreasonable 
dday  in  forwarding  for  acceptance  a  bill  drawn  on  a  person  abroad,  and  payable  at  so 


^  Mnllick  V.  Radakissen,  28  Eng.  L.  &  Eq.  86. 
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The  acceptance  may  be  by  parol '  or  in  writing,  and  is  general 
or  special,  (b)^  Though  a  bill  comes  in  the  hands  of  a  person  with 
parol  acceptance,  and  he  takes  it  in  ignorance  of  such  an  accept- 
ance, he  may  avail  himself  of  it  afterwards.^  If  the  acceptance  be 
special,  it  binds  the  acceptor  Mii  modoj  and  according  to  the  accqii* 

many  days'  Bight  What  womld  amoant  tt>  aa  imwiaionablo  delay,  ao  as  to  cast  xtfom 
the  holder  the  loss  arising  from  the  fiulare  of  the  drawee  hefore  aooeptanoOy  would  de- 
pond  apon  the  circumstances  of  the  case,  and  was  a  question  of  fact  for  a  jury.  See 
also  Story  on  Bills,  §§  225,  231,  238.  The  rule  is,  that  an  inland  hill  or  check,  pay- 
able on  demand,  held  by  the  payee,  need  not  be  presented  for  payment  on  the  day  ha 
receives  it.  The  usual  business  hoars,  or  seasonable  time  of  the  next  day  of  busiiiei^ 
is  sufficient  Chitty  on  Bills,  pp.  414,  421 ;  Story  on  Bills,  §§  471-473.  If  the  bill 
or  check  has  been  put  in  circulation,  each  party  may  perhaps  be  allowed  a  day  as  be- 
tween him  and  the  party  fh>m  whom  he  receives  the  check.  But  see  Stoiy  on  "BiBs, 
§  472  et  ieq.f  as  to  the  difficult  point  as  to  what  is  reasonable  time  to  piesent  the  hiQ 
or  check,  when  it  passes  through  several  hands.  It  cannot  with  safety  be  kept  by  a 
succession  of  persons  long  in  circulation.  The  general  rule  is,  that  the  drawee  has 
twenty-four  hours  to  consider  whether  he  will  accept  the  bill  or  not  Chitty  on  Bills, 
c.  7 .« 

{b)  Lumley  v.  Palmer,  Str.  1000 ;  Powell  v.  Monnier,  1  Atk.  612 ;  Walker  o.  lade,  1 
Bich.  (S.  C.)  249 ;  Fisher  v,  Beckwith,  19  Vermont,  31.  By  statute  1  and  2  Geo.  IV. 
c.  78,  no  acceptance  of  any  inland  bill  of  exchange  is  sufficient  to  charge  any  perM»y 
unless  such  acceptance  be  in  writing  on  the  bill ;  and  this  is  the  statute  law  in  Georgia; 
Hotchkiss's  Code.  So,  by  the  N.  T.  R.  S.  vol.  i.  768,  sees.  6, 9,  no  person  within  the 
state  is  chargeable  as  an  acceptor  on  a  bill  of  exchange,  unless  his  acceptance  be  ia 
writing,  signed  by  himself,  or  his  lawful  i^nt ;  *  and  the  holder  may  require  the  a^ 
ceptance  to  be  upon  the  bill,  and  a  refusal  to  comply  will  be  a  refusal  to  accept  Aa 
acceptance  in  writing,  if  not  on  the  bill,  does  not  bind,  except  it  be  in  favor  of  the  per- 
son who,  on  the  faith  of  it,  received  the  bill.  (Ibid.  sec.  7.)  So,  an  nnconditiottal 
promise  in  writing  to  accept  the  bill,  before  it  be  drawn,  is  an  acceptance  in  favor  of 
the  person  who  receives  the  bill  on  the  faith  of  it,  for  a  valuable  consideration.  (Ibid, 
sec.  8.)  And  every  drawee  who  refuses  to  return  a  bill,  within  twenty-four  hours,  to  the 
holder,  shall  be  deemed  to  have  accepted  it  (Ibid.  sec.  11.)  See  also  Bank  of  Michi- 
gan V.  Ely,  17  Wendell,  508.    The  statute  law  of  Bfissouri  has  followed  the  pro- 

*  Hare  v,  Henty,  10  C.  B.  (N.  S.)  65. 

'  Bamet  t^.  Smith,  10  Foster,  256 ;  Stockwell  v.  Bramble,  3  Ind.  428.  And  it  has 
been  held,  in  Indiana,  that  oral  acceptance  of  a  non-negotiable  order  is  good.  Bird  v. 
McElvaine,  10  Ind.  40. 

«  It  was  held,  in  Wheeler  v.  Webster,  1  E.  D.  Smith  (N.  T.)  1,  that  the  writing  of 
his  name  by  the  drawee,  across  the  fkce  of  a  bill  of  exchange,  is  a  sufficient  compliance 
with  the  statute. 

^  A  bill  addressed  to  a  person  by  name,  may  be  accepted  by  his  wifo  in  her  name, 
and  the  acceptance  will  bind  the  husband  if  ho  admit  his  liability.  The  acceptance 
satisfies  the  statutes  1  and  2  Geo.  lY.  c.  78,  which  require  acceptances  to  be  in  writ- 
ing.   Lindus  v.  Bradwell,  5  Mann.  Gr.  &  Scott,  583. 

*  Otherwise,  if  there  was  no  obligation  upon  the  drawee  to  accept  the  bill.  Howland 
V.  Carson,  15  Penn.  453. 
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anoe.  But  any  acceptance  Tarying  the  absolute  tenns  of  the  bill, 
either  in  the  sum,  the  time,  the  place,  or  the  mode  of  pay- 
ment, is  a  *  conditional  acceptance,  which  the  holder  is  not  *  84 
bound  to  receive ;  and  if  he  does  receive  it,  the  acceptor  is 
not  liable  for  more  than  he  has  undertaken.^  The  doctrine  of 
qualified  acceptances  as  to  part  of  tlie  money  is  spoken  of  in 
Marius  and  MoUoy ;  (a)  and  in  the  case  of  Howe  v.  Young j  in  the 
House  of  Lords,  it  was  established  to  be  the  true  construction  of 
the  contract,  and  the  true  rule  of  the  law-merchant,  that  if  a  bill 
be  accepted,  payable  at  a  particular  place,  the  holder  is  bound  to 
make  the  demand  at  that  place,  (b)  The  rule  is  also  settled,  that 
a  promise  to  accept,  made  before  the  acceptance  of  tlie  bill,  will 
amount  to  an  acceptance  in  favor  of  the  person  to  whom  the  prom- 
ise was  communicated,  and  who  took  tlie  bill  on  the  credit  of  it.  (e) 
In  CooHdge  v.  Paysouy  (d)  all  the  cases  were  reviewed,  and  it  was 
held  that  a  letter,  written  within  a  reasonable  time  before  or  after 
the  date  of  the  bill,  describing  it,  and  promising  to  accept  of  it,  is, 
if  shown  to  the  person  who  afterwards  takes  the  bill  upon  the 
credit  of  that  letter,  a  virtual  acceptance,  and  binding  upon  the 

ft 

Tistons  in  tbe  N.  Y.  statute  as  to  acceptance.  Revised  Statutes  of  Missoufi,  1835,  p. 
97.7 

(a)  Marius,  17,  21 ;  MoUoj,  b.  8,  c.  10,  sec.  81. 

(6)  8  Brod.  &  Bing.  165. 

(c)  Miln  V.  Prest,  4  Campb.  393.  So,  a  lOUr  of  credit,  addressed  to  any  person 
who  should  make  the  adrance  upon  the  faith  of  the  letter,  is  an  available  promise 
ia  favor  of  the  person  malung  the  advance ;  and  it  is  considered  as  available  if  it  be 
a  general  letter  of  credit  in  favor  of  anj  person  who  makes  the  advance  on  the  fiiith 
of  it  These  letters  of  credit  are  treated  as  in  the  nature  of  negotiable  instruments, 
sad  the  party  giving  such  a  letter  holds  himself  out  to  all  persons  who  should  ad- 
vance money  on  bills  drawn  on  the  same,  and  upon  the  faith  thereof,  as  contracting 
with  them  an  obligation  to.  accept  and  pay  the  bills.  Lawrason  v.  Mason,  3  Cranch, 
499 ;  Boyce  v,  Edwards,  4  Peters  U.  S.  121 ;  Adams  v.  Jones,  12  Id.  207 ;  Carnegie  v. 
Morrison,  2  Metcalf,  381 ;  Story  on  Bills,  538  to  555 ;  1  Bell's  Com.  871. 

{d)  2  Wheaton,  66.  See,  also,  to  8.  P.  1  Peters  U.  S.  864,  284,  and  4  Ibid.  Ill, 
121 ;  2  Galliflon,  283;  Bayard  v.  Lathy,  2  McLean,  468. 

'  So  also  in  California.    Statutes  of  Cal.  1850,  ch.  100,  §  6. 

1  Gallery  v.  Prindle,  14  Bazb.  (N.  T.)  186.  But  see  Claiko  «.  Gordon,  3  Kieh.  311. 
An  aooBptance  payable  at  a  particular  place  in  the  town  on  which  a  bill  is  drawn  is  a 
general  acceptance  in  law,  but  if  it  be  made  payable  by  the  acceptance  at  a  difierent 
plaee,  the  drawer  and  indorsers  will  not  be  charged  by  a  demand  at  such  place.  Nieg. 
Bist  Bank  v.  Fairman  &c  Tool  Co.  31  Barb.  (N.  Y.)  403 ;  Rowe  v.  Toung,  6  £.  C.  L. 
6S ;  Troy  City  Bank  v.  Lauman,  1 9  N.  Y.  477  ;  Myers  v.  Standark,  1 1  Ohio  St.  29.  A 
conditional  acceptance,  when  the  eondition  is  performed,  binds  the  acceptor  as  if  there 
had  been  no  condition.    Smith  v.  Virtue,  9  C.  B.  (N.  S.)  214. 
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person  who  makes  the  promise.^  The  same  doctrine  was  also  held 
by  the  Supreme  Court  of  New  York,  in  Q-oodrich  v.  Gordon ;  (e) 
and  it  was  there  decided,  that  if  a  person,  in  writing,  authorizes 
another  to  draw  a  bill  of  exchange,  and  stipidates  to  honor  the  bill, 
and  the  bill  be  afterwards  drawn,  and  taken  by  a  third  party,  on 
the  credit  of  that  letter,  it  is  tantamount  to  an  acceptance  of  the 
bill.^  The  doctrine  rests  upon  the  decision  of  Lord  Mansfield  in 
PiUans  and  Bose  v.  Van  Mierop  and  ffopkinSj  and  in  Pier^on  v. 

Dwnlop^  if)  where  he  laid  down  the  broad  principle,  that  a 
*85   promise  to  accept,  previous  to  the  existence  of  the  *bill, 

amounted  to  an  acceptance.  It  is  giving  credit  to  the  bill, 
and  which  may  be  done  as  entirely  by  a  letter  written  before  as 
by  one  written  after  the  date  of  the  bill.  A  parol  promise  to  ac- 
cept a  bill  already  drawn,  or  thereafter  to  be  drawn,  is  binding,  if 
the  bill  be  purchased  in  consideration  of  the  promise.  It  is  an 
original  promise,  not  coming  within  the  objects  or  the  mischiefs  of 
the  statute  of  frauds  ;  but  whether  such  a  valid  parol  promise  to 
accept  a  non-existing  bill  would,  in  the  view  of  the  law-merchant, 
amount  to  an  acceptance  of  the  bill  when  drawn,  is  a  question  not 
necessarily  connected  with  the  validity  of  the  promise,  (a) 

(e)  15  Johns.  6 ;  8.  P.  P.  in  Parker  v.  Greele,  S  Wendell,  545 ;  Kendrick  v.  Camp- 
bell, 1  BaUejr  (S.  C.)  522 ;  Carnegie  v,  Morrison,  2  Metcalf,  381 ;  Bead  r.  Marsh,  5  B. 
Mon.  10. 

(/)  3  Bnrr.  1663 ;  Cowp.  571. 

(a)  Townsley  v.  Snmrall,  2  Peters  U.  8.  170.  The  former  English  authorities  on 
this  point  are  overruled ;  and  in  the  Bank  of  Ireland  v.  Archer,  11  Mees.  &  W.  383, 
the  judgment  was,  that  a  promise  to  accept  a  bill  not  yet  drawn  was  not  an  acoeptancey 
even  though  the  bill  be  discounted  for  the  drawer,  on  the  faith  of  such  promise.  The 
settled  American  rule  is  the  former  one,  declared  in  the  time  of  Lord  Mansfield,  and 
by  Mr.  Justice  Story,  in  Bnssell  o.  Wiggin,  2  Story  C.  C.  213.  Judge  Story  is  of 
opinion  that  the  doctrine  of  the  Supreme  Court  of  the  United  States,  in  Coolidge  v. 

*  But  the  particular  bill  that  will  be  accepted  must  be  precisely  described  and  speci- 
fied, or  the  party  making  the  promise  will  not  be  held  as  acceptor.  Cassel  r.  Bows,  1 
Blatch.  C.  C.  335.  And  where  one  gave  written  authority  to  another,  as  his  agent,  to 
adjust  certain  business  and  draw  on  him  for  the  money  necessary,  it  was  held  to  amount 
to  an  acceptance  by  the  principal  of  drafts  drawn  upon  him,  with  the  assent  of  the 
agent  Gi^  v,  Parker,  43  Maine,  544.  And  it  was  held,  in  Michigan  State  Bank  v. 
Reeks,  2  Wms.  (28  Vt.)  290,  that  authority  to  draw  "  on  us  or  either  of  us,"  and  "  we 
hereby  jointly  and  severally  hold  ourselTes  accountable  for  the  acceptance  and  payment 
of  such  drafts,"  bmds  the  signers,  jointly  and  sevenlly,  to  the  payment  and  acoept- 
aaoes  made  by  either. 

*  Lewis  V.  Kramer,  3  Md.  275  ;  Beach  v.  State  Bank,  2  Cart  (Ind.)  488 ;  Naglee  o. 
Lyman,  14  Cal.  450 ;  Ulster  Co.  Bank  v.  McFarlane,  5  Hill,  432. 
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Every  act  giving  credit  to  the  bill  amounts  to  an  acceptance,  {by 
There  is  no  doubt  that  an  acceptance,  once  fairly  and  fally  made 
and  consunmiated,  cannot  be  revoked ;  ^  but  to  render  it  binding, 
the  acceptance  must  be  a  complete  act,  and  an  absolute  assent  of 
the  mind ;  for  though  the  drawee  writes  his  name  on  the  bill,  yet, 
if  before  he  has  parted  with  the  bill,  or  communicated  the  fact,  he 
changes  his  mind,  and  erases  his  acceptance,  he  is  not  bound,  (e) 
Tlie  acceptance  may  be  impliedly  as  well  as  expressly  given.  It 
may  be  inferred  from  the  act  of  the  drawee,  in  keeping  the  bill  a 
great  length  of  time,  contrary  to  his  usual  mode  of  dealing ;  for 
this  is  giving  credit  to  the  bill,  and  inducing  the  holder  to  consider 
it  accepted,  (d)^  K  the  bill  be  accepted  in  a  qualified  degree 
only,  *  and  not  absolutely,  according  to  the  tenor  of  it,  the  *  86 
holder  may  assent  to  it,  and  it  will  be  a  good  acceptance, 
pro  tanto  ;  or  he  may  insist  upon  an  absolute  acceptance,  and  for 
the  want  of  it  protest  the  bill.  It  is  in  the  discretion  of  the  holder 
whether  or  no  he  will  take  any  acceptance  varying  from  the  terms 
of  the  biU.  This  doctrine  was  settled  in  England  upwards  of  a 
century  ago,  and  in  opposition  to  the  distinguished  argument  of 
Sir  John  Strange,  and  it  has  continued  unshaken  to  this  day.  (a) 

The  acceptor  of  a  bill  is  the  principal  debtor,  and  the  drawer 

Fayson,  only  applies  to  bills  of  eacchange  payable  on  demand,  or  at  a  fixed  time  after 
date,  and  does  not  applj  to  a  bill  drawn  payable  at  or  after  sight,  for  in  the  latter  case 
a  presentment  is  indispensable,  sinoe  the  time  the  bill  has  to  run  cannot  otherwise  be 
ascertained.    Stoiy  on  Bills,  §  249. 

(6)  Powell  9.  Monnier,  1  Atk.  611 ;  Wjnne  v,  Baikes,  6  East,  514 ;  Fairlee  v.  Her- 
ring, 3  Bing.  625. 

(c)  Cox  V.  Troy,  5  B.  &  Aid.  474.  Emerigon,  tom.  i.  45,  cites  Dupnj  de  la  Serra, 
art.  des  Lettres  de  Change,  c.  10,  as  lairing  down  the  maxim,  that  while  the  acceptor  is 
master  of  his  signature,  and  before  he  has  parted  with  the  bill,  he  can  cancel  his  ac- 
ceptance. This  doctrine  of  La  Serra  is  cited  with  particular  approbation  bj  Pothier, 
Tnute  dn  Con.  de  Change,  n.  44,  and  his  opinion  was  mentioned  with  great  respect 
by  the  K.  B.  in  the  case  last  referred  to ;  and  there  is  now  entire  harmony  on  the  point 
In  the  jurisprndence  of  the  two  nations. 

(d)  Harrey  v.  Martin,  1  Campb.  425;  note ;  Stoiy  on  Bills,  §  246. 
(a)  Wegerslofib  v,  Keene,  1  Str.  214;  Smith  v.  Abbott,  2  Ibid.  1152. 

^  A  promise  to  pay  "  eventually,"  or  at  some  future  period,  is  valid  as  an  acceptance. 
Brannin  v.  Henderson,  12  B.  Mon.  61 ;  Hatcher  v,  Stalworth,  25  Miss.  376.  An  ac- 
ceptance, "  so  (ar  as  I  am  owing  now  or  shall  be  "  at  a  future  day,  binds  the  acceptor 
to  par  what  was  then  owing.    Bellows  v.  Bingham,  2  Wms.  (28  Vt)  243. 

*  The  acceptance  by  one  of  a  bill  drawn  on  several,  binds  him.  Owen  v.  Van  Uster, 
1  Eng.  L.  9t  £q.  396. 

•  See  1  N.  T.  Bev.  St  p.  769,  §  11. 

TOL.  III.  10 
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the  surety,  and  notliing  will  discharge  the  acceptor  but  payment 
or  a  release.^  He  is  bound  to  an  innocent  indorsee,  though  ha 
accepted  without  consideration,  and  for  the  sole  accommodation 
of  the  drawer.  (()  ^    Accommodation  paper  is  now  governed  by 

(b)  A  plea  that  the  acoeptance  was  without  consideration,  held  bad  on  demnmr. 
Lowe  V,  Chifiiej,  1  Bing.  N.  C.  S67.  An  accommodation  bill  or  note  is  a  meccandle 
term,  and  means  a  bill  on  which  the  drawer  has  no  right  to  sne  the  acceptor  of  sncii 
a  bill.  It  is  a  note  without  consideration,  and  for  which  the  payee  is  to  provide  when 
due,  and  not  to  call  on  the  maker  ibr  payment.  King  v,  Phillips,  12  Mees.  9t  W. 
705 ;  Thompson  v.  Clubley,  1  Mees.  &  W.  212.  The  acceptor  of  a  forged  InU  ia 
bound  by  his  acceptance,  for  that  act  precludes  him  from  afterwards  disputing  the  bin, 
as  he  is  bound  to  know,  and  is  presumed  to  know,  his  drawer's  hand.  Price  v.  Neal, 
3  Burr.  18.54 ;  Buller  J.,  1  Term  Bep.  655 ;  Levy  v.  Bank  U.  S.  1  Binney,  27  ;  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  287 ;  Bobinson  v.  Beynolds,  2  Adol.  &  £11  (N.  &) 
196.'  So,  if  a  bank  pay  a  forged  check,  the  holder  being  innocent,  the  bank  must  bear 
the  loss,  on  the  principle  that  the  bank  Lb  bound  to  know  the  hand  of  its  own  cnstonft- 
ers,  and  a  want  of  due  diligence  and  caution  exists.*  Levy  v.  Bank  U.  S.  1  Blnnej, 
27 ;  Smith  v,  Mercer,  0  Taunt  76 ;  Bank  of  St.  Albans  v.  F.  &  M.  Bank,  10  Vermont^ 
141.  The  courts  consider  the  case  of  Price  r.  Neal  as  dedsiTc.  So,  payment  to  a 
bank  innocently  in  its  own  forged  paper,  binds  the  bank.  It  is  bound  to  know  its  own 
paper.  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheaton,  333.  On  the  other  hand,  the 
general  rule  is,  that  payment  of  a  debt  in  a  foiged  note,  both  parties  being  innocent,  is 
no  payment,  and  the  same  rule  applies  it  a  foiged  note  be  discounted.  Markle  v.  Hat- 
field, 2  Johns.  455 ;  Young  v.  Adams,  6  Mass.  182 ;  Eagle  Bank  v.  Smith,  5  Conn.  71 ; 
Jones  V.  Ryde,  5  Taunt.  488 ;  United  States  Bank  v.  Bank  of  Georgia,  10  Wheaton, 
333 ;  Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  Y.)  287:^  In  this  last  case  the  phiin- 
tiffs  paid  a  draft,  when  the  name  of  the  payee  or  first  indorser  was  forged,  and  the  de- 
fendants were  held  bound  to  refund,  as  they  bad  no  title  to  the  instrument  or  money 
obtained  under  it.  None  but  the  payee  can  assert  any  title  to  a  negotiable  bill  or  note, 
without  his  indorsement,  but  the  loser  cannot  reoorer  back,  unless  he  uses  diligence  tt> 
detect  the  forgery,  and  giye  notice,  and  there  be  no  unreasonable  delay  after  the  disooT- 
ery  of  the  forgery.  Gloucester  Bank  e.  Salem  Bank,  1 7  Mass.  33 ;  Pope  v.  Nance,  Minor 
(Ala.)  299 ;  Canal  Bank  v.  Bank  of  Albany,  sup.*  Nor  can  he  recover,  if  be  agrees  at 
the  time  of  the  bargain  and  sale  to  receire  certain  notes  drawn  and  indorsed  by  third 


1  Blair  r.  Bank  of  Tenn.  11  Humph.  84;  Attenborough  v.  MacKenzie,  36  Eng.  L. 
&  £q.  562.  But  where  the  drawee  is  a  mere  accommodation  acceptor,  there  the  drawer 
is  the  principal  and  the  drawee  the  surety.  Parks  v.  Ingram,  2  Poster,  283.  But  see 
vott,  p.  112,  note  (1). 

3  Dirersy  v,  Loeb,  22  Bis.  393 ;  Mechanics'  Bank  v,  Livingston,  83  Barb.  (N.  Y.) 
458. 

*  Mather  v,  Maidstone,  37  Eng.  L.  &  Eq.  335. 

*  Goddard  v.  Merchants'  Bank,  4  Comst  147 ;  Van  Bibber  v.  Bank  of  La.  14  Lonis. 
An.  481. 

*  Simms  v.  Clarke,  11  HI.  137 ;  Meriam  v.  Wolcott,  3  Allen,  258 ;  Parlange  v.  Famr^, 
14*La.  An.  R.  444. 

*  See  Hortsman  v.  Henshaw,  11  How.  XT.  S.  177,  where,  under  special  circumstances, 
the  drawee  could  not  recover  back  money  paid  on  a  bill,  on  which  payee's  indorsement 
was  foiged. 
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{he  same  rules  as  other  paper.     This  is  the  latest  and  the  best 

penoas  ia  payment,  for  he  took  the  risk.  Ellis  v.  Wild,  6  Mara.  821.  It  is  held  in 
one  case,  (Ontario  Bank  v.  Lightbody,  18  Wendell,  101,)  that  payment  of  a  debt  in 
hills  of  an  insolvent  bank,  both  parties  being  ignorant  of  the  fact,  is  no  payment.  See, 
also,  Wainwright  v.  Webster,  II  Vermont,  576 ;  Oilman  v.  Peck,  Ibid.  516 ;  Fogg  v. 
Sawyer,  9  N.  Hamp.  B.  865 ;  Frontier  Bank  v.  Morse,  22  Maine,  88,  to  S.  P.''  Bat 
there  are  decisions  in  other  cases  (Lowrey  v.  Mnrrell,  2  Porter  (Ala.)  280 ;  Scruggs  v. 
Gaas,  8  Terger,  175;  Ware  v.  Street,  2  Head,  609,)  directly  to  the  contrary,  and  Uie 
point  remains  unsettled  in  our  American  law.  In  Bayard  v.  Shank,  1  Watts  &  Serg. 
92,  the  decision  agrees  with  those  in  the  two  last  cases ;  and  Chief  Justice  Gibson  gives 
a  strong  and  vigoroua  opinion,  that  a  payment  (not  in  forged  notes,  but  in  current 
bank-^iotes)  discharges  the  debt,  though  the  notes  were  of  no  value,  as  the  bank  had 
previously  failed,  of  which  both  parties  were  ignorant.  Mr.  Justice  Story  (Story  on 
^lls,  §  225,  n. ;  Story  on  Promissory  Notes,  477,)  says,  that  this  disputed  point  re- 
•obrea  itself  more  into  a  question  of  intent  than  of  law,  and  that  is,  whether,  taking  all 
the  eircnmstances  together,  the  bill  was 'taken  as  absolute  payment  by  the  holder,  at 
his  own  risk,  or  only  as  conditional  *  payment,  he  using  due  diligence  to  demand  and 
collect  it  And  he  concludes  that  the  weight  of  reasoning  and  authority  are  in  favor 
of  the  payment  in  such  cases  bemg  considered  as  null.  Stoiy  on  Promissory  Notes, 
125, 477,  641. 


T  WestfiOl  V.  Bralay,  10  Ohio  St.  188;  Timmis  r.  Gibbins,  14  Eng.  L.  &  Eq.  64 ; 
Baker  v.  Bonested,  2  Hilton,  897.  But  where  a  dealer  in  uncurrent  money  bought 
wordiless  bills,  he  was  held  bound  in  the  absence  of  fhiud.  Hinckley  v.  Kersting,  21 
HI.  247. 

*  The  eflfect  of  receiving  a  promissory  note  for  a  pre-existing  debt,  by  the  law  of 
England,  is  thus  stated  in  Smith's  Mercantile  Law,  (by  H.  &  G.)  532 :  It  is,  in  general, 
no  sadsfiiction  of  the  demand,  but  only  prima  facie  evidence  of  payment,  rendering  it 
neoesBaiy  that  the  creditor  should  account  for  it  before  he  can  recover  the  consideration. 
Tet  it  will  operate  as  a  satisfaction,  if  the  debtor's  liability  upon  it  be  discharged  by  its 
loss,  or  by  the  holder's  laches ;  or  if  the  creditor  agree  to  receive  it  as  cash ;  or  if  it  be 
transf^ned  to  him  by  way  of  sale  without  fraud ;  or  if  the  creditor  negotiates  fbr  value 
without  making  himself  liable. 

It  is  held,  generally,  in  the  courts  of  the  United  States,  that  the  giving  of  a  negoti- 
able promissory  note  is  not  payment,  unless  it  is  so  expressly  agreed.  Central  City 
Bk.  V.  Dana,  32  Barb.  296 ;  Purchase  v,  Mattison,  3  Bosw.  310.  And  such,  it  is  said, 
is  the  doctrine  of  the  civil  law.  See  Chitty  on  Contracts,  6  Am.  ed.  p.  767,  note  by 
the  learned  editor.    But  see  2  Grcenl.  Ev.  §  520. 

In  Massachusetts,  the  decisions  have  not  been  uniform.  Ibid.  See  19  Law  Bep.  607. 
In  Maine,  a  negotiable  note  discharges  the  pre-existing  debt  for  which  it  is  given. 
Ciooding  V.  Morgan,  37  Maine,  419. 

In  New  York,  the  giving  of  a  note  is  payment  of  a  debt : 

1.  Where  the  note  of  a  third  person  is  transferred  by  a  debtor,  and  taken  by  a  cred- 
itor, and  credit  is  given  fbr  it  as  a  poffmenty — if  the  note  be  indorsed  by  the  debtor,  he 
most  be  charged  as  an  indorser.  Frisbie  v.  Lamed,  21  Wendell,  450 ;  St.  John  v, 
Pnrdy,  1  Sandf.  (N.  T.)  9;  Hawley  v.  Foote,  19  WendeU,  516;  Cole  v.  Sackett,  1 
HOI,  516. 

2.  Where  a  party  gives  his  own  note  fbr  his  own  debt,  for  which  a  receipt  is  given  in 
fnU,  on  default  of  payment  the  creditor  may  go  back  to  the  original  cause  of  action 
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doctrine,  both  in  England  and  in  this  country,  (e)  ^  These  are  Ae 
strict  obligations  of  the  acceptor  in  relation  to  the  other  parties  to 
the  bill :  ^  and  they  do  not  apply  in  all  their  extent  as  between  the 


(c)  Fen  turn  v.  Pocock,  5  Taunt  192 ;  The  Goveraor  and  Company  of  the  Bank 
of  Ireland  v,  Beiesford,  6  Dow,  234 ;  Bank  of  Montgomery  Coontj  v.  Walker,  9 
Serg.  &  Rawle,  229 ;  Murray  v.  Jndah,  6  Coven,  484 ;  Clopper  v.  The  Union  Bank 
of  Maryland,  7  Harr.  &  Johns.  92  ;  Church  v.  Barlow,  9  Pick.  547 ;  Grant  v.  BUiooft^ 
7  Wendell,  227 ;  Marr  v,  Johnson,  9  Terger  1 ;  Wilde  J.,  in  Comm.  Bank  v.  Cun- 
ningham, 24  Pick.  274.  Indorsers  for  the  aooommodaiion  of  the  maker  of  a  note  do 
not  stand  in  the  relation  of  co-sureties  to  each  other,  so  as  to  create  between  tiiem  a 
liabili^  to  contribution,  though  they  may  engage  between  themselyes  for  contribution. 
Aiken  v,  Barkley,  2  Speer  (S.  C.)  747.*  It  is  also  settled  that  the  drawer  is  not 
entitled  to  notice  of  non-payment  by  the  acceptor,  if  the  bill  was  accepted  merely  for 
his  accommodation.  Story  on  Bills,  §§  310,  311,  312.  But  as  the  making  of  aooom" 
modathn  mdonemeata  is  out  of  the  scope  of  the  partnership  business  in  a  mercantile 
house,  they  are  not  binding  upon  it,  unless  done  with  the  express  or  implied  assent  of 
all  the  members  of  the  firm,  except  where  the  paper  comes  into  the  hands  of  a  bona 
fidt  holder.    Austin  v.  Yandermark,  4  Hill  (K.  Y.)  259. 

on  surrendering  the  note  to  be  cancelled.  Frisbie  v.  Lamed,  &c.,  »xjpra,  Waydell  v. 
Luer,  5  Hill,  448. 

Whether  the  note  given  be  the  debtor's  own  note  or  the  note  of  a  third  person,  it 
will  operate  as  an  absolute  satisfaction,  if  it  be  actuei^  taken  in  payment  of  HhA  dAU 
Waydell  v.  Luer,  3  Denio,  410 ;  but  not  otherwise.  Van  £pe  v.  Dillaye,  6  Barb.  (N. 
Y.)  244,  252 ;  Pratt  v.  Foote,  5  Seld.  463.  See,  to  the  same  efl^t,  Bamet  v.  Smith* 
10  Foster,  256 ;  Bank  v,  Bobo,  9  Rich.  31 ;  Mooring  v.  Mobile,  M.  D.  &  M.  L  Co.  27 
Ala.  254 ;  Street  v.  Hall,  3  Wms.  (29  Vt.)  165;  Mdntyre  v,  Kennedy,  29  Penn.  State 
448 ;  Berry  v.  Griffin,  10  Md.  27 ;  Widders  v.  Gorton,  40  Eng.  L.  &  £q.  265.  Parol 
proof  is  not  admissible  to  explain  a  writing,  acknowledging  receipt  of  a  note  in  pay- 
ment, it  being  in  the  nature  of  a  contract.  Graves  v.  Friend,  5  Sandf.  (N.  Y.)  568; 
Conkling  v.  King,  10  Barb.  (N.  Y.)  372. 

^  Pitkin  V.  Flanagan,  23  Vermont  160;  McKeilly  v.  Fatchin,  23  Mis.  40 ;  Dunn  o. 
Wade,  Id.  207.  When  an  accommodation  acceptor  pays  a  bill,  the  drawer  and  any 
other  parties  for  whose  accommodation  the  acceptance  was  given,  are  liable  to  rcim- 
l)urse  the  acceptor.    Dickerson  v.  Turner,  15  Lid.  4. 

^  Pierson  v.  Boyd,  2  Duer,  33 ;  Far.  &  Mech.  Bank  v.  Bathbone,  26  Vermont,  19 ; 
Yates  9.  Donaldson,  5  Md.  389 ;  Lord  v.  Ocean  Bank,  20  Penn.  384 ;  Strong  v.  Foster, 
33  Eng.  L.  &  Eq.  282.  In  Louisiana,  indorsers  of  acconuuodation  paper,  expressed  to 
be  such,  and  caused  to  be  discounted  by  the  drawer  at  any  bank  in  the  state,  or  trans- 
ferred for  valuable  consideration  to  any  person,  are  bound  to  the  bearers  of  the  note  or 
bill  as  if  it  had  been  negotiated  for  ihsax  own  benefit.  Bcv.  Statutes  of  La.  1856,  p. 
45,  §  12. 

u  Though  the  acceptor  admits  that  the  name  of  the  drawer  is  not  foiged,  he  does  not 
admit  that  the  body  of  the  biU  is  not  forged.  Bank  of  Commerce  v.  Union  Bank,  3 
Comst.  230.  But  see  Hall  v.  Fuller,  5  Bam.  &  Cress.  750 ;  Pothier,  Contrat  du  Change^ 
part  1,  c.  4,  §  99. 

The  acceptor  also  admits  the  capacity  of  the  indorser,  bofore  aooeptanoe,  to  indorse. 
Smith  o.  Marsack,  6  Mann.  Gr.  &  Scott,  486.   In  this  case,  the  indorser  was  a  married 
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drawer  and  the  party  who  indorses  or  lends  his  name  to  the  bill  as 
surety  for  the  accommodation  of  the  drawer.  In  such  a  case,  the 
party  who  indorses  is  not  entitled  to  damages  from  the  drawer 
beyond  what  he  has  actually  sustained,  (d)  If  the  acceptor  alters 
the  bill  on  acceptance,  he  vacates  it  as  against  the  drawer  and  in- 
dorsers ;  but  if  the  holder  acquiesces  in  such  alteration  and  accept- 
ance, it  is  a  good  bill  as  between  the  holder  and  acceptor,  (e) 
A  third  person,  after  protest  for  non-acceptance  by  the 
*  drawee,  may  intervene,  and  become  a  party  to  the  bill,  in  *  87 
a  collateral  way,  by  accepting  and  paying  the  bill  for  the 
honor  of  the  drawer,  or  of  a  particular  indorser.  His  acceptance 
is  termed  an  acceptance  supra  protest,  and  he  subjects  himself  to 
the  same  obligations  as  if  the  bill  had  been  directed  to  him ;  but 
the  bill  must  be  duly  presented  to  the  drawee  at  maturity,  and  if 
not  paid,  it  must  be  duly  protested  for  non-payment,  and  due  no- 
tice given  to  the  acceptor  svpra  protest j  to  make  his  liabilities  as 
such  acceptor  absolute.  He  has  his  remedy  against  the  person  for 
whose  honor  he  accepted,  and  against  all  the  parties  who  stand 
prior  to  that  person,  on  giving  due  notice  of  the  dishonor  of  the 
bill.  If  he  takes  up  the  bill  for  the  honor  of  the  indorser,  he 
stands  in  the  light  of  an  indorsee  paying  full  value  for  the  bill, 
and  has  the  same  remedies  to  which  an  indorsee  would  be  entitled 
against  aU  prior  parties,  and  he  can,  of  course,  sue  the  drawer  and 
indorser.  (a)     The  acceptance  supra  protest  is  good,  though  it  be 

{d)  Dorsey  v.  His  Creditors,  19  Martin  (Louis.)  49S. 

(«)  Paton  V,  Winter,  1  Taunt.  420. 

(a)  Mntford  v.  Walcot,  1  Ld.  Baym.  574 ;  Mertens  v.  Winnington,  1  Esp.  N.  P. 
112;  Bajleyon  BUIs,  209;  Story  on  Bills,  §§  122-125,  452;  GoodaU  v.  Polhill,  1 
Mann.  Gr.  &  Scott,  233.  The  rights  and  remedies  growing  out  of  acceptances  supra 
pnlat  are  equally  recognized  in  the  foreign  commercial  law  of  Europe ;  and  the 
anthorities  for  that  purpose,  such  as  Stracca,  Heineccius,  Pothier,  Pajrdessus,  and 
tke  French  Ordinances,  are  referred  to  in  Mr.  Justice  Story's  thorough  treatise.  The 
pexMMi  who  pays  a  protested  bill  mtpra  prote^,  for  the  honor  of  the  indorser,  has  no 
mnedy  against  the  indorser,  if  the  latter  was  already  discharged  by  reason  of  the 
want  of  notice  of  the  non-acceptance.  Chitty  on  Bills,  213,  4,  234,  257,  330 ;  Higgins 
9.  Morrison,  4  Dana  (Ken.)  102.  The  payer  supra  proUgt  must  give  reasonable 
Dotioe  to  the  party  that  he  has  made  snch  payment  for  his  credit,  otherwise  that  party 
will  not  be  obliged  to  refund.    Wood  v.  Pugh,  7  Ohio,  part  2, 164.    He  cannot  sue 

woman,  and  by  reason  of  her  incapacity  to  pass  her  husband's  property  in  the  bill,  the 
acceptor  might  be  compelled  to  pay  the  amount  twice. 

There  is,  in  Pennsylvania,  a  statute  provision  for  the  recovery  of  money  erroneously 
paid  by  reason  of  the  forgery  of  the  name  of  a  drawer,  acceptor,  or  indorser.  Laws-  of 
Ptan.  1849,  Act  No.  310,  f  10. 

10* 
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done  at  fhe  reqaest  and  under  the  goaranly  of  the  drawee,  afier 
his  refusal,  and  the  party  for  whose  honor  it  is  paid  is  equally 
liable,  {b)  The  policy  of  the  rule  granting  these  privil^es  to  the 
acceptor  mpra  protest,  is  to  induce  the  Mends  of  the  drawer  or 
indorser  to  render  them  this  service,  for  liie  benefit  of  commerco 
and  the  credit  of  the  trader,  and  a  third  person  interposes  only 
when  the  drawee  will  not  accept.  There  can  be  no  other  acceptor 
after  a  general  acceptance  by  the  drawee.  A  third  person  xnay 
become  liable  on  his  collateral  undertaking,  as  guarantying  the 
credit  of  the  drawee,  but  he  will  not  be  liable  in  the  character  of 
acceptor.  It  is  said,  however,  that  when  the  bill  has  been  accepted 
9upra  protest,  for  the  honor  of  one  pasrty  to  the  bill,  it  may,  by 
another  individual,  be  accepted  supra  protest,  for  the  honor  of 
another,  (c)    The  holder  is  not  bound  to  take  an  acceptance  st^wtt 

protest,  {d)  but  he  would  be  bound  to  accept  an  offer  to  pay 
*  88    supra  protest.    *  The  protest  is  necessary,  and  should  pre* 

cede  the  collateral  acceptance  or  payment ;  (a)  and  if  the  bill, 
on  its  fSM^e,  directs  a  resort  to  a  third  person,  in  case  of  a  refusal 
by  the  drawee,  such  direction  becomes  part  of  the  contract.  (6) 

As  between  the  holder  of  a  check  and  the  indorser,  it  ou^t 
to  be  presented  for  acceptance  with  due  diligence ;  (c)  but  as  be- 

the  drawer  without  proTing  demand  on  the  drawee,  and  non-aoceptaace  or  non-payment 
hy  him,  and  notice  to  the  drawer.    Baring  v,  Clark,  19  Pick.  220. 
(h)  Konig  V.  Bayard,  1  Peters  U.  S.  250. 

(c)  Beawesi  tit.  Bills  of  Exchange,  sec  42 ;  Jackson  v,  Hudson,  2  Campb.  447. 

(d)  Mitford  v.  Walcot,  12  Mod.  410. 
(a)  Fothier,  h.  t.  n.  170. 

(6)  Pothier,  h.  t.  n.  137 ;  Holland  v.  Pierce,  14  Martin  (Louis.)  499.  An  acceptance 
for  honor  is  not  an  absolute  but  conditional  acceptance,  and  an  averment  of  present- 
ment to  the  drawee  for  payment  is  necessary.  Williams  v.  Qermaine,  7  Bam.  &  Cress. 
468.  This  acceptance  supra  protest,  does  not  apply  by  the  commercial  law  to  promis- 
sory notes.    Story  on  Promissory  Notes,  557. 

(c)  Bickford  v.  Ridge,  2  Campb.  537 ;  Beeching  v.  Gowcr,  1  Holt,  313,  note  of  the 
reporter;  Clark  v,  Stackhouse,  2  Martin  (Louis.)  327 ;  Mohawk  Bank  v.  Broderick, 
JIO  Wendell,  304;  Mohawk  Bonk  v.  Broderick,  13  Wendell,  133;  Parke  B.,  9  Mee». 
&  W.  .18 ;  8aul  v,  Jones,  1  £11.  &  £11.  59.  Where  the  parties  reside  in  the  same  place, 
six  days'  delay  was  held  to  discharge  the  indorser.  Qongh  t*.  Staats,  13  Wendell,  549. 
In  Bodington  v.  Schlencher,  1  Nev.  &  Mann.  540,  S.  C.  4  Bam.  &  Adol.  752,  it  was 
held,  that  the  holder  was  bound  to  present  it  for  payment  on  the  day  following  that  on 
which  he  receives  it  Moule  v.  Brown,  4  Bing.  N.  C.  266 ;  Smith  v.  Janes,  20  Wendell, 
192,  S.  P.  If  a  check  be  received,  say  on  Monday,  the  holder  may  present  it  at  any 
time  during  banking  hours  on  Tuesday.^    But  if  ho  pays  it  tp  his  own  banker  on 

1  So  from  Saturday  to  Monday  is  good.    O'Brieii  v.  Smith,  1  Black.  99. 
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tween  the  holder  and  drairer,  a  demand  at  any  time  before  6uit 
iMTOH^t  will  be  sufficient,  unless  it  appears  that  the  drawee  has 
fidled,  or  the  drawer  has,  in  some  other  manner,  sustained  injury 
by  the  delay,  (d)  The  drawee  ought  to  accept  or  refuse  accept- 
ance, as  soon  as  he  has  had  a  reasonable  opportunity  to  inform 
his  judgment.  If  he  cannot  be  found  at  the  proper  place,  the 
holder  may  cause  the  bill  to  be  protested ;  and  if  the  drawee  be 
dead,  the  bill  may  be  presented  to  his  executor  or  administra- 
tor, (e) 

(6.)   Cf  the  indorseTnent. 

A  yalid  transfer  may  be  made  by  the  payee,  or  his  agent,  and 
the  indorsement  is  an  implied  contract  that  the  indorser  has  a 
good  title,  and  that  the  antecedent  names  are  genuine,  that  the 
Inll  or  note  shall  be  duly  honored  or  paid,  and  if  not,  that  he 
will,  on  due  protest  and  notice,  take  it  up.  {f)^'  In  the  case  of 
a  bill  made  or  indorsed  to  a  feme  covert  or  to  a  feme  sole^  who 
afterwards  marries,  the  right  to  indorse  it  belongs  to  the  hus- 
band.* So,  the  assignee  of  an  insolvent  payee,  or  the  executor 
or  administrator  of  a  deceased  payee,  are  entitled  to  indorse  the 


Tueadaj,  that  banker,  as  his  agent,  mua%  present  it  to  the  drawee  on  Tneadaj,  and  haa 
not  till  Wednesday  to  present  it  That  wonld  be  good  as  to  notice  of  dishonor,  bnt  not 
as  to  pn$aUwiimt ;  and  as  the  drawee  fitiled  on  Wednesday,  the  holder  was  in  default 
Alexander  v.  Bnrchfidd,  1  Carr.  &  Marsh.  75 ;  S.  C.  7  Mann.  &  Gr.  1061.  The  holder 
of  a  check  is  not  entitled,  bccaose  he  passes  it  through  his  banker,  to  one  day  more  for 
presenting  it  The  time  is  the  same  whether  the  presentment  be  made  by  himself  or 
through  his  banker,  i.  e.  the  day  following  that  in  which  he  receiyes  it. 

(d)  Cmger  r.  Armstrong,  3  Johns.  Cas.  6  ;  Conroy  v.  Warren,  Ibid.  259 ;  Roths- 
child V.  Comey,  9  Bam.  &  Cress.  S88 ;  Sutherland  J.,  in  Murray  v,  Jndah,  6  Cowen, 
490,  and  Savage  C.  J.,  In  Mohawk  Bank  v,  Broderick,  10  Wendell,  306. 

(e)  MoUoy,  b.  2,  c.  10,  sec.  34 ;  Bayley  on  Bills,  128. 

(/)  Ogden  9.  Saunders,  IS  Wheaton,  213,  341 ;  Pardessus,  Droit  Com.  2,  art  347  ; 
Sloiy  on  Promissory  Notes,  145. 


*  And  in  the  indorsement  there  is  an  implied  guaranty  of  the  competency  of  the 
maiktn  to  contract  Erwin  v»  Downs,  15  N.  Y.  (1  Smith,)  575.  The  indorser's  con- 
tract is,  upon  condition  of  demand  upon  the  maker,  non-payment  and  notice  thereof 
in  dne  time,  to  pay  generally,  and  not  at  s  partidnlar  place.  Hunt  v.  Standart,  15 
iiid.33. 

*  Where  the  defendant  had  transmitted  to  his  wife  a  draft  payable  to  her  order, 
wMeh  she  indorsed  in  her  own  name  and  sold  with  his  authority,  it  was  held,  that  he 
ins  liable  in  the  same  manner  as  if  the  indorsement  had  been  by  himself.  Hancock 
Bank  v.  Joy,  14  Maine,  568. 
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paper,  (g)  ^  And  if  a  bill  be  made  payable  to  a  mercantOe 
*89    *  house  consisting  of  seyeral  partners,  an  indorsement  fay 

any  one  of  the  partners  is  deemed  the  act  of  the  firm.  If 
the  bill  be  made  payable  to  A,  for  the  use  of  B,  the  l^al  title 
is  in  A,  and  he  must  indorse  it.  So  an  infant  payee  or  indorsee 
may,  by  his  indorsement,  transfer  the  interest  in  the  bill  to  anj 
subsequent  holder,  against  all  the  parties  to  the  bill  except  hiio- 
self;  and  if  a  third  person  other  than  the  payee  guarantees,  by 
indorsement,  previous  to  delivery  to  the  payee,  the  payment  of 
the  note,  he  is  held  to  be  an  indorser,  under  the  New  York 
statute,  (a)  ^ 

The  bill  cannot  be  indorsed  for  a  part  only  of  its  contents,  un- 
less the  residue  has  been  extmguished;  for  a  personal  contract 
cannot  be  apporticmed,  and  the  acceptor  made  liable  to  separate 
actions  by  dififerent  persons.^ 
Kank  indorsements  are  common,  and  they  may  be  filled  up 

{g)  Parker  C.  J.,  in  l.P.  VfmA.  256;  Cornier  v.  Martin,  dted  in  8  WUs.  5;  Bawfin- 
son  V,  Stone,  Ibid.  1.  In  Harper  v,  Butler,  8  Peters  U.  S.  239,  it  waa  admitted,  tlia* 
an  indorsement  of  a  negotiable  note  hj  the  execator  of  the  payee,  and  good  in  the 
state  where  he  was  appointed  and  indorsed  it,  will  enable  the  indorsee  to  sne  in  hia 
own  name  in  any  other  state.  But  a  oontrary  doctrine  was  held  in  Steams  v.  Bnmhaniy 
6  Greenl.  261,  and  Thompson  o.  Wilson,  2  N.  Hamp.  291.  These  last  dedsiona  axB 
qnestioned  in  the  case  of  Band  v.  Hnbbard,  4  Metcalf,  259,  and  the  doctrine  in  the 
other  cases  sustained ;  and  I  think  the  better  opinion  to  be,  that  if  the  holder  of  the 
note  dies  before  the  note  becomes  due,  his  executor  or  his  administrator,  if  one  be 
appointed,  may  make  the  demand,  and  give  notice  so  as  to  fix  the  prior  parties. 

(a)  Prosser  v.  Luqueer,  4  Hill,  420.  An  indorsement  by  the  cashier  of  a  bank  for 
the  bank,  passes  the  title.    Story  on  Promissory  Notes,  p.  132. 

^  Malbon  v.  Southard,  36  Maine,  147 ;  Dwight  v.  Newell,  15  HI.  333.  One  of  sereral 
administrators  is  competent  to  receive  notice  of  protest.  Beals  o.  Peck,  12  Barb.  (N» 
Y.)  245. 

1  In  a  case  where  a  person  deceased  had  written  his  name  upon  a  bill  payable  to  or- 
der, and  after  his  death  the  executor  merely  delivered  the  bill  to  the  plaintiff,  it  was 
held,  he  acquired  no  title.  It  would  seem  that  an  indorsement  of  a  bill  payable  to 
order,  without  delivery,  or  a  delivery  without  indorsement,  is  insufficient  to  pass  the 
legal  title.  Clark  v.  Sigonmey,  17  Ck>nn.  511 ;  Smith  v.  Wyckoff  3  Sandf.  Ch.  77. 
See,  also,  Hastings  v,  McEinley,  1  £.  O.  Smith,  273 ;  Marine  Bank  v.  Vail,  6  Boew. 
421. 

'  Martin  v.  Hayes,  1  Bnsbee,  423.  A  note  given  to  two  or  mora  payees,  who  aro 
not  in  partnership,  must  be  indorsed  by  all,  to  enable  the  indorser  to  sue  on  ^  note. 
Dwight  V.  Pease,  4  McLean,  94.  But  where  a  person,  whose  name  was  on  the  note, 
refused  to  be  a  payee,  and  it  was  indorsed  by  the  other,  and  the  name  of  the  person  r^ 
fusing  was  left  in  by  mistake,  it  was  held  the  indorsee  might  lecover.  Peaae  v,  Dwight, 
6  How.  U.  S.  190. 
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at  any  time  by  the  holder,  even  down  to  the  moment  of  trial  in 
a  suit  to  be  brought  by  him  as  indorsee ;  but  no  other  use  can 
bo  made  of  a  blank  indorsement  in  filling  it  up  than  to  point 
out  the  person  to  whom  the  bill  or  note  is  to  be  paid.^  A  note 
indorsed  in  blank  is  like  one  payable  to  bearer,  and  passes  by 
deUvery;  and  the  holder  may  constitute  himself,  or  any  other 
person,  assignee  of  the  bill.^  The  courts  never  inquire  whether 
he  sues  for  himself,  or  as  trustee  for  some  other  person.  (5)  Even 
a  bond  made  payable  to  bearer  has  been  held  to  pass  by  delivery, 
in  the  same  manner  as  a  bank-note  payable  to  bearer,  or  a  bill 
of  exchange  indorsed  in  blank,  (c)  The  holder  may  strike  out 
the  indorsement  to  him,  though  Aill,  and  all  prior  indorsements 

(6)  Fbioock  r.  Rhodes,  Doug.  633 ;  Francis  v.  Mott,  cited  in  Ibid.  634 ;  Bull.  N.  P. 
275 ;  LiTingston  v.  Clinton,  and  Cooper  v.  Kerr,  cited  in  3  Jc^ns.  Cas.  264 ;  Loyell  v. 
STcrtBOB,  11  Johng.  52 ;  Duncan  J.,  in  13  Berg,  &  Bawle,  315 ;  Kiented  v.  Rogers  & 
Garland,  6  Hair.  &  Johns.  2S3 ;  Evans  v.  Gee,  11  Peters  U.  8.  80.  In  Sprigg  t;.  Cunj, 
19  Martin  (Lonis.)  253,  It  was  held,  that  the  holder  of  a  negotiable  note,  indorsed  in 
blank,  might  sue  on  it,  withont  filling  it  np  to  himself.  Under  the  French  law,  an  in- 
doraement,  in  blank,  of  a  promissory  note,  is  not  yalid.  Code  de  Comm.  art.  137,  138. 
The  law  is  the  same  in  Germany.  Heinec.  de  Camb.  c  2,  sees.  10, 11.  Nor  can  the 
ho&er  of  a  bill  drawn  and  indorsed  in  France,  in  blank,  recover  against  the  acceptor 
IB  tiie  English  conrts,  for  sach  an  indorsement  was  not  a  valid  contract  by  the  lex  bet 
MNlracCw.    Tiimbey  v.  Vignier,  1  Ring.  N.  C.  151 .« 

(e)  Goigier  v.  Mievilk,  8  Ram.  &  Cress.  45. 

*  In  Webster  v.  Cobb,  17  HI.  459,  it  was  held  that  the  holder  of  a  negotiable  note, 
indorsed  in  blank,  may  fill  np  the  blank  with  any  undertaking  not  inconsistent  with 
the  nature  of  the  instrument  and  intention  of  the  parties. 

^  And  delivery  is  necessary  to  constitute  a  title  to  a  promissory  note  by  indorsement 
Xndorsement  without  delivery  will  not  do  it  Lloyd  v.  Howard,  15  Q.  R.  995 ;  Dann  v, 
Konis,  24  Conn.  333  ;  Kirkpatrick  v.  Wolfe,  17  Ark.  96.  An  indorsement  of  a  note  in 
blank,  even  with  the  intention  of  making  the  indorser  personally  liable,  cannot,  cither 
by  oonstmction  of  law,  or  by  proof  of  extrinsic  facts,  be  converted  into  a  guaranty  or 
aaj  other  contract  than  an  indorsement  Cottrell  v.  Conklin,  4  Duer  (N.  Y.)  45. 
And  the  liability  of  a  party,  not  the  payee  of  a  note,  who  indorses  it  in  blank  at  the 
time  h  is  made,  is  absolute  and  direct,  and  not  collateral.  Carpenter  v.  Oaks,  10  Rich. 
Law  (8.  C.)  17 ;  Can*  v.  Rowland,  14  Texas,  275 ;  Cecil  9.  Mix,  6  Ind.  478  ;  Law  r. 
Pamell,  7  C.  R.  (N.  S.)  282.  An  indorser  of  a  check  payable  to  bearer  is  liable  as  in- 
doner.    Keene  v.  Reard,  8  C.  R.  (N.  8.)  372. 

s  In  Everett  v.  Yendryes,  25  Rarb.  (N.  Y.)  383,  a  bill  of  exchange  was  drawn  and 
indorsed  in  blank  in  New  Grenada^  on  a  drawee  in  New  York,  and  no  place  of  pay- 
ment was  named  in  the  bill.  Ry  the  law  of  New  Grenada  an  indorsement  in  blank 
does  not  pass  the  title  of  a  bill.  The  court  held  that  the  bill  being  on  a  drawee  in  New 
Torky  the  law  of  New  York  must  control,  and  that  the  indorsement  passed  the  title. 
Peabody  J.,  dissented,  holding,  in  the  case  of  Trimbey  v.  Vignier,  that  the  law  of  New 
Grenada  mnst  control,  and  that  the  phuntifis  had  no  title. 
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in  blank,  except  the  first,  and  charge  the  payee  or  maker,  (d)  * 
When  the  indorser  takes  up  the  note,  he  becomes  the  holder  as 
entirely  as  though  he  had  never  parted  with  it.  (e)  ^  There  is  no 
necessity  for  any  negotiable  words  in  the  indorsement.  An  in- 
dorsement to  A.  B.,  without  adding  "  or  order,"  is  a  good  gen- 
eral indorsement.  (/)  But  to  give  effect  to  an  indorsement,  there 
must  be  delivery,  (ff)^  A  bill  originally  negotiable,  continues  so 
in  the  hands  of  the  indorsee,  unless  the  general  negotiability  be 
restrained  by  a  special  indorsement  by  the  payee.  He  may  stop 
its  negotiability  by  a  special  indorsement,  but  no  subsequent  in- 
dorsee can  restrain  the  negotiable  quality  of  the  bill,  (h)  ^  The 
first  indorser  is  liable  to  every  subsequent  bona  fide  holder,  even 
though  the  bill  or  note  be  forged,  or  fraudulently  circulated,  (t) 

(d)  Dollftu  V.  Froflch,  1  DeDio,867. 

(«)  Smith  v.  Clarke,  Peake  N.  P.  825;  United  States  v.  Barker,  1  Paine  C.  C. 
156 ;  M'Donald  v.  Magmder,  3  Peters  U.  S.  474 ;  Cozumt  v.  Wills,  1  McLean,  ^7 ; 
Leidy  v.  Tammany,  9  Watts,  359. 

(/)  Bayley  on  Bills,  12S ;  Story  on  PromiseoTy  Notes,  150w 

ig)  Marston  v.  AUen,  8  Mees.  &  W.  494. 

(A)  Bdie  v.  East  India  Company,  8  Bur.  1816 ;  Ancher  v.  The  Bank  of  England, 
Doug.  637 ;  Smith  v,  Clarke,  1  £sp.  ISO ;  Story  on  Promissory  Notes,  p.  136,  n.  S. 
Bestrictive  indorsements  are  also  allowed  in  France  and  Germany.  Poihier,  4e 
Change,  n.  23,  42,  89 ;  Heineodns,  de  Camb.  c.  8,  sec.  10. 

(t)  Lambert  v.  Pack,  1  Salk,  127;  Putnam  v.  SnlliTan,  4  Mass.  45;  Codwise  v. 
Gleason,  3  Day,  12;  Herbert  v,  Hnie,  1  Ala.  (N.  S.)  IS.  Where  several  sucoessiTe  in- 
dorsees have  advanced  money  on  the  draft,  the  first  indorsement  being  a  forgery,  each 
may  recover  from  his  immediate  indorser.  Canal  Bonk  u.  Bank  of  Albany,  1  HUl 
(N.  T.)  287.1^    The  indorsement  of  a  bill  implies  an  undertaking,  that  all  the  antcco- 

*  Alcock  V,  McKain,  12  Louis.  An.  614.  And  in  actions  by  a  drawer,  founded  on  the 
return  for  non-payment  by  the  acceptor  of  paper  once  in  circulation,  it  is  presumed  that 
the  drawer  is  a  honafide  holder,  and  he  may  strike  out  indorsements,  in  accordance  with 
that  presumption.  Pilkington  v.  Woods,  10  Ind.  432.  And  see  Kumey  v.  Heald,  17 
Ark.  397 ;  and  Pilkington  v.  Woods,  10  Ind.  432. 

^  The  indorser  of  a  negotiable  note  cannot  recover  against  the  maker,  so  long  as  tho 
iud<frsee  has  a  right  to  demand  payment  of  the  maker ;  not  oven  if  the  indorsee  has  re- 
oovered  judgment  against  the  indorser,  and  collected  a  part  of  it.  Little  v.  Ingalls,  13 
N.  Hamp.  44,  Where  the  payee  of  a  note,  which  he  had  transferred,  paid  and  took  up 
the  note,  the  statute  of  limitations  was  held  to  be  a  defence  of  the  maker,  at  the  expira- 
tion of  six  years  from  the  time  the  note  was  payable,  in  like  manner  as  if  it  had  never 
been  transferred  by  payee.    Woodruff  v.  Moore^  8  Barb.  (N.  T.)  171. 

'  The  drawer  of  an  accepted  bill  of  exchange  wrote  his  name  across  the  back,  and 
deliyered  it  to  A  to  get  it  discounted ;  who,  instead  thereof,  deposited  it  with  B  as  security 
for  money  advanced  by  B  without  fraud ;  held,  that  this  was  a  valid  indoFBemenl  to 
B.    Palmer  v,  Richards,  1  Eng.  L.  &  £q.  529. 

*  Mitchell  «.  FuUer,  15  Penn.  268. 

1°  The  first  indorsement  being  a  forgery,  a  second  indorser  cannot  be  charged  as 
promisor  or  as  guarantor.    Howe  «.  Merrill,  5  Cush.  80. 
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If  a  blank  note  or  check  be  indorsed,  it  will  bind  the  indcHrser  to 
any  sum,  or  time  of  payment,  wliich  the  person  to  whom  he  in* 
trusts  the  paper  chooses  to  insert  in  it.  (j)  ^  This  only  applies 
to  the  case  in  which  the  body  of  the  instrument  is  left  blank.  If 
negotiable  paper,  regularly  filled  up,  be  indorsed  in  blank,  the 
indorser  is  holden  only  in  the  character  of  indorser,  and  accord* 
ing  to  the  terms  and  legal  operation  of  the  instrument,  (k)  ^^ 

dent  parties  apon  the  bill  are  persons  competent  to  draw  and  indorse  the  same,  and  that 
the  indorser  has,  in  yirtne  thereof,  a  good  title  to  the  bill,  and  to  convey  the  Siune  by 
indorsement.  Story  on  Bills,  §f  108, 110.^  An  indorser  of  a  promissory  note  does  not 
stand  in  the  sitaation  of  a  maker  of  it,  whether  he  be  the  payee,  or  indorsee,  or  a  third 
pcEBon.  Bat  Mr.  Justice  Story  considers  him  to  stand  in  the  same  situation  as  the 
drawer  or  indorser  of  a  bill,  and  a  collateral  liability  is  created.  Story  on  Promissory 
Notes,  134,  135. 

(J)  BnsseU  «.  LangstaiT,  Dong.  514;  Violett  v.  Patton,  5  Cranch,  142;  Johnson  «. 
Blttsdale,  1  Smedes  &  Manh.  1.  The  doctrine  in  several  cases  now  is,  that  a  deed  ex- 
fienttd  tJi  yank,  with  parol  authority  to  a  third  person  to  fill  it  up  afterwards,  will  be 
boMliflg.  Tcxira  v.  Evans,  dted  by  Wilson  J.,  in  1  Anst  229 ;  Wiley  v.  Moor,  17 
Serg,  &  Bawle,  438 ;  Woolley  «.  Constant,  4  Johns.  60 ;  Ex  parte  Kerwin,  8  Cowen, 
118.  The  andcnt  cases  were  otherwise,  and  so  are  some  of  the  modem  American 
cases;  as,  see  1  Yergcr,  69,  149;  2  Dev.  (N.  O.)  379;  3  Bibb.  361;  1  Hill  S.  C. 
967 ;  United  States  «.  Nelson  and  Myers,  2  Brock.  64 ;  Williams  v.  Crutcher,  5  How. 
^U.  S.)  71.  In  Indiana,  the  indorser  of  a  note  is  understood  to  warrant  two  things : 
I.  That  the  note  is  valid,  and  the  maker  liable  to  pay  it ;  2.  That  the  maker  is  solvent, 
and  a£/«  to  pay  it    Howell  v.  Wilson,  2  Blackfl  (Ind.)  418. 

(k)  See  Jackson  v.  Richards,  2  Caines,  343,    In  Beckwith  v.  Angell,  6  Conn.  315, 

T^  McNeil  V,  Knott,  II  Geo.  142 ;  Beol  v.  Alexander,  6  Tex.  581.  The  vendor  of  a 
\S1  of  exchange  warrants  that  it  actually  is  what  its  terms  purport  Qomperti  v.  Bart- 
ktt,  24  £ng.  L.  &  £q.  156. 

>*  Torrey  v.  Fisk,  10  Smedes  &  Marsh.  590 ;  Ex  parte  Bartiett,  3  De  Gex.  &  J.  378; 
Montague  v.  Perkins,  22  Eng.  L.  &  £q.  516 ;  Fulierton  v.  Sturges,4  Ohio  (N.  S.)  529; 
Bfobcrtson  V.  Smith,  18  Ala.  220.  And  see  Smith  v.  Wychoff,  3  Sand.  Ch.  77.  But  if 
a  person  sign  a  note  on  condition  that  another  shall  join  with  him,  and  the  note  is 
negotiated  without  the  other's  joining,  the  signer  is  not  liable  on  the  note.  Awde  v. 
Dixon,  5  Eng.  L.  &  £q.  512 ;  Evans  v.  Bremridgo,  35  Eng.  L.  &  Eq.  397. 

"  In  New  York,  when  a  third  person  indorses  bis  name  on  a  note  previous  to  its 
being  indorsed  by  the  payee,  though  the  party  receiving  the  note  takes  it  on  the  credit 
of  his  name,  such  person  is  liable  only  as  a  teamd  indoreer.  Baker  v.  Martin,  3  Barb. 
(N.  T.)  634 ;  Ellis  v.  Brown,  6  Id.  282.  The  able  dissenting  opinion  of  Pratt,  P.  J., 
in  the  latter  case,  shows,  in  a  forcible  manner,  the  injustice  which  may  result,  in  many , 
caaes,  from  the  application  of  the  above  doctrine.  In  Moore  v.  Cross,  19  N.  T.  227, 
where  the  indorser  was  by  agreement  to  be  responsible  to  the  payee  and  indorsed  for 
that  purpose,  it  was  hold  that  the  payee  might  indorse  his  name  without  recourse  and 
sue  tiie  indorser  as  holder  by  delivery  fW>m  him.  It  is  held  in  the  following  cases,  that 
if  a  person,  before  the  note  is  indorsed  by  the  payee,  indorse  a  note  in  blank,  he  is 
liable  as  an  original  promisor.  Irish  r.  Cutter,  31  Miune,  536  ;  Bryant  v.  Eastman,  7 
Cush.  Ill ;  Riley  r.  Gerrish,  9  Id.  104 ;  Schneider  v,  Schifihon,  20  Mis.  571.  Sec,  also, 
Orrick  r.  CoUton,  7  Gratt  189 ;  Caxroll  v.  Weld,  13  HI.  682 ;  Biggs  «.  Waldo,  2  Cal.  485. 
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In  the  case  of  blank  indorsements,  possession  is  evidence  ct 
title ;  but  if  the  indorsements  be  all  filled  up,  the  first  indorsee 
cannot  sue  without  showing  that  he  had  taken  up  the  bill  or 
note.  (!)    The  acceptor  or  maker  is  liable  only  to  the  last  indoiv 
see.    The  prior  indorsers  haye  parted  with  their  interest  in  the 
paper,  and  are  presumed  to  haye  received  a  valuable  consideration 
for  it.    But  if  the  last  indorsee  protests  the  bill  for  non-pay- 
*91    ment,  and  it  be  paid  by  a  prior  indorser,  the  *  latter  ac- 
quires, by  such  payment  a  new  title  to  the  instrument,  (a) 
Though  the  holder  of  paper  fairly  negotiated  be  entitled  to 
recover,  and  to  shut  out  almost  every  equitable  defence,  yet  the 
rule  applies  only  to  the  case  of  negotiable  paper,  taken  b<ma  fide 
in  the  course  of  business  before  it  falls  due.^    If  taken  after  it 


it  was  held,  that  if  a  promiBBory  note  be  indoned  in  blank,  onder  a  parol  promiae  te 
gnarantee  the  payment,  the  holder  may  fill  np  the  blank,  pnnnant  to  the  special  agree- 
ment, and  prove  that  agreement  by  parol.  The  indorser  will  be  liable,  nndcr  such 
drcnmstances,  without  proof  of  the  demand  and  notice  requisite  in  other  cases.  Thero 
have  been  decisions  to  the  same  effect,  in  Josselyn  v.  Ames,  3  Mass.  274 ;  Ulen  v.  Sa^ 
tredge,  7  Ibid.  233 ;  Moies  v.  Bird,  11  Ibid.  436;  Upham  v.  Prince,  12  Id.  14.  Bee, 
also.  Story  on  Bills,  §  215,  n.  2 ;  Nelson  v.  Dubois,  13  Johns.  176 ;  Campbell «.  Sutler, 
14  Ibid.  349.  But  the  indorser  of  a  negotiable  note  cannot  be  treated  as  a  guaranior, 
provided  he  could,  by  the  holder,  have  been  charged  as  indorser.  The  prior  cases  in 
Johnson  are  considered  as  erroneous  on  tl]^  point  Seabury  v.  Hungerford,  2  HiU, 
84 ;  Hall  v.  Newcomb,  3  Id.  233.  In  Parker  «.  Riddle,  11  Ohio,  102,  it  was  held,  that 
if  a  note  not  negotiable  be  indorsed,  it  is  a  collateral  undertaking,  and  payment  must 
be  demanded,  and  notice  given  to  the  indorser,  as  upon  negotiable  paper.^* 

(/)  The  rule  now  is,  that  the  holder  of  a  negotiable  note  by  a  blank  indorser,  maj* 
sue  upon  it  without  filling  up  the  blank.  Chitty  on  Bills,  ed.  1839,  255 ;  2  Louis.  192  ; 
Chewning  v.  Gatewood,  5  Howard,  552.  The  presumption  of  title  in  the  holder  is 
good  until  the  contrary  be  established. 

(a)  Mendes  o.  Carreroon,  1  Lord  Raym.  742 ;  Goigerat  v.  M'Carty,  2  Dallas,  144. 

^  He  is  said  to  be  liable  as  guarantor,  in  Griswold  v.  Blocnm,  10  Barb.  N.  Y.  402. 

^  The  indorsee  of  a  note  overdue,  does  not  take  it  subject  to  oil  equities  between  the 
original  parties,  but  subject  to  those  only  which  arose  out  of  the  note  itself,  or  the 
transaction  in  which  the  note  originated.  Metcalf  v.  Pilcher,  6  B.  Mon.  529 ;  Hughes 
V.  Large,  2  Barr,  108 ;  Tinsley  v.  Beall,  2  Kelly,  134 ;  McAlpin  v.  Wingard,  2  Rich. 
547 ;  Oulds  v.  Harrison,  28  Eng.  L.  &  £q.  524;  Renwick  v,  Williams,  2  Md.  356; 
Hankins  v.  Shoup,  2  Cart  (Ind.)  342;  OuUett  r.  Hoy,  15  Mis.  399.  See  Wharton  r. 
Hopkins,  11  Ired.  505.  And  the  note,  if  taken  before  it  becomes  due,  though  not  fox 
a  valuable  consideration,  is  subject  to  existing  equities  only,  and  not  to  those  which 
subsequently  arise.  Fumiss  v.  Gilchrist,  1  Sandf.  (N.  Y.)  53.  Where  an  executory 
contract  constituted  the  consideration  for  the  acceptance  of  a  bill  of  exchange,  the 
breach  of  that  contract  is  not  a  defence  against  indorsees  for  value,  with  notice  of  the 
contract,  but  not  of  the  breach.  Davis  v.  McCready,  17  K.  T.  (3  Smith)  230.  If 
the  immediate  indorser  has  parted  with  the  bill  to  plaintiff,  in  violation  of  good  faith. 
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is  due  and  payable,  the  presumption  is  agwist  the  validily  of 
the  demand,  and  the  purchaser  takes  it  as  a  dishonored  bill,  at 
his  peril,  and  subject  to  every  defence  existing  against  it  before 
it  ^WBs  negotiated.  (()  But  it  has  been  a  question,  when  a  note, 
XMkjable  upon  demand  is  to  be  deemed  a  note  out  of  time,  so  as 
to  subject  the  indorsee,  upon  a  subsequent  negotiation  of  it,  to 
the  operation  of  the  rule.  Wh^i  the  facts  and  circumstances 
are  ascertained,  the  reasonableness  of  time  is  a  matter  of  law, 
and  every  case  will  depend  upon  its  special  circumstances. 
Eighteen  months,  eight  months,  seven  months,  five  months, 
even  two  months  and  a  half,  have  been  held,  when  unexplained 
by  circumstances,  an  unreasonable  delay ;  and  if  the  demand  be 
not  made  in  a  reasonable  time  by  the  holder,  the  indorser  is  dis- 
charged, (c)    On  the  other  hand,  in  ThurU(m  v.  JSiTKawn^  (d)  a 


(6)  Brown  v.  Daries,  3  Term  Rep.  SO;  Lee  v.  iMgarj,  8  Taunt.  114;  Tinson  v. 
Francifl,  1  Campb.  19;  Saxigent  v,  Southgate,  5  Pick.  31 2»  317,  319 ;  Andrews  v.  Pond, 
13  Peters  U.  6.  65.  A  stricter  course  is  observed  in  the  case  of  bills  and  notes  than 
in  that  of  checks ;  and  a  party  taking  a  check  overdue  does  not  necessarily  take  it 
eabject  to  ail  the  infirmities  of  the  previous  title,  provided  he  exercises  a  reasonable 
caution  in  taking  it ;  and  that  is  a  question  of  &ct  for  a  jury.  Bothschild  v.  Comej, 
1  Danson  &  Lloyd,  325 ;  Mohawk  Bank  v.  Broderick,  13  Wendell,  133.  A  bill  may 
be  indorsed  alter  it  is  due,  for  it  continues  negotiable  ad  infinitum  until  paid  or  dis- 
charged, provided  the  subsequent  circulation  does  not  prejudice  any  of  the  indorsers. 
Bayley  on  Bills,  5th  ed.  156,  158;  Hubbard  v.  Jackson,  4  Bing.  390;  Callow  v. 
lAwrence,  3  Maule  &  6elw.  95.  In  Bnrrough  v.  Moss,  10  Bam.  &  Cress.  558,  and  in 
Hughes  V,  Laige,  2  Barr  (Ponn.)  103,  the  rule  in  the  text  was  restricted  to  all  equities 
arising  out  of  the  note  transaction  itself;  and  it  was  held  not  to  extend  to  protect  a 
aetoff,  in  respect  of  a  debt  due  IVom  the  indorser  to  the  maker,  arising  out  of  collateral 
natters.  It  extends  only  to  matters  of  set-off  existing  at  the  time  of  the  indorsement. 
Baxter  v.  Little,  6  Metcalf,  7. 

(c)  Fumam  v.  Haskiu,  2  Caines,  369 ;  Losee  r.  Dunkin,  7  Johns.  70 ;  Field  v.  Nicker- 
lon,  13  Mass.  131 ;  Sice  v.  Cunningham,  1  Cowen,  397 ;  Martin  v.  Winslow,  2  BCason, 
241.  In  Brooks  v.  Mitchell,  9  Mees.  &  W.  15,  a  note  payable  on  demand,  with  interest, 
and  indorsed  a  number  of  years  after  its  date,  was  held,  under  circun^tances,  not  to 
be  overdue,  so  as  to  afiect  the  indorsee  with  the  equities ;  the  court  say  it  is  intended  to 
be  a  continuing  security.  This  appears  to  be  rather  an  extravagant  indulgence  of 
delay.  But  in  Wethey  v,  Andrews,  3  Hill,  582,  it  was  held,  that  a  note  payable  on 
demand,  wiik  interest,  was  not  out  of  time  four  or  five  weeks  after  its  date,  but  would 
have  been  if  not  on  interest 

{d)  6  Mass.  428. 

the  omis  is  on  the  plaintiff  to  prove  consideration*  Smith  v.  Braine,  3  Eng.  L.  &  £q. 
879.  A  note  deposited  in  a  bank  for  collection,  and  improperly  transferred,  may  be 
ftkUowed  by  the  depositor,  unless  it  come  to  the  hands  of  a  bona  fide  holder.  Ex  parte 
Barkworth,  2  De  0.  &  J.  194;  Scott  v.  Ocean  Bank,  5Bosw.  192. 

TOL.  III.  11 
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note  payable  on  demand,  and  indorsed  within  seven  days  after  it 
was  made,  was  held  to  be  indorsed  in  season  to  close  all 
*  92    inquiry  into  the  origin  of  the  *  note.    And  when  a  note  is 
negotiated  in  season,  it  may  afterwards  pass  firom  one  in- 
dorsee to  another,  after  it  is  due,  and  the  holder  will  be  equally 
with  the  first  indorsee  protected  in  his  title,  (a)    There  is  no  cer* 
tain  time  in  which  a  bill  or  note,  payable  at  sight,  or  a  given  time 
thereafter,  or  on  demand,  must  be  presented  for  acceptanoe.    It 
must  not  be  locked  up  for  any  considerable  time ;  it  must  be  pre- 
sented for  payment  within  a  reasonable  time ;  but  if  put  into  cir- 
culation, the  coiurts  are  very  cautious  in  laying  down  any  rule  as 
to  the  time  in  which  it  must  be  presented ;  and,  in  one  case,  it  was 
allowed  to  be  kept  in  circulation,  without  acceptance,  so  long  as 
the  convenience  of  the  successive  holders  might  require,  (b)     That 
was  the  case  of  a  foreign  bill ;  and  an  inland  bill  may  also  be  put 
in  circulation  before  acceptance,  and  it  may  be  kept  a  reasonable 
time  before  acceptance ;  but  what  would  be  a  reasonable  time  canr 
not  be  precisely  defined,  and  depends  upon  the  particular  circum- 
stances of  each  case,  (e)    If  a  bill  or  note  be  absolutely  assigned, 
so  as  to  pass  the  whole  instrument  to  the  indorsee,  its  negotiable 
quality  would  pass  with  it ;  and  the  better  opinion  would  seem  to 
be,  that  its  negotiability  could  not  be  impeded  by  any  restriction 
contained  in  the  indorsement.  ((2)     But  where  the  indorsement 
is  a  mere  authority  to  receive  the  money  for  the  use,  or  according 
to  the  directions  of  the  indorser,  it  would  be  evidence  that  the 
indorsee  did  not  give  a  valuable  consideration,  and  was  not  tlie 
absolute  owner,  (e)    A  negotiable  instrument  may  be  indorsed 
with  a  restriction,  qualification,  or  condition.^    It  may  be  in- 

(a)  Chalmers  v.  Lanion,  1  Campb.  383. 
(6)  Goapy  v.  Harden,  7  Tannt  159. 

(c)  Fry  V.  Hill,  7  Tannt.  396 ;  Mailman  v.  D'Eguino,  5  H.  Blacks.  565. 
(cQ  Parsons  C.  J.,  3  Mass.  228. 

(e)  Sigoomey  v,  Lloyd,  8  Bam.  &  Cress.  622;  1  Panson  &  Lloyd,  182,  S.  C;  1 
Atk.  249 ;  2  Barr.  1229,  S.  P. 

^  And  a  conditional  assignment  does  not  bind  the  indorser,  if  the  condition  be  no< 
accomplished.  Johnson  v.  Barrow,  12  Louis.  An.  83.  In  England,  the  agent  of  a  com- 
pany, who  accepts  or  indorses  a  bill,  will  be  personally  liable  unless  he  is  aathorixed 
by  die  company  so  to  act  in  their  behalf,  and,  unless  by  the  terms  of  the  indorsement 
or  acceptance  he  unequiTocally  disclaims  personal  responsibility.  NichoUs  v.  Diamond, 
24  £ng.  L.  &  Eq.  408 ;  Mare  v,  Charles,  34  Id.  188.  In  New  York  the  rule  does  not 
seem  to  be  so  strict     Hicks  v.  Hinde,  9  Barb.  (N.  Y.)  528 ;  Babcock  v.  Beman,  1 
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dorsod  so  as  to  exempt  the  indorser  from  liability,  as  if  the  in- 
dorser  should  add,  at  his  own  risk,  or  without  recourse.  In  that 
case,  the  maker  or  acceptor,  and  prior  indorsers,  and  sub- 
sequent indorsers,  would  *  be  holden,  according  to  the  rules  *  93 
and  usi^es  of  commercial  paper,  but  the  immediate. in- 
dorser would  be  exempted  from  responsibility  by  the  special  con- 
tract, (a) 

If  the  bill  or  note  be  negotiated  after  it  is  due,^  and  be  there- 
by opened  to  every  equitable  defence,  yet  a  demand  must  be  made 
upon  the  drawee  or  maker  within  a  reasonable  time,  and  notice 
giyen  to  the  indorser,  in  order  to  charge  him,  equally  as  if  it 
had  been  a  paper  payable  at  sight,  or  negotiated  before  it  was 
due.  (b)  2 

(6.)   Of  the  demand  and  pretest 

Tlie  demand  of  acceptance  of  a  foreign  bill  is  usually  made  by 
a  notary,  and  in  case  of  non-acceptance  he  protests  it,  and  this 
notarial  protest  receiyes  credit  in  all  courts  and  places  by  the  law 
and  usage  of  merchants,  without  any  auxiliary  evidence ;  ^  and  it 

(a)  Dallas  J.,  in  Gonpj  t;.  Harden,  7  Tannt.  163 ;  Bice  v.  Stearns,  3  Mass.  S25 ; 
Welch  9.  lindo,  7  Cranch,  159;  Ersk.  Inst  of  the  Scotch  Law,  toL  ii.  468;  Bell's 
Com.  on  the  Scotch  Law,  toI.  i.  402 ;  Story  on  Bills,  §§  214-216. 

{h)  M'Kinney  v.  Crawford,  8  Serg.  &  Bawle,  351 ;  Beny  v.  Robinson,  9  Johns.  121 ; 
Bishop  V.  Dexter,  2  Conn.  419;  Dwight  v.  Emerson,  2  N.  Hamp.  159;  Bngeljv. 
Davidson,  2  Const  (S.  C.)  83;  Allwood  v.  Haseldon,  3  Bailey  (S.  C.)  457. 

Keman,  200.  See  De  Witt  v,  Walton,  5  Sdd.  571 ;  and  Partridge  v.  Badger,  25 
Barb.  (N.  Y.)  146. 

^  The  indorsement  of  a  negotiable  note  after  it  is  due  and  dishonored  is  a  new  and 
independent  contract  between  the  immediate  parties,  and  negotiable  or  otherwise 
according  to  its  terms.  In  substance  it  is  a  bill  by  the  indorser  upon  the  maker  of  the 
note.  But  the  general  mle  that  the  negotiability  of  a  bill  as  respects  prior  parties  is 
not  destroyed  by  a  restrictiye  indorsement,  does  not  apply  when  such  indorsement 
is  made  after  the  matnrity  or  dishonor  of  the  bill ;  and  an  indorsee,  holding  the  bill 
by  such  an  indorsement,  cannot  sue  the  prior  parties  in  his  own  name.  Lcavitt  v, 
Putnam,  1  Sandf.  (N.  T.)  199.  And  if  a  person  indorses  a  promissory  note  after  it  is 
due,  he  is  nevertheless  entitled  to  have  a  demand  made  on  the  maker  within  a  reason- 
able time,  and  to  immediate  notice  of  the  son-payment  to  him.  Tyler  v,  Yonng,  30 
Penn.  State,  143. 

'  Patterson  v.  Todd,  18  Penn.  426 ;  Levy  v.  Drew,  14  Ark.  334. 

'  In  many  of  the  states  the  notarial  protest  is  by  statute  made  evidence,  though  not 
oonclusive,  of  the  facts  therein  contained.  See  Compiled  St  of  New  Hampshire,  1853, 
p.  70;  Acts  of  Pennsylvania,  1854,  No.  645;  Rev.  St  of  Kentucky,  1852,  ch.  22;  Bov. 
St  of  Ohio,  1854,  ch.  75 ;  Acts  of  Akboma,  1854,  No.  27 ;  Statutes  of  California,  1850, 
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18  a  requisite  step,  by  the  custom  of  merchants,  iii  the  case  of  fte 
non-acceptance  or  non-payment  of  a  foreign  bill,  and  must  be 
made  promptly  upon  refusal.  It  must  be  made  at  the  time,  in 
the  manner,  and  by  the  persons  prescribed,  in  the  place  where  the 
bill  was  payable,  (c)  ^  It  is  sufficient,  however,  to  note  the  pro- 
test on  the  day  of  the  demand,  and  it  may  be  drawn  up  in  form 
at  a  future  period.  The  protest  is  necessary  for  the  purpose  of 
prosecution,  and  it  must  be  stated  and  proved  in  a  suit  on  the 
bill,  (d)    On  inland  bills,  no  protest  was  required  by  the  common 

(c)  Gale  V.  Walsh,  5  Term  Bep.  239 ;  Story  on  Bills,  §§  176,  273.  It  is  lidd  tbai  a 
notarial  certificate  is  good  without  a  seal,  though  it  be  the  nsnal  practice  to  affix  one. 
Lambeth  v.  Caldwell,  1  Bob.  (Louis)  61.  Li  Kentucky,  by  statute,  in  1798,  protested 
foreign  bills  are  accounted,  after  the  death  of  the  drawer  or  indorser,  of  equal  digni^ 
with  a  judgment ;  and  executors  and  administrators  of  evexy  such  drawer  or  indorser 
are  compelled  to  suffer  judgment  to  pass  against  them,  before  any  bond,  bill,  or  other 
debt  of  equal  or  inferior  dignity.  In  France,  a  protest,  though  usual,  is  not  necessary 
to  enable  the  holder  of  a  note  to  sue  the  maker.  The  law  was  satisfactorily  shown  to 
be  so  by  proof,  in  Trimbey  v.  Vignier^  6  Carr.  &  Fa.  25.  The  duty  of  the  notary  in 
making  the  demand  for  acceptance  or  payment  is  personal,  and  cannot  be  performed 
by  his  clerk  or  a  third  person,  and  his  notarial  certificate  must  show  it  Onondaga 
County  Bank  v.  Bates,  3  Hill,  55  ;  Chitty  on  Bills,  8th  edit  217,  493. 

{d)  Tassel  v,  Lewis,  1  Ld.  Raym.  743;  Rogers  v.  Stevens,  2  Term  Rep.  713; 
Bnller  J.,  4  Term  Rep.  175 ;  Gale  r.  Walsh,  5  Term  Rep.  239 ;  Chaters  r.  Bell,  4 
Esp.  48 ;  Townsley  v,  Sumrall,  2  Peters  U.  S.  170 ;  ChiUy  on  BiUs,  h.  t ;  Bryden  r. 
Taylor,  2  Harr.  &  Johns.  396.  The  certificate  of  a  foreign  notary,  under  his  hand  and 
seal  of  office,  of  the  presentment  by  him  of  a  bill  or  note  for  acceptance  or  payment 
and  of  his  protest  thereof  for  non-acceptance  or  non-payment,  is  received  in  all  courts 
by  the  usage  and  under  the  courtesy  of  nations,  as  presumptive  evidence  of  the  facts. 
Chitty  on  Bills,  edit  1836,  642;   Halliday  v.  M'Dongall,  20  Wendell,  85.«    In  New 

ch.  41.  See,  also,  Gordon  v.  Price,  10  Ired.  385 ;  Graham  v.  Sangston,  1  Md.  59 ; 
Sumner  v.  Bowen,  2  Wise.  024.  The  formal  protest  and  certificate  of  demand  and 
notice  of  a  deceased  notary  is  admissible  as  evidence.  Austin  v.  Wilson,  24  Ver- 
mont,  630. 

*  In  Massachusetts,  on  proof  of  a  usage  that  dealers  were  given  notice  by  the  bank  a 
day  or  two  before  the  maturity  of  their  notes,  this  notice  was  held  to  be  a  sufficient  de- 
mand. Warren  Bank  v,  Parker,  8  Gray,  221.  A  note  was  made  payable  at  bank  A, 
where  the  maker  had  no  funds.  It,  being  unpaid,  was  placed  in  the  hands  of  a 
notary  after  business  hours  on  the  last  day  of  grace.  The  notary  was  teller  of  bank  A. 
He  went  with  the  note  to  the  bank  and  could  not  obtain  admittance  and  demanded  pay- 
ment of  himself  at  the  door.  Held,  a  sufficient  presentment  and  demand  to  charge  the 
indorser.    Bank  of  Syracuse  o.  HoUister,  17  N.  T.  (3  Smith)  46. 

*  But  a  distinction  is  made  between  foreign  bills  of  exchange  and  promissory  notes 
payable  in  another  state  or  country.  With  respect  to  the  latter,  the  certificate  of  the 
foreign  notary  is  not  admissible  as  evidence  of  demand  and  notice.  Kirtland  v,  Wan- 
zer,  2  Duer,  278.  But  in  Maine  it  is  admissible.  Ticonic  Bank  v.  Stackpole,  41  Maine, 
302.    And  also  by  statute  in  California.    Connolly  v.  Goodwin,  5  Cal.  220. 
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lawy  and  it  was  only  made  necessary  in  England,  in  certain 
cases,  by  the  statutes  of  9  and  10  Wm.  IIL,  *  and  8  and   *  94 


York,  Kentucky,  and  Missimippi,  a  Bimilar  certificate  of  having  given  the  requisite 
Bodoe  of  satAk  presentment,  demand,  ftnd  default,  to  the  parties  to  be  charged,  is  also 
made,  by  statute,  presomptiTe  evidence  of  the  fitct    Laws  of  N.  Y.  sess.  56,  c.  271, 
sec.  8;  Laws  of  Mississippi,  1833,  c.  70;  Statute  of  Kentucky  of  1837.    If  the  notary 
omits  to  give  the  requisite  notice,  the  bank  who  employed  him  is  not  responsible  for 
his  negligence ;  for  their  agency  in  the  case  of  notes  deposited  with  them  for  collection 
merely  is  gratuitous.    BeOemire  v.  Bank  U.  S.  4  Wharton,  105 ;  East  Haddam  Bank 
r.  Scovil,  12  Conn.  303 ;  Hyde  &  Goodrich  v.  Planters'  Bank,  17  Louis.  560.    So,  in 
Pabens  v.  The  Mercantile  Bank,  23  Pick.  330,  if  a  note  be  deposited  in  a  bank  for  col- 
lection, and  the  drawer  resides  in  another  place,  and  no  agreement  is  made  as  to  com* 
penaation  for  collecting,  and  the  bank  seasonably  transmits  the  note  to  a  suitable  bank 
in  snch  other  place  for  collection,  it  is  not  responsible  for  the  misfeasance  or  negligence 
of  die  bank  in  such  other  place.    The  owner  has,  howerer,  his  remedy  against  the 
guilty  bank.    But  in  the  New  York  Court  of  Errors,  in  December,  1839,  in  the  case 
of  Allen  V,  The  Merchants'  Bank  of  New  York,  22  Wendell,  215,  it  was  decided  dif- 
ferently.   In  that  case,  a  bill  drawn  by  a  New  York  merchant  upon  a  Philadelphia 
bouse  was  deposited  with  the  defendants  for  collection,  who  transmitted  it  to  their 
eorrespondent  bank  in  Philadelphia,  and,  acceptance  being  refused,  the  notary  of  the 
Philadelphia  bank  neglected  to  give  notice  to  the  holder  and  indorser  at  New  York,  in 
oottsequence  of  which  payment  was  lost    The  court  held,  that  the  defendants  were 
liable  for  the  loss  or  damage  arising  from  the  default  of  their  Philadelphia  agent,  and 
that  thoe  was  an  implied  undertaking  by  a  bank  or  banker,  receiving  negotiable  paper 
deposited  for  collection,  to  take  the  necessary  measures  to  chaige  the  drawer,  maker, 
or  other  proper  parties,  upon  the  default  or  refusal  to  accept  or  pay.    This  was  so 
decided  in  Smedes  r.  Bank  of  Utica,  20  Johns.  372 ;  M'Kinster  v.  The  Same,  9  Wen- 
dell, 46;  11  Ibid.  473.    So,  in  the  case  of  the  Bank  of  Orleans  t;.  Smith,  3  Hill  (N. 
Y.)  560,  it  was  held,  that  if  a  note  be  deposited  with  a  bank  for  collection,  and  the 
latter  transmit  it  to  another  bank  for  the  same  purpose,  both  are  to  be  regarded  as 
agents  of  the  holder,  and  liable  for  negligence.    The  use  of  the  funds,  thus  temporarily 
obtained,  formed  a  valuable  consideration  for  the  undertaking.    The  court  declared, 
that  whether  the  note  or  bill  was  received  for  collection  in  the  same  or  a  distant  place, 
the  bank  was  liable  for  neglect,  omission,  or  misconduct  of  the  bank  or  agent  it  em- 
])k>yed  in  the  collection,  unless  there  was  some  express  or  implied  agreement  to  the 
contrary.    It  is  to  be  observed,  however,  that  this  decision  was  against  the  opinion  of 
the  chuiceUor  and  a  considerable  minority  of  the  senate,  and  that  it  reversed  the  judg- 
ment of  the  Supreme  Court  and  of  the  Superior  Court  in  the  Ci^  of  New  York.   This 
does  not  destroy  the  authority,  while  it  lessens  the  weight  and  value  of  the  decision. 
In  South  Carolina,  the  rule  of  law  is  in  conformity  with  that  declared  in  New  York ; 
and  a  bank  which  receives  a  note  for  collection  is  liable  for  any  n^lect  by  which  the 
indorsers  are  discharged.    The  use  of  the  moneys  collected  is  deen^  a  sufficient  con- 
sideratbn  for  the  undertaking.    The  bank  must,  therefore,  see  to  tiie  demand  of  pay- 
ment of  the  maker,  and  to  the  giving  due  notice  of  non-payment  to  the  indorsers.    If 
the  note  be  placed  in  the  hands  of  a  notary,  he  is  to  be  regarded  as  the  agent  of  the 
bank,  and  for  whose  neglects  and  mistakes  the  bank  is  liable.   Thompson  r.  The  Bank 
of  the  State  of  South  Corolina,  3  Hill  (S.  C.)  77.    If  a  bank,  having  a  note  for  col- 
lectbn,  places  it  in  the  hands  of  a  notary,  who  is  negligent,  the  bank  has  in  Mississippi 
been  held  not  liable  for  his  negligence  as  subagent,  if  the  bank  has  used  reasonable 

11* 
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4  Anne ;  (a)  and  it  has  long  been  the  settled  rule  and  practice 
not  to  considw  the  protest  of  an  inland  bill  or  promii^ory  note  hj 
a  notary  as  necessary  or  material.  (6)  Nor  is  a  protest  of  an  in> 
land  bill  or  promissory  note  generally  deemed  necesssjry  in  this 
country,  though  the  practice  is  to  have  bills  drawn  in  one  state  on 
persons  in  another  protested  by  a  notary,  and  the  act  of  the  state 
of  Kentucky  of  1798,  c.  58,  seemed  to  require  it.  (c)  ^     It  is  also 

diligence  and  skill  In  the  selection  of  die  notary.  A  Bi^  v.  C.  Bank,  7  Smedce  ft 
Marsh.  59S.« 

(a)  By  the  statnte  of  Wm.  III.  no  inland  bill  can  be  protested  nntil  the  ezpiiatioa 
of  the  days  of  grace,  and,  therefore,  not  nntil  the  day  after  the  biU  falls  due,  and  then 
the  protest,  with  notice,  is  to  be  forwarded  within  fourteen  days  after  it  is  madey  to  the 
proper  parties.  Without  protest  of  an  inland  bill,  the  holder  is  entitled  to  bis  prindpsl 
and  interest,  and  only  loses  his  costs  and  damages  on  the  bill.  Brongh  o.  Parkins,  S 
Ld.  Raym.  992 ;  S.  O.  6  Mod.  80;  Windle  v.  Andrews,  8  B.  ft  Aid.  696. 

{b)  Bayley  on  Bills,  167,  edit.  Boston,  1836 ;  Windle  v.  Andrews,  2  B.  &  Aid.  696; 
Rice  V.  Hogan,  8  Dana,  135.  By  the  general  law»merchant,  a  protest  is  ezdniifely 
confined  to  foreign  bills  of  exchange.  Bnrke  v.  McKay,  2  How.  U.  S.  66 ;  Tonng  v. 
Bryan,  6  Wheaton,  146;  Union  Bank  e.  Hyde,  Id.  572.  The  statute  Ijiw  of  Ifew 
York  (N.  Y.  B.  Statutes,  vol.  ii.  288)  provides  that  notaries  public  meuf  demand  accept* 
ance  of  foreign  and  inland  bills,  and  payment  of  them  and  promissory  notes,  but  the 
notarial  protest  in  the  case  of  inland  bills  and  promBtory  ndm  shall  not  be  eridenoe  of 
the  fiuit,  unless  the  personal  attendance  in  court  of  the  notary  cannot  be  procured. 
Easkaskia  Bridge  v.  Shannon,  1  Gilm.  (III.)  15,  S.  P.  In  Louisiana,  a  notarial  d»> 
mand  and  protest  in  the  case  of  promissoiy  notes  seem  to  be  in  use,  if  not  required  hf 
statute.  BuUard  &  Curry's  Digest,  vol.  i.  40.  In  Georgia,  the  notarial  protest  of 
inland  bills  for  non-acceptance  or  non-payment  is  required,  if  the  amount  of  the  bill  be 
£20  sterling,  or  upwards.    Hotchkiss's  Code  of  Statute  Law,  pp.  437,  438. 

(c)  Townsley  v.  Snmrall,  2  Peters  U.  8.  170;  NichoUs  «.  Webb,  8  Wheaton,  326. 
But  in  Bice  o.  Hogan,  8  Dana,  185,  it  was  held,  that  a  protest  was  not  necessary,  even 
in  the  case  of  a  foreign  bill,  as  between  the  drawer  and  acceptor,  under  the  act  of  Ken- 
tucky, of  1887 ;  Miller  v.  HacUey,  5  Johns.  875.  In  this  last  case,  it  was  said  that  a 
bill  drawn  in  New  York  on  Charleston,  or  any  other  place  within  the  United  States, 
was  an  inland  bill.  A  protest  is  not  necessary  in  Connecticut,  in  the  case  of  a  bill 
drawn  in  one  state  and  payable  in  another.    Bay  v.  Church,  15  Conn.  15.  Nor  in  New 

*  Bank  of  XT.  S.  o.  Leathers,  10  B.  Mon.  64. 

1  There  are  stUl  later  decisions  on  this  unsettled  question,  from  which  it  seems  thai 
if  the  bank  act,  or  assumes  to  act,  directly  through  its  own  agents,  the  common  rules  of 
agency  apply.  Mechanics'  Bank  of  Baltimore  v.  Merchants'  Bank  of  Boston,  6  Met* 
calf,  13;  Dorchester  Bank  v.  New  England  Bank,  1  Cush.  177;  Bank  of  Washington 
V.  Triplett,  1  Peters  U.  8.  25.  The  case  in  1  Cush.  177  declares,  that  when  the  act  is 
to  be  performed  at  a  distant  place,  the  assent  of  the  principal  to  employ  a  subageot 
will  be  inferred.  And  such  is  the  rule  in  Louisiana.  Baldwin  v.  The  Bank  of  Lk  1 
Louis.  IS.  See  Com.  Bank  of  Penn.  v.  Union  Bank  of  N.  Y.  1  Eeman,  203 ;  Citixens' 
Bank  of  Baltimore  v.  Howell,  8  Md.  530;  Stacy  v,  Dane  Co.  Bk.  12  Wis.  628. 

In  the  case  last  cited,  and  in  7  Smcdcs  ft  Marsh.  592,  cited  stqtra,  the  act  was  to  be 
done  in  the  same  place  where  the  bank  was  situated. 
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neceflsaiy  in  Yirginia,  and  the  omission  to  give  notice  of  the  pro- 
test o£  an  inland  bill  causes  the  loss  of  interest  and  damages,  (d) 
After  the  protest  for  non-acceptance,  inmiediate  notice  mnst  be 
given  to  the  drawer  and  indorser,  in  order  to  fix  them,  and  the 
omission  would  not  be  cured  by  the  bill  being  presented  for  pay- 
meat,  and  subsequent  notice  of  the  non-payment  as  well  as  non- 
acoeptaace.  (e)  The  drawer  or  indorser  may  be  sued  forthwith 
upon  the  protest  for  non-acceptance,  without  waiting  until 
the  bill  is  also  presented  *for  payment  and  refUsed,  and  *96 
the  holder  will  be  entitled  to  his  interests  and  costs,  and 
like  damages  as  in  case  of  non*payment.  (a)    The  English  law 

Jenej  on  inlaBd  biUa.  Snssez  Bank  v,  Baldwin,  2  Harr.  487.  But  in  South  Cait^na 
sod  in  Pennsylyania,  a  biU  drawn  in  one  state,  upon  a  person  residing  in  another,  is 
conndered  in  the  light  of  a  foreign  bill,  requiring  a  protest.  (Duncan  v.  Course, 
1  Const  (S.  C.)  100.  Cape  Fear  Bank  v.  Stinemets,  1  Hill,  44 ;  Lonsdale  t;.  Bro^-n,  4 
Wash.  C.  C.  148.)  The  opinion  in  New  Toik  was  not  given  on  the  point  on  which 
the  decLnon  rested ;  and  it  was  rather  the  opinion  of  Mr.  Justice  Van  Ness,  than  that 
of  die  court;  but  he  was  supported  bj  Mr.  Tucker,  (see  Tucker's  Blackstone,  toI.  ii. 
467,  note  22,)  and  also  by  Marins  on  Bills,  2,  who  held  that  bills  between  England  and 
Beothmd  were  inland  bills.  The  deciuon  in  South  Carolina  was  a  solemn  adjudication, 
after  argnmeat,  on  the  veiy  question ;  and  the  weight  of  American  authority  is,  there- 
hre,  on  that  side.  In  Bnckner  v,  Finlej  &  Van  Lear,  2  Peters  U.  S.  586,  it  was  de- 
cided, that  bills  of  exchange  drawn  in  one  state,  on  persons  living  in  another,  were  to 
be  treated  as  foreign  bills ;  and  this  decision,  I  apprehend,  puts  the  point  at  rest.  See, 
also,  FboBnix  Bonk  v,  Hussey,  12  Pick.  483 ;  Brown  v,  Ferguson,  4  Leigh,  37 ;  Dickins 
V.  Seal,  10  Peters  U.  S.  573;  Bank  of  U.  S.  v.  Daniel,  12  Peters  U.  S.  54;  Rice  n. 
Hogan,  8  Dana,  134 ;  Halliday  v.  McDougall,  20  Wendell,  81 ;  Carter  v.  Burley,  9  N. 
Hanp.  558.  This  is  also  the  rule  as  between  England  and  Scotland,  and  England  and 
Irehnd.  Mahoney  v.  Ashlin,  2  Bam.  &  Adol.  478.  Every  bill,  says  Mr.  Justice  Story, 
(Com.  on  Bills  of  Exchange,  §  22,)  ought  to  be  treated  as  a  foreign  bill,  which  is  drawn 
in  one  ooontiy  upon  another  country,  not  governed  throughout  by  the  same  homoge- 
Mms  or  municipal  laws. 

{d)  WiUock  V.  Biddle,  5  Call,  358. 

(«)  Bosoow  V.  Hardy,  2  Campb.  458;  United  States  v.  Barker,  4  Wash.  C.  C.  464; 
Thompson  v.  Camming,  2  Leigh,  321. 

(a)  ^ford  V.  Mayor,  Doug.  55 ;  Ballingalls  v.  Oloster,  8  East,  481 ;  Wallace  v. 
Agiy,4  Mason,  336;  Evans  v.  Gee,  11  Peters  TJ.  8.  80;  Evans  v.  Bridges,  4  Porter 
(Ala.)  348 ;  Whitehead  v.  Walker,  9  Moes.  &  W.  506 ;  Mason  v,  Franklyn,  3  Johns. 
^;  Story  on  Bills,  §  321.  In  ^ssissippi,  by  statute,  no  suit  lies  on  protest  for 
non^coeptanee  merely,  before  the  maturity  of  the  bill.  Sadler  v.  Murrah,  3  Howard, 
195.  So,  by  the  French  law,  the  holder  of  a  bill  is  bound  to  present  it  for  payment  at 
its  matority,  though  already  protested  for  non-acceptance.  The  protest  for  non-occept- 
uoe  only  obliges  the  drawer  and  indorsers,  on  due  notice,  to  give  security  for  payment 
of  the  hill  when  due,  if  not  then  paid.  Code  de  Com.  art.  120;  Pothier,  de  Change, 
n*  183.  But  if  a  bill  be  drawn  on  France  and  indorsed  in  New  York,  the  indorser  is 
|Mh)e  £>rthwith  on  protest  for  non-ocoeptance,  though  never  presented  for  payment 
in  I^anee.     The  law  of  the  pboe  of  the  indorsement  gorems  the  liability  of  the 
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requiring  protest  and  notice  of  non-acceptance  of  foreign  bilb 
has  been  adopted  and  followed  as  the  true  rule  of  mercantile  lav 
in  the  states  of  Massachusetts,  Connecticut,  New  York,  Maryland, 
Virginia,  North  Carolina,  and  South  Carolina,  (b)  But  the  Sor 
preme  Court  of  the  United  States,  in  Brawn  ▼.  Barry ,  (e)  and  m 
Clarke  v.  MtisseUy  (d)  held,  that  in  an  action  on  a  protest  for  nonr 
payment  on  a  foreign  bill,  protest  for  non-acceptance,  or  a  notice 
of  the  non-acceptance,  need  not  be  shown,  inasmuch  as  they  were 
not  required  by  the  customs  of  merchants  in  this  country,  and 
those  decisions  have  been  followed  in  Pennsylvania;  protest  for 
non-payment  is  sufficient,  (e)  It  becomes,  therefore,  a  little  dif- 
ficult to  know  what  is  the  true  rule  of  the  law-merchant  of  the 
United  States  on  this  point,  after  such  contradictory  decisicms. 
The  Scotch  law  is  the  same  as  the  English ;  (/)  and  it  appears  to 
me  that  the  English  rule  is  the  better  doctrine,  and  the  most  con- 
sistent with  commercial  policy. 

If  the  bill  has  been  accepted,  demand  of  payment  must  be  made 
on  the  day  when  the  bill  falls  due ;  and  it  must  be  made  by  the 
holder  or  his  agent  upon  the  acceptor,  at  the  place  appointed 
for  payment,  or  at  his  house  or  residence,  or  regular  known  place 
of  his  moneyed  business,  or  upon  him  personally  if  no  particular 
place  be  appointed  ;  and  it  cannot  be  made  by  letter  through  the 
post-office,  (ff)^    In  default  of  payment,  in  whole  or  in  part,  pro- 

indorser.  Ajmar  v.  Sheldon,  12  Wendell,  439 ;  Pordessus,  Droit  Com.  torn.  y.  art 
1488  - 1499  ;  Chitty  on  Bills,  505,  506 ;  Stoiy  on  Promissory  Notes,  404-408.  This 
is  the  true  rule,  though  the  case  of  Rothschild  v,  Carrie,  1  Adol.  &  £Uis  (N.  S.)  43,  is 
to  the  contrary. 

(6)  Watson  v.  Loring,  3  Mass.  557 ;  Stcrry  v.  Robinson,  1  Day,  11 ;  Mason  v.  Frank- 
lin, 3  Johns.  202 ;  Weldon  v.  Back,  4  Ibid.  144;  Winthrop  v,  Pepoon,  1  Bay,  468; 
Phillips  0.  M'Curdy,  1  Harr.  &  Johns.  187 ;  Thompson  v.  Camming,  2  Leigh,  321 ;  1 
Hawks,  195.  The  French  and  German  law  is  the  same.  Heinecdns  and  Pardessos, 
cited  in  Story  on  Bills,  §  274. 

(c)  3  Dallas,  368. 

(d)  Cited  in  6  Serg.  &  Rawle,  358. 

(«)  Read  v.  Adams,  6  Seig.  &  Rawle,  356.  Mr.  Jostice  Story  (Story  on  BiUs,  §  273, 
n.)  says  that  the  early  decisions  of  the  Supreme  Court,  if  now  held  to  be  law,  would 
be  so  held  only  on  the  ground  of  the  local  Jaw  of  PennsyWania,  as  to  bills  drawn  or 
payable  there. 

(/)  1  Bell's  Com.  408. 

(^)  Sannderson  v.  Judge,  2  H.  Blacks,  509;  Stedman  v,  Gooch,  1  Esp.  N.  P.  3; 

^  Presentment  at  the  counting-house  of  the  drawee,  to  his  clerk,  may  be  sufficient, 
and  parol  evidenoe  is  admissible  to  show  that  the  derk  was  authorized  to  refuse  accept- 
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test  must  be  forthwith  made,  by  a  notary,  at  the  place  of  payment, 
and  under  the  formalities  prescribed  at  that  place,  as  in  the  case 
of  protest  for  non*-acceptance,  and  it  must  be  made  on  the 
last  day  of  grace.  (A)  But  there  is  a  great  deal  *  of  peiv  *  96 
plexity  and  confusion  in  the  cases  on  this  subject,  arising 
firom  refined  distinctions  and  discordant  opinions ;  and  it  becomes 
▼ery  difficult  to  know  what  is  precifiely  the  law  of  the  land  as  to 
the  sufficiency  of  the  demand  upon  the  maker  of  the  note,  or  the 
acceptor  of  the  bill.  K  there  be  no  particular  and  certain  place 
identified  and  appointed,  other  than  the  city  at  large,  and  the 
party  has  no  residence  there,  the  bill  may  be  protested  in  the 
city  on  the  day  without  inquiry,  for  that  would  be  an  idle  at- 
tempt (a)  The  general  principle  is,  that  due  diligence  must  be 
uaed  to  find  out  the  party  and  make  the  demand ;  and  the  inquiry 
will  always  be,  whether,  under  the  circumstances  of  the  case,  due 
diligence  has  been  used.  The  agent  of  the  holder  in  one  case 
used  the  utmost  diligence  for  several  weeks  to  find  the  residence 
of  the  indorser,  in  order  to  give  him  notice  of  the  dishonor  of  the 
bill,  and  then  took  a  day  to  consult  his  principal  before  he  gave 

Berkshire  Bank  v.  Jones,  6  Mass.  524;  State  Bank  v.  Hnrd,  12  Ibid.  172;  Mason  v. 
Franklin,  8  Johns.  202 ;  Whittier  v.  Graffam,  3  Greenl.  82 ;  Stnckert  v.  Anderson,  3 
Wharton,  116 ;  Lenox  v.  Boberts,  2  VHieaton,  373 ;  Mills  o.  Bank  of  TJ.  8.  11  Ibid. 
4S1 ;  ChittjT  on  Bills,  402 ;  Code  de  Ck^m.  art.  161 ;  Snssex  Bank  o.  Baldwin,  2  Hair. 
(N.  J.)  4S7.  The  rule  in  general  is,  unless  otherwise  required  by  statute,  that  the  place 
of  pajment  need  not  be  expressly  stated  in  the  bill ;  and  it  will  bo  implied,  in  the  absence 
of  an  controlling  circumstances,  to  be  by  law  the  place  of  residence  of  the  drawee,  or 
where  his  address  is  on  the  face  of  the  bill.  Story  on  Bills,  §  48.  He  says,  again,  at 
§  235,  the  general  rule  is,  that  preaentment  of  a  bill  must  be  made  at  the  place  of  the 
domicile  of  the  drawee,  without  any  regard  to  its  being  drawn  payable  generally,  or /xiy- 
idJe  at  a  particular  place  tpec\fied, 

{h)  Union  Bank  v.  Hyde,  6  Wheaton.  572 ;  Bank  of  Bochester  v.  Gray,  2  Hill,  227 ; 
1  Bell's  Com.  414 ;  Story  on  Bills,  §  379. 

(a)  Boot  V.  Franklin,  3  Johns.  207. 


ance.  Stainback  v.  Bank  of  Yliginia,  11  Gratt  260.  A  letter  fh>m  maker,  before  the 
note  is  dae,  stating  inability  to  pay,  and  asking  extension  of  time  of  payment,  will  not 
eseose  the  want  of  demand.  Pierce  v.  Whitney,  29  Maine,  188.  An  agreement  to  ex- 
tend the  time  of  payment  by  an  indorser,  or  a  request  for  delay  and  a  promise  to  pay, 
after  maturity,  is  a  waiver  of  demand  and  notice.  Bidgewaj  v.  Day,  13  Penn.  208 ; 
Clayton  p.  Phipps,  14  Mis.  399. 

It  is  a  sufficient  demand  if  the  note  he  left  for  collection  at  a  bank  where  it  is  payable 
by  its  terms  on  the  last  day  of  grace,  if  the  maker  have  no  funds,  though  it  be  re- 
turned to  the  holder  before  the  end  of  the  last  business  hour.  Merchants'  Bank  v.  SI- 
derkin,  25  N.  T.  178. 
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the  notice,  and  it  iras  held-  sufficient,  (b)  If  the  party  has  ab- 
sconded, that  will,  as  a  general  rule,  excuse  the  demand.  (<;)  ^ 
If  he  has  changed  his  residence  to  some  other  place,  within  the 
same  state  or  jurisdiction,  the  holder  must  make  endeayors  to 
fibad  it,  and  make  liie  demand  there ;  though  if  he  has  removed 
out  of  the  state,  subsequent  to  the  making  of  the  note  or  accept- 
ing the  bill,  it  is  sufficient  to  present  the  same  at  his  former  plaoe 
of  residence.  (<2)  ^  K  there  be  no  other  evidence  of  the  maker's 
residence  than  the  date  of  the  paper,  the  holder  must  make  in- 
quiry at  the  place  of  the  date ;  (e)  and  the  presumption  is,  that 
the  maker  resides  where  the  note  is  dated,  and  that  he  contem- 
plated payment  at  that  place.  (/)  But  it  is  presumptioQ 
*  97  *  only ;  and  if  the  maker  resides  elsewhere  within  the  state 
when  tlie  note  falls  due,  and  that  be  known  to  the  holder, 
demand  must  be  made  at  the  maker's  place  of  residence,  (a) 
The  rule  in  the  English  law  is,  that  if  a  bill  or  promissory  note 

(6)  Firth  v.  Thnuh,  S  Barn.  &  Ciess.  887.  Delaj  in  presentment  or  giying  notice 
will  be  excoBed,  if  prodooed  bj  inevitable  accident  or  obstmction.  Story  on  BSIh, 
f§  231,  S84. 

(c)  1  Ld.  Baym.  Anon.  748 ;  Putnam  v.  Bnllivaa,  4  Mass.  45 ;  4  Serg.  &  Bawle,  480; 
Lehman  v.  Jones,  1  Watts  &  Serg.  128. 

(d)  Anderson  o.  Drake,  14  Johns.  114 ;  M'Gmder  «.  Bank  of  Washington,  9  Whet- 
ton,  598 ;  Bajley  on  Bills,  edit.  Boston,  126 ;  Gillespie  r.  Hannahan,  4  MTord,  SOS ; 
Reid  V.  Morrison,  2  Watts  &  Serg.  401 ;  Story  on  Bills,  §§  846,  852 ;  Wheeler  tr.  Field, 
6Metcalf,290. 

(e)  Fisher  v.  Evans,  5  Binnej,  641 ;  Lowery  v.  Soott,  24  Wendell,  858.  And  if  tbe 
domicile  of  the  maker  be  in  one  state,  and  he  dates  and  makes  the  note  in  another, 
payment  may  be  demanded  at  the  place  of  date,  if  the  maker  has  no  known  place  of 
business  in  the  state.  Story  on  Promissory  Notes,  282,  §  286 ;  Taylor  o.  Snyder,  S 
Denio,  145. 

(/)  Stewart  v.  Eden,  2  Gaines,  127 ;  Duncan  v.  M'Gullough,  8  Seig.  &  Rawle,  480; 
Lowery  v.  Scott,  24  Wendell,  858. 

(a)  Anderson  v.  Drake,  14  Johns.  114 ;  Qalpin  v.  Hard,  8  M'Gord,  894.  In  North 
GaroUna,  indorsers  of  promissory  notes  are  held  liable  as  sureties,  and  no  preTioas  de- 
mand on  the  maker  is  requisite.  But  this  provision  does  not  apply  to  inland  or  foreign 
bills  of  .exchange.    Revised  Statutes  of  N.  G.  1837,  vol.  i.  95. 

1  Batcliff  V.  Planters'  Bank,  2  Sneed,  425.  But  see.  Pierce  v.  Gate,  12  Gush.  190, 
and  Grafton  Bank  v.  Gox,  13  Gray,  508. 

*  Where  a  note  spediying  no  place  of  payment  was  made,  and  indorsed  in  the  state 
of  New  York,  where  it  bore  date,  by  persons  whose  place  of  residence  in  Mexico  wss 
known  at  the  time,  and  continued  to  be  known  to  the  holder  and  payee,  it  was  held, 
that  a  demand  of  payment  of  the  maker,  and  notice  to  the  indorser,  were  necessoiy  to 
charge  the  indorser.  Gilmore  v.  Spies,  1  Barb.  (N.  T.)  158;  Af 'd  on  Ap.  1  Comst. 
821 ;  Taylor  v.  Snyder,  8  Denio,  145. 
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be  made  payable  at  a  particular  place,  the  demand  must  be  made 
at  the  place,  because  the  place  is  made  part  and  parcel  of  the  con^ 
tract.  (6)  If,  however,  the  place  appointed  be  deserted  or  shut 
up,  it  amounts  to  a  refusal  to  pay,  and  a  demand  would  be  in- 
audible and  useless ;  (e)  or  if  the  demand  be  made  upon  the 
maker  elsewhere,  and  no  objection  be  made  at  the  time,  it  will 
be  deemed  a  waiyer  of  any  future  demand,  (d)  ^ 

In  New  York  it  has  been  decided,  that  though  a  bill  or  note 
be  made  payable  at  a  particular  place,  it  is  not  requisite  for  the 
holder  to  aver  or  prove  a  demand  of  payment  at  the  place,  (e)  ^ 
This  would  appear  to  be  contrary  to  the  rule  as  now  under- 
and  estehlifiiied  in  the  English  law ;  and  it  would  seem  to 


{h)  Sanndenon  v.  Jadg«,  3  H.  Blacks.  509 ;  Baodflnon  o.  Bowes,  14  Bast,  500 ; 
Dickinscm  v.  Bowes,  16  Ibid.  110;  Bntterworth  v,  Le  Despencn^S  Maole  &  Selw. 
150;  Gibb  v.  Mather,  8  Bing.  214;  Hart  v.  Long,  1  Bob.  (Lonis.)  83,  8.  P.;  Id. 
311. 

(e)  Howe  v.  Bowes,  16  East,  112. 

{d)  Herriiig  v,  Sanger,  3  Jofans.  Cas.  71 ;  Mason  v.  FnnUin,  3  Johns.  202 ;  Boot  v. 
Kraaklin,  Id.  208. 

(e)  Wolcott  V.  Van  Santroord,  17  Johns.  248;  Caldwell  v,  Cassidy,  8  Cowen,  271 ; 
HsEZtmi  V,  Bishop,  3  Wendell,  13.  But  if  the  maker  was  ready  to  pay  at  the  time  and 
place  specified,  that  would  be  matter  of  defence.  The  same  doctrine  is  held  in  Carlej 
9.  Tanoe,  17  Mass.  389 ;  Bacon  v.  Dyer,  3  Fairfield,  19 ;  Bemiek  v,  O'Kyle,  Ibid.  340 ; 
Weed  V.  Van  Houten,  4  Halst.  189 ;  Conn  v.  Gano,  1  Ohio,  223 ;  M'Nairy  v.  Bell,  1 
Terger,  502;  Mulherrin  v.  Haannm,  2  Ibid.  81 ;  Irvine  v.  Withers,  1  Stewart  (Ala.) 
254,  and  in  Wallace  v.  M'Connell,  13  Peters  TJ.  S.  136.  And  it  is  so  declared  by 
statute  in  Indiana,  in  1836.  But  in  Louisiana,  after  a  full  discussion,  the  English  rule 
BientioQed  in  the  text  has  been  adopted  as  most  conTcnient  and  most  agreeable  to  the 
contract.  Mellon  v.  Croghan,  15  Martin,  423 ;  12  Louis.  454;  Carillo  v.  Bank  of  U. 
8. 10  Bob.  533.  See,  also,  in  the  case  of  the  Bank  of  Wilmington  v.  Cooper,  in  Dela- 
ware, the  English  rule  was  followed ;  1  Harr.  10.  Mr.  Justice  McLean,  in  Thompson 
9.  Cook,  2  BlcLeaa,  125,  considered  the  law  to  now  be  well  settled,  that  where  a  note 
was  payable  at  a  particular  place,  it  was  not  necessaiy  to  aver,  in  the  declaration,  or 
pfwre  at  the  trial,  a  demand  of  payment  at  the  place. 

1  De  Wolf  V.  Murray,  2  Sandf.  (N.  Y.)  166.  In  Wiseman  v.  Chiappella,  23  How. 
U.  S.  868,  it  was  held  that  a  demand  of  payment  at  the  place  of  business  wHich  was 
dosed  was  sufficient,  and  that  there  was  no  necessity  of  seeking  indiyidual  partners  at 
tlwir  reiidenoes ;  on  presentation  for  acceptance,  the  parfy  should  endeavor  to  see  the 
dxswee,  if  he  can  get  no  definite  answer  at  his  place  of  business,  and  for  that  purpose 
may  wait  tin  another  day. 

*  In  a  late  case  in  England,  it  was  held,  that  debt  could  not  be  maintained  by  the 
pajee  against  the  maker  of  a  note,  made  and  payable  in  New  York,  without  averring 
demand  at  that  place.    Sands  v,  Clarke,  8  Mann.  Gr.  &  Scott,  751. 

It  seems  not  to  have  occnned  to  the  counsel  or  the  court  in  this  case  to  inquire 
what  was  the  lex  lod  oontraclia,  which  was  certainly  the  controlling  law. 
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be  contrary  to  the  opinion  of  the  Court  of  Errors  of  New  York, 
in  the  case  of  Woodwarth  v.  The  Bank  of  AmeHca^  (/)  where 
the  rule  of  the  English  law  was  recognized,  that  if  the  place  of 

pajrment  be  designated  in  the  note,  demand  must  be  made 
*  98    there.^    But  if  the  person  at  whose  *  place  or  house  the 

note  or  bill  is  made  payable  be  tiie  holder  of  the  paper,  in 
that  case  it  has  been  held,  bj  the  Supreme  Court  of  the  United 
States,  (a)  to  be  sufficient  for  the  holder  to  examine  the  accounts, 
and  ascertain  that  the  party  who  is  to  pay  there  has  no  Ainds  de* 
posited.  The  noiaker  or  acceptor  is  in  default  by  not  appearing 
and  paying,  and  no  formal  demand  is  necessary.  The  cases  of  • 
Saundersan  y.  Judge^  and  Berkshire  Bank  v.  Jones j  (b)  were 
deemed  to  be  controlling  authorities  on  the  point.  If  the  de- 
fendant was  ready  to  pay  at  the  time  and  place  designated  in  the 
note  for  payment,  it  is  a  matter  of  defence,  and  will  go  to  dis- 
charge him  from  interest  and  costs,  (c)  The  case  of  Caldwell  t. 
Cassidyj  (d)  adopted  a  further  distinction  on  this  already  subtle 
and  embarrassing  point,  and  held,  that  though,  in  the  case  of  a 
note  payable  at  a  particular  place j  demand  at  that  place  need  not 
be  averred,  yet  if  the  note  be  made  payable  on  demand  at  a  parties 
idar  place,  a  demand  must  be  made  at  the  place  before  suit 
brought.  With  respect  to  the  addition  of  memoranda  to  a  bill 
or  note,  designating  the  place  of  payment,  there  have  been  much 

(/)  19  Johns.  391. 

(a)  United  States  Bank  v.  Smith,  11  Wheaton,  171 ;  United  States  Bank  v.  Games], 
9  Peters  U.  S.  543. 

(b)  2  R  Blacks.  609;  e  Mass.  514;  Rahm  v.  Philadelphia  Bank,  1  Bawle,  SS5,  a 
P.  The  note  itself  mast  he  present,  reedj  for  surrender,  when  the  demand  for  pay* 
ment  is  made,  and  in  deftralt  of  it  the  demand  will  bo  insnfficient  to  fix  the  indorKr. 
Eastman  v.  Potter,  4  Vermont,  313. 

(c)  Haxtan  v.  Bishop,  3  Wendell,  13.  So,  if  the  holder  was  ready  at  the  place  to 
receive  payment,  no  further  demand  is  necessary  to  charge  the  indorser.  Jenks  «• 
Doylestown  Bank,  4  Watts  &  Seig.  505. 

(d)  8  Cowen,  271. 

*  By  statute  in  Virginia,  if  a  bill  of  exchange,  payable  at  a  particular  place,  be  so* 
eepted,  with  no  words  of  limitation,  it  is  a  general  acceptance.  Rev.  St  of  Va.  1849. 
tit.  43,  ch.  144,  §  1. 

In  Pennsylvania,  a  bill  may  be  presented  at  the  place  mentioned  in  it,  if  such  jUbcb 
was  the  actual  residence  of  the  drawee  at  the  date  of  the  bill,  or  is  therein  distinctly 
mentioned  or  referred  to  as  such,  or  if  the  actual  place  of  residence  cannot  be  sscer* 
tained.  Acts  of  Pa.  1857,  No.  665,  §  2.  In  Indiana,  where  a  bill  is  made  payable  si  • 
particular  place,  a  general  acceptence  is,  in  legal  effect,  an  acceptance  to  pay  at  tha 
place  designated  in  the  bilL    Alden  v.  Barbour.  3  Ind.  414. 
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litigation  and  diflScnlty  in  the  cases.    It  is  stated  as  a  general 
rule,  (e)  that  a  memorandum  upon  a  note,  as  to  where  it  should 
be  payable,  was  not  a  part  of  it ;  and  in  Mam  t.  JBusseUj  (J)  such 
a  memorandum  at  the  bottom  of  the  note  was  held  to  be  no  part 
of  it.^    On  the  other  hand,  in  Cotvie  y.  ffdhaU^  (ff)  after  a  bill  has 
been  accepted  generally,  the  drawer,  without  the  consent  of  the 
acceptor,  added  a  {dace  of  payment ;  and  it  was  held,  that 
the  condition  *  was  a  material  variation,  and  discharged  the    *  99 
acceptor.    In  the  case  of  The  Bank  of  America  v.  Wood-^ 
worth,  (a)  a  note  was  indorsed  for  the  accommodation  of  the 
-maker,  and  returned  to  him  to  be  negotiated.    It  had  no  place 
of  payment,  and  before  the  maker  had  parted  with  it  he  added 
in  the  margin  a  place  of  payment,  and  negotiated  it,  and  the  bona 
fide  holder  made  the  demand  there.    The  Supreme  Court  held, 
that  the  memorandum  was  no  part  of  the  contract,  but  merely  an 
intimation  to  the  holder  where  to  look  for  the  maker  and  his 
funds.    But  the  Court  of  Errors  decided  otherwise,  and  oTer^ 
turned  this  very  reasonable,  and  established  the  very  rigorous 
doctrine,  that  the  memorandum  was,  in  that  case,  a  material  al- 
teration of  the  contract,  which  discharged  the  indorser.    The 
Supreme  Court  of  New  York  have  since  decided,  (J),  that  where 
the  indorser  commits  a  negotiable  note  to  the  maker,  with  a 
Uank  for  the  date,  or  sum,  or  time  of  payment,  there  is  an  im- 
plied agency  given  by  the  indorser  to  the  maker  to  fill  up  the 
blanks.    The  principle  of  the  decisions  in  Massachusetts  is,  that 
if  the  indorsement  be  made  at  the  time  of  making  the  note,  the 
indorser  is  to  be  treated  as  an  original  promisor,  because  he  is 
supposed  to  participate  in  the  consideration,  (e)  ' 

(c)  Bajley  on  Bills,  85. 

(/)  4  Maule  &  Sdw.  505 ;  Williams  o.  Waring,  10  Barn.  &  Cress.  2  S.  P. 

(^)  4  B.  &  Aid.  197  ;  Desbrowe  v,  Wetherby,  1  Moody  &  Bob.  438,  S.  P. ;  Nazro  9. 
FoDer,  24  Wendell,  374,  8.  P. 

(a)  18  Johns.  315 ;  8.  C.  19  Johns.  391 . 

(6)  Mitchell  v.  Culyer,  7  Cowen,  336 ;  Mechanics'  and  Farmers'  Bank  v,  Schnjler, 
BHd.  337,  note. 

(c)  Parker  C.  J.,  in  Tenney  v.  Prince,  4  Pick,  385 ;  Benthall  v.  Jndkins,  \3  Metcalf, 
S65 ;  McComej  v,  Stanley,  8  Cnsh.  87 ;  Stone  o.  White,  8  Gray,  589 ;  Green  v.  Shep- 
herd, 5  Alten,  589.1 

^  Bowling  V.  Harrison,  6  Howard,  259.  And  it  was  held,  in  Troj  City  Bank  v. 
Qnnt^  Hin  &  Denio  (N.  Y.)  119,  that  where  a  note  is  payable  at  a  particular  place,  a 
perHmal  demand  is  annecessaiy. 

1  AUier,  in  New  York,  Seabnrj  v.  Hnngerford,  2  Hill,  84. 

TOL.  1X1.  12 
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If  a  bill  of  exchange,  though  drawn  generally,  be  accepted, 
payable  at  a  particular  place,  it  is  a  special  or  qualified  accept- 
ance, which  the  holder  is  not  bound  to  take ;  but  if  he  does  take 
it,  the  demand  must  be  made  at  the  place  appointed,  and  not 
elsewhere,  in  order  to  charge  the  drawer  or  indorser.  TiuB  is 
the  plain  sense  of  the  contract,  and  the  words  accepted  payaUe  at 
a  given  place  are  equivalent  to  an  exclusion  of  a  demand  else- 
where, (d) 

(d)  Mullen  v.  Croghan,  15  Martiii,  424;  Gale  v,  Kemper,  10  Louis.  SOS;  War- 
ren V.  Allnntt,  13  Id.  454.  Bat  see  mipra,  97,  and  infra,  101,  where  the  weight  of 
American  decisions  is  otherwise.  If,  however,  a  demand  he  made  of  payment  at 
the  place  deaig:nated  in  the  hill  or  note,  and  refused,  it  is  sofficient.  Stoxy  on  Bills, 
pp.  419,  420.  This  point  has  been  the  subject  of  great  litigation  and  discussion  in 
the  English  courts,  and  judges  of  high  professional  character,  and  of  great  profeo- 
sional  learning,  have  entertained  directly  opposite  opinions  on  the  question.  In  Am- 
brose V.  Hopwood,  3  Taunt.  61,  the  C.  B.  held,  that  the  bill  must  be  presented  at  tha 
place  specified  in  the  acceptance,  and  not  elsewhere.  This  was  in  1809.  In  Callaghon 
V.  Aylett,  3  Taunt.  397,  in  1811,  the  same  court  followed  the  same  doctrine,  and,  after 
more  discussion,  decUred  that  where  the  bill  was  accepted,  payable  at  a  particular 
place,  it  was  a  qualified  acceptance,  and  the  presentment  must  be  averred  and  proved 
to  have  been  made  there.  There  may,  in  the  act  of  acceptance,  be  a  qualification  of 
the  plooB,  as  well  as  of  the  time  of  acceptance.  In  Penton  v.  Goundiy,  13  East,  459,  in 
1811,  the  same  question  arose  in  the  EL  B.,  and  was  decided  differently;  and  it  was 
held,  that  though  the  bill  was  accepted  payable  at  a  place  certain,  it  was  still  to  be 
taken  to  be  payable  generally  and  universally,  and  wherever  demanded.  Afterwords, 
in  Gammon  v.  Schmoll,  5  Tannt.  344,  the  Court  of  C.  B.,  notwithstanding  the  dedaion 
of  the  E.  B.,  adhered  with  determined  purpose  to  their  former  doctrine ;  and  in  Bowea 
t'.  Howe,  on  error  ftom  the  K.  B.,  into  the  Exchequer  Chamber,  5  Tannt  SO,  the  doc- 
trine of  the  C.  B.  waa  established.  It  being  of  great  importance  to  the  mercantile 
world  that  the  law  on  this  subject  should  be  fixed  and  known,  the  same  point  was 
brought  into  review  before  the  House  of  Lords,  in  1830,  in  the  case  of  Bowe  o.  Young, 
2  Bro.  &  Bing.  165,  and  the  opinions  of  the  twelve  judges  were  taken  for  the  informar 
tion  of  the  Lords.  The  point  was  elaborately  discussed  in  the  separate  opinions  of  the 
judges,  which  displayed  all  the  learning  and  acutcncss  of  investigation  of  which  such  a 
narrow  and  dry  question  was  susceptible.  A  majority  of  the  judges  were  in  &vor  of  the 
opinion  of  the  K.  B.,  and  they  held,  that  such  a  special  acceptance  need  not  be  averred 
and  proved  in  the  first  instance,  and  that  the  non-presentment  at  the  place  was  matter 
of  defence,  and  to  be  taken  advantage  of  in  pleading.  But  Lord  Eldon  and  Lord  Bedea- 
dale,  and  four  out  of  the  twelve  common-law  judges,  were  of  o|union,  that  such  a 
qualified  acceptance  must  be  averred,  and  presentment  according  to  it  proved;  and  that 
opinion  prevailed.  The  House  of  Lords  reversed  the  judgment  of  the  K.  B.,  and  over- 
threw their  doctrine,  and  established  the  rule,  that  if  a  bill  of  exchange  be  accepted, 
payable  at  a  particular  place,  it  was  necessary  to  aver  and  prove  presentment  of  the  bill 
at  that  place,  and  the  party  so  accepting  is  not  liable  to  pay  on  a  demand  made  else- 
where. The  defendant  was  not  to  be  subjected  to  the  inconvenience  of  pleading  a 
tender,  and  bringiog  the  money  into  court.  Lord  Eldon's  opinion,  in  the  House  of 
Lords,  was  distinguished  for  being  clear,  nervous,  pertinent,  logical,  and  conclusive ; 
and  he  very  well  observed,  that  he  could  not  understand  the  good  sense  of  the  dis- 
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♦  Three  dajB  of  grace  apply  equally,  according  to  the   *  100 
custom   of  merchants,  to  foreign  and  inland  bills  and 

oactkm  of  dio  E.  B.,  that  if  a  promiBsory  note  be  payable  at  a  partacnlar  place,  the 
demaod  most  be  made  there,  becaiue  the  place  being  in  the  note,  is  a  part  of  the  con- 
tract ;  bnt  if  a  bill  be  accepted,  payable  at  a  particular  place,  it  is  not  part  of  the 
acceptance,  and  the  presentment  need  not  be  made  there.    Soon  after  this  decision 
was  made,  the  statute  of  1  and  2  George  IV.  c.  77,  was  passed,  declaring  that  an 
acceptance,  payable  at  a  particular  place,  had  the  effect  of  a  general  acceptance,  and 
the  holder  was  not  bound  to  present  the  bill  at  any  particular  place,  and  the  acceptor 
might  be  called  on  elsewhere,  as  well  as  at  the  place  indicated.    So  far  the  rule  was 
thrown  back  by  statute  into  the  situation  in  which  it  was  placed  by  the  E.  B. ;  but  the 
statute  further  provided,  that  if  the  bill  was  accepted,  payable  at  a  specified  place  only, 
and  not  dseu^iere,  it  was  then  to  be  considered  a  qualified  acceptance,  and  demand  must 
be  made  at  the  specified  place.    The  Supreme  Court  of  the  United  States,  in  the  U.  S. 
Hank  v.  Smith,  11  Wheaton,  171,  were  inclined  to  think  that,  as  against  the  acceptor 
of  a  bill,  or  maker  of  a  note,  no  averment  or  proof  of  demand  of  payment  at  the  place 
designated  in  the  instrument  was  necessary.    They  withheld  a  decided  opinion  on  the 
point.    But  as  against  the  indorser,  such  demand  and  proof  were  held  to  be  indispen- 
sable.   Afterwards,  in  Wallace  v.  M'Connell,  13  Peters  U.  S.  136,  the  Supreme  Court 
discussed  the  point  upon  a  full  examination  of  the  American  as  well  as  English  author- 
ities, and  settled  the  question.    They  held,  that  where  a  bill  or  note  was  made  payable 
at  a  specified  time  and  place,  it  was  not  necessary  to  aver  in  the  declaration,  or  prove 
at  the  trial,  that  a  demand  for  payment  was  made  etf  the  time  and  place, .  If  the  maker 
or  acceptor  was  ready  at  the  time  and  place  to  pay,  that  was  matter  of  defence.    This 
may  now  be  considered  as  the  law  on  the  subject  throughout  the  United  States,  (see 
supra,  97,  and  note  e;  and  also  Eldrcd  v.  Hawes,  4  Conn.  465;  Payson  v.  Whit- 
oomb,  15  Pick.  212;  Waite  J.,  in  Jackson  i;.  Packer,  13  Conn.  358 ;  Sumner  v.  Ford, 
3  Ark.  389  ;  Green  v.  Goings,  7  Barb.  (N.  Y.)  652,)  though  Mr.  Justice  Story  (Story 
on  Bills,  §  356,  n.)  thinks  that  it  is  difficult  to  maintain  the  doctrine  upon  principle; 
and  in  his  Commentaries  on  Promissory  Notes,  p.  274,  he  says,  that  as  a  judge  he  dis- 
sented from  the  opinion  of  the  Supreme  Court,  in  13  Peters  U.  S.  136.^    In  Fayle  v. 
Bird,  2  Carr.  &  Pa.  303,  it  was  held,  that  on  a  bill  drawn,  payable  in  London,  present- 
ment must  be  made  at  some  place  there ;  but  it  is  stated,  in  Selby  v.  Eden,  11  Moore, 
518,  that  presentment  need  not  be  averred  in  the  declaration.    In  Indiana  they  follow 
the  rule,  that  if  a  promissory  be  payable  at  a  particular  place,  a  demand  of  payment  at 
that  place  must  be  averred  and  proved.    1  Blackf.  328.    As  evidence  of  the  endless  re- 
finements and  distinctions  on  this  subject,  we  may  refer  to  the  case  of  Mitchell  v.  Bar- 
ing, (4  Carr.  &  Pa.  35;  10  Bam.  &  Cress.  4,  8.  C.,)  where  it  was  held,  that  if  a  bill, 
payable  in  London,  be  accepted  for  honor,  to  be  paid  if  protested  and  refused  when 
due,  it  must  be  protested  at  Liverpool,  where  the  drawee  resided.    Tliis  decision  led  to 
the  statute  of  2  &  3  Wm.  IV.  c.  98,  by  which  protest  fbr  non-acceptance  of  bills  payable 
at  any  place  other  than  the  place  herein  mentioned  as  the  residence  of  the  drawee,  may, 
without  further  presentment  to  the  drawee,  be  protested  for  non-payment  in  the  place 
expressed  by  the  drawer  to  be  payable.    In  Picquet  o.  Curtis,  I  Sumner,  478,  Mr.  Jus- 
tice Story  considered  the  principle  settled  by  the  decision  in  the  House  of  Lords,  in  the 

^  New  Hope  D.  B.  Co.  v.  Perry,  II  HI.  467;  Games  v.  Manning,  2  Greene,  251 ; 
Andrews  r.  Hozie,  5  Texas,  171 ;  Carter  v.  Smith,  9  Cnsh.  321 ;  McEcnzie  v,  Durant, 
9  Rich.  61 ;  Bank  of  State  v.  Bank  of  Cape  Fear,  13  Ired.  75. 
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promissory  notes,  and  as  between  the  indorser  and  indor- 

*  101    see  of  a  negotiable  *  note ;  (a)  and  the  acceptor  or  mak^ 

has,  within  a  reasonable  time  of  the  end  of  business,  or 
bank  hours  of  the  third  day  of  grace  (being  the  third  day 

*  102    after  the  paper  falls  due)  *  to  pay.^    It  has  been  said,  (a) 

case  of  Bowe  v.  Young,  as  irresistible,  and  that  in  the  case  of  foreign  or  inland  hilb, 
made  payable  at  a  particniar  place,  the  demand  and  the  dishonor  most  be  there.  But 
the  decision  in  13  Peters,  above  dted,  settled  the  question  the  other  waj,  and  tin 
whole  current  of  American  authorities,  as  referred  to  in  that  decision,  are  on  the  same 
side.  In  Folger  v.  Chase,  18  Pick.  63,  it  was  held,  that  if  a  note  be  pajable  on 
demand  at  a  specified  bank,  no  demand  need  be  made  at  any  other  place ;  and  if  left 
at  the  bank  for  collection,  no  specific  demand  is  necessary.  S.  P.  Bank  XJ.  8.  v.  Car- 
neal,  2  Peterb  IT.  S.  543.  State  Bank  v.  Napier,  6  Humph.  (Tenn.)  870.  No  demand 
need  be  made  even  at  the  place,  to  charge  the  maker  of  a  note  payable  at  a  porticolar 
place,  according  to  the  law  as  declared  in  Arkansas.  McEiel  «.  Beal  Estate  Bank, 
4  Pike,  592. 

(a)  Brown  v.  Harraden,  4  Term  Bep.  148;  Bussard  v.  Levering,  6  Wheaton,  102; 
Lindenberger  v,  Beall,  Ibid.  104 ;  Crenshaw  v.  M'Eieman,  Minor  (Ala.)  295 ;  Fleming 
V.  Fulton,  6  Howard,  473.     The  period  of  grace  varies  in  different  coontiies.     In 
France,  by  the  ordinance  of  1673,  tit  5,  art  4,  it  was  ten  days ;  but  by  the  new  codSr 
art  135,  all  days  of  grace  are  abolished.    In  Massachusetts,  a  promissory  note  was 
held  not  entitled  to  grace,  unless  it  be  an  express  part  of  the  contract.    Jones  v.  Fales, 
4  Mass.  245.    But  in  1824,  by  statute,  the  days  of  grace  were  given  on  all  bills  of  ex- 
change payable  at  sight,  or  on  a  future  day  certain,  within  the  state,  and  on  promissory 
negotiable  notes,  orders,  and  drafts,  payable  at  a  future  day  certain,  within  the  state,  in 
like  manner  as  on  foreign  bills,  by  the  custom  of  merchants.    The  provision  does  not 
extend  to  bills,  notes,  or  drafts  payable  on  demand.    The  law  was  re-enactod  in  the 
revised  statutes  of  1836.    See,  also,  Perkins  v.  Franklin  Bank,  21  Pick.  483.    In  the 
state  of  Maine,  by  statute  of  1824,  c.  272,  the  drawer  of  inland  bills  of  exchange,  and 
the  indorser  of  a  promissory  note,  as  well  as  the  acceptor  and  maker,  are  entitied  to 
three  days  of  grace,  if  the  bill  or  note  be  discounted  by  a  bank,  or  left  there  for  ool- 
.  lection.    Foreign  bills  are  governed  by  the  usage  of  merchants,  and  the  acceptor  has 
the  three  days  of  grace  without  any  statute  provision.  In  Vermont,  on  the  other  hand, 
the  days  of  grace  were  taken  away,  by  statute,  in  1833.    In  New  Hampshire,  the  three 
days  of  grace  are  allowed  to  the  maker  of  a  negotiable  note.    Dennie  v.  Walker,  7 
N.  Hamp.  199.    In  Broddie  v,  Searcy,  Peck  (Tenn.)  183,  the  law-merchant  and  the 
three  days  of  grace  were  considered  applicable  to  negotiable  promissory  notes,  and 
applied  with  as  nynch  accuracy  and  strictness  as  in  the  most  commercial  states.    The 
period  of  the  days  of  grace  is  determined  by  the  usage  of  the  place  on  which  tiie  bill 
is  drawn,  and  where  payment  is  to  be  made.    Story  on  Bills,  §§  177,  334;   1  Bell's 
Com.  411.    And  it  may  be  considered  as  the  common  law-merchant  throughout  the 
United  States,  in  the  absence  of  any  particniar  or  special  usage  to  the  contrary,  that 
three  days  of  grace  are  allowed  on  bills  of  exchange  and  promissory  notes.    This  was 
so  declared  in  Wood  v.  Corl,  4  Metcalf,  203. 

(a)  Buller  J.,  4  Term  Rep.  174.    The  opinion  of  Bullor  J.  has  been  adopted  in 

^  When  a  notary's  certificate  is  by  law  evidence  of  demand  and  notice,  his  statement 
that  a  demand  was  made  will  be  intended  to  mean  at  a  dne  hour.  Cayuga  Bank  v» 
Hnnt,  2  Hill,  635;  Bnrbank  v.  Beach,  15  Barb.  (N.  Y.)  326. 
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that  the  acceptor  was  bound  to  pay  the  bill  on  demand,  on  any 
part  of  the  third  day  of  grace,  provided  the  demand  be  made 
^within  reasonable  hours.  Lord  Eenyon  thought  otherwise.  The 
question  will  be  governed,  in  a  degree,  by  the  custom  of  the 
place ;  and  if,  in  a  commercial  city,  payments  are  made  at  banks, 
they  must  be  made  within  bank  hours.  The  maker  or  acceptor 
is  entitled  to  the  uttermost  convenient  time  allowed  by  the  cus- 
tom of  business  of  that  kind,  in  the  place  where  the  bill  is  pre- 
sented, and  he  is  not  entitled  to  any  further  time.  (5)  If  the  third 
day  of  grace  falls  on  Sunday,  or  a  great  holiday,  as  the  fourth  of 
July,  or  a  day  of  public  rest,  the  demand  must  be  made  on  the 
day  preceding,  (e)  ^    The  three  days  of  grace  apply  equally  to  bills 

Greelej  v.  Thnisttm,  4  GreenL  479.  See,  also.  Story  on  Bills,  §§  286,  828 ;  Parker  v. 
Ciordon,  7  East,  885;  Elford  v.  Teed,  1  Maole  &  Selw.  28;  Chitty  on  BUIs,  421. 

(6)  It  was  held,  in  Osbom  v.  Moncore,  3  Wendell,  170,  that  the  maker  had  the 
whole  of  the  third  daj  of  graioe  to  make  payment,  if  he  thinks  proper  to  seek  the 
holder.  So,  if  a  presentment  of  a  bill  for  payment  be  to  a  private  individnal,  and 
not  to  a  bank  or  banker,  it  is  sufficient  to  make  the  demand  in  the  erening  of  the 
day  of  payment  Triggs  v,  Newnham,  10  Moore,  249 ;  Cayuga  Ck>nnty  Bank  v. 
Hunt,  2  Hill,  635 ;  Story  on  Bills,  §  349.  It  is  settled  in  Massachusetts,  after  a  full 
discussion,  that  the  maker  of  a  promissory  note  is  bound  to  pay  it  upon  demand 
made  at  any  seasonable  or  reasonable  hour  of  the  last  day  of  grace,  and  may  be  sued 
on  that  day  if  he  fiul  to  pay  on  such  demand.  The  court,  upon  an  examination  of 
ttutiiorities,  say,  that  the  weight  of  them  is  in  fkvor  of  this  conclusion.  Staples  v, 
Franklin  Bank,  1  Metcalf,  43.  This  is  also  the  settled  rule  in  Maine,  New  Hamp- 
shire, and  South  Carolina.  This  is  equally  the  case  as  to  inland  bills.  Chit^  on 
Bills,  c  9,  p.  432 ;  Ex  parte  Moline,  19  Yesey,  216 ;  Burbridge  v.  Manners,  8  Campb.  193. 

(e)  Tassell  v.  Lewis,  1  Ld.  Baym.  748 ;  Jackson  v.  Richards,  2  Caines,  343 ;  Lewis 


*  In  Hillyer  v,  English,  in  the  Court  of  Errors  of  South  Carolina,  in  1848,  it  was 
decided  that  the  Terdict  of  a  jury  might  be  receired  and  published  after  midnight  on 
Saturday,  and  before  daylight  on  Sunday.  The  opinion  of  Wardlaw  J.,  is  singulariy 
learned  and  interesting.  He  is  of  the  opinion,  that  although  Sunday,  when  mentioned 
in  a  statute,  begins  and  ends  as  other  ciyU  days,  yet  as  a  common-law  festiral  and  as  a 
holiday,  the  common-law  prohibitions  extend  only  from  sunrise  to  sunset.  This 
opinion  is  a  remarkable  example  of  historical  and  legal  erudition.  That  Sunday  may 
be  established  as  a  day  of  public  rest,  and  that  all  secular  business  may  be  prohibited 
on  that  day  without  Tiolation  of  the  constitutional  freedom  of  religious  opinion,  see  Mer- 
ritt  V,  Earle,  31  Barb.  (N.  Y.)  39 ;  Lindenmuller  v.  People,  33  Barb.  (N.  Y.)  548 ;  Ex 
parte  Andrews,  18  Cal.  678.  As  to  contracts  invalid  when  made  on  that  day,  see  Smith 
V.  Foster,  41  K.  Hamp.  215 ;  and  cases  cited  33  Barb.  (N.  Y.)  548.  As  to  Christianity 
forming  part  of  the  common  law,  see  1  East  P.  C.  Ch.  1,  sec.  33 ;  Rex  v,  Carlile,  3  B.  & 
Aid.  161 ;  Bex  v.  Williams,  26  Howell  State  Trials,  654;  People  v.  Buggies,  8  Johns. 
290;  Rex  v,  Woollston,  Str.  834;  Updegraph  v.  Commonwealth,  11  Seig.  and  Rawie, 
394 ;  ShoTer  v.  State,  5  English  (Ark.)  259.  That  a  ship  may  lawfully  sail  on  Sun- 
day, see  Phil.  &c  R.  R.  Co.  v.  Phil.  Tow-boat  Co.  28  How.  (U.  S.)  209 ;  and  Richaid- 
son  V.  Goddard,  23  How.  (U.  S.)  28. 
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payable  at  sight,^  or  at  a  certain  time ;  (d)  but  a  bill,  note, 
*  108    or  check  payable  on  demand,  *  or  where  no  time  of  pay- 

V.  Bun,  2  Caines  Cas.  195 ;  Bossard  v.  Levering,  6  Wheaton,  102 ;  Fteming  r.  Fid- 
ton,  6  How.  (U.  S.)  473;  Statute  of  Massachnsetts,  1838,  c  182;  Act  of  Loaiaao^ 
1838,  No.  52.  The  naage  is  settled  in  commercial  matters,  that  if  the  day  of  paymeni 
fiills  on  Sunday,  pajnnent  is  to  be  made  on  Saturday ;  and  in  Kilgonr  v.  Miles,  6  QiQ 
&  Johns.  268,  it  was  held  that  the  same  mle  applied  to  all  other  contracts.  But  the 
weight  of  authority  is  the  other  way,  and  in  all  contracts,  except  where  the  three  days 
of  grace  are  allowed  by  the  custom  of  merchants,  if  the  day  of  performance  fidls  on 
Sunday,  the  performance  may  be  on  Monday.  Aveiy  t,  Stewart,  2  Conn.  69 ;  Sailer 
V.  Burt,  20  Wendell,  205.  By  statute  in  Vermont,  1837,  if  a  contract  fiUls  doe  oa 
Sunday,  it  is  payable  on  Monday ;  and  though  a  paper  be  not  entitled  to  grace,  and 
falls  due  on  Sunday,  yet  if  by  wage  of  the  place  such  a  note  becomes  pajrable  on  the 
preceding  Saturday,  that  usage  pzeraUs  and  governs.  Osborne  v.  Smith,  N.  T.  Su- 
perior Court,  December,  1836 ;  Eilgore  v.  Bulkley,  14  Conn.  862.  Though  the  days  of 
grace  may  be  shortened  by  the  filing  of  the  last  day  of  grace  on  Sunday  or  other  holi- 
day, they  are  never  protracted  by  tiie  intervention  of  such  days.  Story  on  Bills,  §  338.* 
{d)  Coleman  p.  Sayer,  1  Barnard,  303 ;  Bayley  on  Bills,  151 ;  Chitty  on  Bills,  344, 


*  By  Laws  of  New  York,  1849,  p.  392,  the  1st  of  January,  4th  of  July,  Chiistmas, 
and  Fast  or  Thanksgiving  days  appointed  by  the  Governor  or  President,  are  to  be 
treated  like  Sunday,  in  relation  to  the  protest  of  bills  and  notes.  See  similar  pro> 
visions  in  Connecticut,  Compiled  Stat,  of  Conn.  1854,  tit  37;  in  Bhode  Island,  Ber. 
St.  of  R.  I.  1857,  tit  18,  ch.  122 ;  in  New  Jersey,  Nixon's  Dig.  p.  669 ;  m  Delaware, 
Acts  of  Del.  1855,  ch.  195 ;  in  Georgia,  Cobb's  Dig.  p.  522,  §  1 ;  in  Vermont,  Acts  of 
Vt  1850,  No.  23 ;  in  Louisiana,  Rev.  St  of  La.  1856,  p.  44,  §  6 ;  in  Califbnua,  Statutes 
of  Cal.  1851,  ch.  137.  In  Maine,  if  Sunday  and  either  the  4th  of  July  or  Christmas 
are  consecutive  days,  and  the  third  day  of  grace  falls  upon  one  of  them,  an  additional 
day  of  grace  is  allowed ;  if  not  consecutive,  the  note  is  to  be  paid  on  the  second  day  of 
grace.  Acts  of  Me.  1852,  ch.  249;  1855,  ch.  113.  In  Wisconsin,  if  the  third  day 
of  grace  is  a  day  of  public  res^  the  note  is  payable  on  the  day  succeeding ;  and  if  that 
is  Sunday,  on  the  sncceeding  Monday.  Acts  of  Wise.  1853,  ch.  79.  Otherwise  in 
Louisiana,  supra. 

*  In  a  late  case  in  Louisiana,  the  question  arose,  and  it  became  necessary  to  deter- 
mine, whether  sight  bills  are  entitled  to  grace  in  New  York.  Upon  a  commission 
issued,  several  of  the  principal  lawyers,  brokers,  and  notaries  of  New  York  were  exam- 
ined, and  the  court  decided,  upon  a  vast  preponderance  of  evidence,  that  they  are  not. 
Nimick  v,  Martin,  Western  Law  Journal,  May,  1850,  p.  380;  U.  S.  Law  Mag.  vol.  L 
No.  1,  p.  15,^an.  1850.  The  act  of  New  York  of  April  14, 1857,  ch.  416,  goes  some- 
what further,  and  provides  that  all  bills,  drafts,  or  checks,  on  their  face  payable  at 
sight)  or  on  any  specified  day,  or  in  any  number  of  days  after  the  date  or  sight  thereof, 
shall  not  be  allowed  days  of  grace.  Nor  shall  it  be  necessary  to  protest  the  same  for 
non-acceptance.    Randall  v.  Smith,  34  Barb.  (N.  Y.)  452. 

In  Pennsylvania,  acts  of  Pa.  1857,  No.  665 ;  in  Georgia,  Cobb's  Dig.  p.  522,  §  2;  in 
Vermont,  Acts  of  Vt  No.  23 ;  in  California,  Statutes  of  Cal.  1851,  ch.  187,  drafts  and 
bills  payable  at  sight  are  not  entitled  to  grace.  In  South  Carolina,  all  bills  of  ex- 
change payable  at  sight,  are  allowed  days  of  grace.  Acts  of  S.  C.  No.  3047,  1849.  In 
Indiana,  grace  is  allowed  equally  on  all  sight  and  time  bills  payable  in  the  state.  Acts 
of  Ind.  ch.  17,  1849.  In  Delaware,  grace  is  allowed  on  all  notes  and  bills  payable 
without  time  or  at  sight    Laws  of  Del.  1849,  ch.  392.    In  North  Carolina,  bills  of 
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ment  is  expressed,  is  payable  immediately  on  presentment,  and 
is  not  enticed  to  the  days  of  grace,  (a)  A  bill,  payable  at  so 
many  days'  sight,  means  so  many  days  after  legal  sight  or  accept- 
ance ;  (b)  and  when  the  time  is  to  be  computed  by  days,  as  so 

S45 ;  Defaen  v.  Harriot,  1  Show.  163 ;  L'Anson  v.  Thomas,  dted  in  Chittj  on  Bills, 
S45.  On  ihe  other  hand,  though  tho  weight  of  authority  would  seem  greatly  to  pre- 
ponderate in  faror  of  the  rule  as  laid  down  in  the  text,  yet  it  may  be  considered  as  a 
point  not  entirely  settled,  and  a  different  rule  is  laid  down  in  Beawes's  L.  M.  h.  t.  256 ; 
•ad  in  Kyd  on  Bills,  10.  In  France,  while  days  of  grace  were  allowed  under  the 
ordinance  of  1673,  Pothier  agreed  with  M.  Jousse,  in  his  commentary,  that  a  bill  pay- 
aUe  at  sight  had  no  days  of  grace ;  and  he  justly  observed,  that  it  would  be  unreason- 
able and  inconvenient  for  a  person  who  takes  a  draft,  for  his  accommodation,  on  a 
journey,  payable  at  sight,  to  be  obliged  to  wait  the  days  of  grace  for  his  money. 
Traits  dn  Ck>n.  de  Change,  art  172. 

(a)  Cammer  v,  Harrison,  2  M'Cord,  246 ;  Bayley  on  Bills,  141 ;  Chitty  on  Bills, 
5th  edit  336,  345 ;  Sommerville  v.  \^iUiams,  1  Stewart  (Ala.)  484.  So  if  a  note  be 
payable  on  Ist  M&j  fired,  it  means  that  no  days  of  grace  are  intended,  and  there  are 
none  allowed.  Dumford  v.  Patterson,  7  Martin  (Louis.)  460 ;  Holmes  v.  West,  17 
Cal.623. 

{b)  Mitchell  V.  Degrand,  1  Mason,  176.  If  a  bill  payable  at  so  many,  say  sixty  days' 
aight,  be  accepted,  payable  on  a  given  day,  say  November  3d,  in  which  the  three  days  of 
g^raoe  were  in  fact  included,  though  the  day  of  acceptance  did  not  appear  on  the  bill, 
tiie  demand  is  to  be  made  on  the  day  specified  in  the  acceptance.  The  acceptor  is 
bound  to  that  day,  and  it  being,  in  point  of  fact,  the  true  day,  the  drawer  and  indorsers 
would  also  be  bound,  on  protest  and  due  notice  of  default  of  payment  on  that  day. 
Kenner  and  others  v.  Their  Creditors,  20  Martin  (Louis.)  36 ;  1  Louis.  280,  S.  C. 

exchange,  payable  at  sight  or  on  a  day  certain,  but  not  those  payable  on  demand,  are 
entitled  to  grace.  Lawfe  of  N.  C.  1849,  ch.  9.  So  also  in  New  Hampshire,  Compiled 
Stat  of  N.  Hamp.  1853,  ch.  191.  In  Rhode  Island,  grace  is  not  allowed  on  a  check 
payable  on  time.  Westminster  Bank  v.  Wheaton,  4  R.  I.  30.  In  Ohio,  a  negotiable 
promissory  note,  made  payable  at  a  specified  time,  but  at  no  specified  place,  is  not  en« 
titled  to  grace,  in  the  absence  of  any  proof  of  usage  to  the  contrary.  Isham  v.  Fox,  7 
Ohio  (N.  S.)  317.  A  check  is  always  payable  on  presentation  or  demand.  If  a  draft 
he  in  the  usual  form  of  a  check,  but  payable  on  a  specified  future  day,  it  is  a  bill  of 
exchange,  and  has  grace.  Morrison  v.  Bailey,  5  Ohio  (N.  S.)  13.  Under  the  statute 
of  California,  checks  and  bills  of  exchange,  payable  at  sight,  are  not  entitled  to  grace. 
Mtntnm  v.  Fisher,  4  Cal.  35.  It  would  seem  that  in  Arkansas,  a  non-negotiable  prom- 
issory note  is  not  entitled  to  grace.    Cook  v.  Gray,  Hemp.  C.  C.  84. 

In  Trask  v.  Martin,  1  E.  J).  Smith,  505,  it  was  held  that  a  bill  of  exchange,  payable 
at  sight,  was  due  on  presentment  Woodruff^,  Justice,  in  a  learned  opinion,  considers 
the  rule  to  be,  that  days  of  grace  are  computed  when  time  of  payment  is,  in  the  terms 
of  the  bill,  given  to  the  drawee,  as  after  sight  or  after  date ;  but  that  where  the  terms  of 
the  bill  import  immediate  payment,  days  of  grace  are  not  allowed. 

This  case  is  taken  from  the  first  volume  of  reports  that  has  ever  appeared  of  the 
decisions  of  that  ancient  and  useful  court  of  the  city  of  New  York,  the  Court  of  Com- 
mon Pleas.  The  interest  of  the  volume  is  increased  by  a  prefiitory  history  of  the  court, 
from  its  origin  in  early  colonial  times,  written  by  one  of  its  accomplished  memben. 
Judge  Daly,  the  First  Judge. 
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many  days  after  date,  or  after  sight,  the  day  of  the  date  of  the  in* 
strument  is,  by  the  modern  practice,  excluded  from  the  coxnpa* 
tation.  (e) 

It  is  equally  unseasonable  to  demand  payment  before  the  expi- 
ration of  the  third  day  of  grace,  as  after  the  day.  (d)  The  de- 
mand must  be  made  on  the  third  day  of  grace,^  or  on  the  second, 
if  the  third  day  be  a  day  of  public  rest ;  and  in  default  of  such  de- 
mand, the  drawer  of  the  biU  and  the  indorser  of  the  note  are  dis- 
charged, {e)  K,  however,  a  note  be  made  for  negotiation,  at  a 
bank  whose  custom  is  to  demand  payment,  and  to  gire  notice  on 
the  fourth  day,  that  custom  forms  a  part  of  the  law  of  the  con- 
tract, and  the  parties  are  presumed  to  agree  to  be  governed, 
*  104   in  that  case,  by  the  usage.  (J)    The  *  same  rule  applies 

-     -   -  -  -        --  - 

(c)  Bayleyon  Bflls,  155;  Chitty  on  Bills,  406,  412 ;  Story  on  Bills,  §§  329,335. 
A  note  payable  by  instalments  is  a  good  n^otiable  note,  and  the  maker  is  entitled  to 
the  days  of  grace  upon  the  falling  due  of  each  instalment  Oridge  v.  Sherborne,  11 
Mces.  &  W.  374. 

(d)  No  nsage  or  agreement,  tacit  or  express,  of  the  parties  to  a  note,  will  accelerate 
the  time  of  payment,  and  bind  the  maker  to  pay  it  at  an  earlier  day  than  that  fixed  by 
law.    Mechanics'  Bank  u.  Merchants'  Bank,  6  Metcalf,  13.^ 

{e)  Coleman  v.  Saycr,  Str.  829 ;  Wifien  v.  Roberts,  1  Esp.  K.  P.  261 ;  Leavitt  v. 
Simes,  3  N.  Hamp.  14;  Mills  r.  United  States  Bank,  11  Whcaton,  431.  A  biU,  pay- 
able at  so  many  days  after  date,  must  be  presented  by  the  period  of  its  maturity.  If 
payable  on  demand,  or  at  sight,  or  at  so  nuiny  days  after  sight,  it  must  be  presented  in 
a  reasonable  time,  under  the  circumstances.'  Story  J.,  4  Mason,  345  ;  Story  on  Bills, 
§  325.  Jn  Grant  v.  Long,  12  Louis.  402,  it  was  hdd,  that  a  bill  of  exchange,  payable 
ninety  days  after  date,  must  be  presented  for  payment  the  day  it  became  due,  or  the 
drawer  would  be  discharged.  The  court  held  to  the  rule  so  strictly  as  not  even  u> 
admit  any  excuse,  even  of  two  days  from  the  last  day  of  grace,  derived  frnn  the  iireg* 
nlarities  of  the  mail*    See  wpra,  p.  82. 

(/)  Renner  v.  Bank  of  Columbia,  9  Wheat  581 ;  Mills  v.  United  States  Bank,  11 
Ibid.  431 ;  Bank  of  Washington  v.  Triplett,  1  Peters  U.  S.  25 ;  Bank  of  Columbia  v. 
Fitzhngh,  1  Harr.  &  Gill,  239 ;  Planters'  Bank  v.  Markham,  5  Howard  (Miss.)  397 ; 
S.  P.  6  Harr.  &  Johns.  180;  14  Mass.  303 ;  17  Id.  452;  3  Conn.  489. 

^  The  decision  of  this  case  was  governed  by  the  provisions  of  the  B.  8.  of  Mass.  ch. 
32,  sec.  5. 

'  Stacy  V.  Dane,  12  Wis.  629.  And  notice  to  the  indorser  may  be  given  on  the 
same  day,  after  business  hours.  Coleman  v.  Carpenter,  9  Barr,  178.  But  an  action 
commenced  on  the  third  day  of  grace  has  been  held  premature.  Wiggle  v.  Thomason, 
11  Smedes  &  Marsh.  452.  Walter  v.  Kirk,  14  m.  55.  AUter  in  McKenzie  v.  Durant, 
9  Rich.  61;  Ammidown  v.  Woodman,  31  Maine»  680;  Veasie  Bank  v.  Panlk,  40 
Maine,  109. 

*  But  if  a  note  payable  on  demand  provides  for  the  payment  of  interest,  this  win  bd 
xc^gaided  as  evidence  that  it  was  intended  that  the  maker  should  have  an  extended 
credit,  and  an  indorser  or  guarantor  will  be  held  liable  accordingly.  Lockwood  v. 
Crawford,  18  Conn.  361. 
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when  a  bank,  by  nsage,  treats  a  particular  day  as  a  holiday, 
tbou^  not  legally  known  as  such, .  and  made  demands,  and 
gave  notice,  on  the  day  preceding;  tlie  parties  to  a  note  dis- 
counted there,  and  conusant  to  usage,  are  boimd  by  it.  (a)  Though 
a  bill,  payable  at  a  given  time,  has  never  been  presented  to  the 
drawee  for  acceptance,  the  demand  upon  the  drawee  for  payment 
is  to  be  made  on  the  third  day  of  grace ;  for,  by  the  usage  of  the 
commercial  world,  which  now  enters  into  every  bill  and  note  of  a 
mercantile  character,  except  where  it  is  positively  excluded,  a  bill 
does  not  become  due  on  the  day  mentioned  on  its  face,  but  on 
the  last  day  of  grace,  {h)  ^ 

(7.)  Qf  the  9tep9  requisite  tojkcihe  drawer  and  indarsers. 

There  is  no  part  of  the  learning  relating  to  negotiable  paper 
that  has  been  more  critically  discussed,  or  in  which  the  rules  are 
laid  down  with  more  precision,  than  that  which  concerns  the  acts 
requisite  to  fix  the  responsibility  of  the  drawer  and  indorsers,  and 
the  acts  and  omissions  which  will  operate  to  discharge  them.  True 
policy  consists  in  establishing  some  broad,  plain  rules,  easy  to  be 
xmderstood,  and  steady  in  their  obligation. 

The  holder  must  not  only  show  a  demand,  or  due  diligence  to 
get  the  money  of  the  acceptor  of  the  bill  or  check,^  and  of  the 
maker  of  the  note,  but  he  must  give  reasonable  notice  of  their 
default  to  the  drawer  and  indorsers,  or  to  their  regularly  author- 
ized agent,  to  entitle  himself  to  a  suit  against  them,  (c)    The  in- 

.^■»— ^■■^— ^^— ^  ■■■■  I  ■■!■        ■■■■■■  I      — ^— ^—  ■  ———»—» 

(a)  City  Bank  v.  Cotter,  S  Pick.  414. 

(6)  Bank  of  Washington  v.  Triplett,  1  Peters  TJ.  S.  25. 

(c)  Hejlyn  v,  Adamaon,  2  Burr.  669 ;  Rnshton  v.  Aapinall,  Doug.  679 ;  Williams  v. 
United  States  Bank,  2  Peters  U.  8.  96.  The  demand  and  notice  to  the  indorser  are 
equally  requisite,  though  he  indorse  the  note  after  it  is  due.  Stockman  v.  Biley,  8 
M'Cord,  39S ;  Poole  v,  Tolleson,  1  Biid.  199.  Notice  to  an  agent  having  general 
poFver  to  transact  the  business  of  his  principal  is  good,  if  the  principal  be  abroad,  but 

^  A  promissory  note,  payable  on  demand  with  interest,  is  a  continuing  security, 
which  the  holder  may  retain  without  demand  without  releasing  the  indorser.  Merritt 
9.  Todd,  23  N.  T.  28. 

'  The  drawer  of  a  check  will  not  be  discharged  by  delay  in  demanding  payment, 
imless  he  has  Buffered  loss  by  such  delay.  Robinson  v.  Hawksford,  9  Adol.  &  £1.  (N. 
&)  52 ;  Pack  v,  Thomas,  13  Smedes  &  Marsh.  11 ;  Purchase  v.  Mattison,  6  Duer 
(N.  T.)  589.  The  authority  of  an  agent  to  indorse  notes  does  not  embrace  the  power 
to  zeceiTe  notice  of  the  dishonor  of  the  note.  Valk  v,  Gaillard,  4  Strobh.  99.  And  a 
notice  sent  by  mail  directed  to  "the  estate  of  H.  0.  deceased,"  H.  O.  being  the  indors- 
er, ia  not  snflScient  to  charge  his  executor.  Massachusetts  Bank  v.  OUver,  10  Cnsh.  547. 
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*  105   dorser,  to  whom  notice  *  is  duly  given,  is  liable,  althoo^ 

notice  be  not  given  by  the  holder  to  the  drawer,  or  a  prior 

indorser,  and  this  is  the  case  equally  as  to  foreign  and  inland  bills 

not  if  the  agent  has  only  certain  special  powera.  De  Lizardi  o.  Ponveriny  4  Bok 
(Xjoois.)  394.  Notice  to  die  Ugcd  rtpnaentadve  is  good,  if  the  party  be  dead,  and  tlw 
notary  does  not  know  who  is  the  executor  or  administrator.  Pillow  r.  Hardeman,  3 
Humph.  (Tenn.)  538.  Notice  is  not  good  unless  a  protest  of  the  bill  or  note  precede 
the  notice.  Union  Bank  of  Louisiana  v.  Fontenean,  12  Bob.  (Lonis.)  120.  In  Harked 
V.  Anderson,  21  Wendell,  372,  Mr.  Justice  Cowen  oondndes  upon  a  critical  examina- 
tion of  the  cases,  that  a  check  is,  to  all  essential  purposes,  a  bill  of  exchange,  and  that 
the  holder  must  use  due  diligence  to  present  it  to  the  drawee  for  payment,  before  he 
can  charge  either  the  drawer  or  indorser,  both  of  whom  stand  in  the  light  of  sureties ; 
that  nothing  would  excuse  the  want  of  this  diligent  presentment  but  the  ahaewca  of 
ftinds  in  the  hands  of  the  drawee  when  the  check  was  draum,  or  ftand  in  die  drawer  in 
abstracting  the  funds.  The  court  itself  gave  no  opinion  on  the  point.  But  I  appre- 
hend that  this  doctrine  as  to  checks  may  be  questioned.  A  check  difiers  from  a  biU  of 
exchange  in  sereral  particnlan.  It  has  no  days  of  grace,  and  requires  no  acceptaaoe 
distinct  from  prompt  payment  The  drawer  of  a  che6k  is  not  a  sure^,  but  the  pon- 
cipal  debtor,  as  much  as  the  maker  of  a  promissory  note.  It  is  an  absolute  f^propria- 
tion  of  so  much  money  in  the  hands  of  the  banker  to  the  holder  of  the  check,  and  there 
it  ought  to  remain  until  called  for,  and  the  drawer  has  no  reason  to  complain  of  deiay, 
unless  upon  the  intermediate  failure  of  his  banker.  By  unreasonable  delay  in  such  % 
case,  the  holder  takes  the  risk  of  the  failure  of  the  person  or  bank  on  which  the  check 
is  drawn.  This  is  quite  distinct  from  the  strict  rule  of  diligence  applicable  to  a  sure^, 
in  which  light  stands  the  indorser.  See  Story  on  Promissory  Notes,  §§  490,  498,  n.  to 
the  same  point*  It  is  true,  however,  that  there  is  so  much  analogy  between  checks 
and  bills  of  exchange,  and  negotiable  notes,  that  they  are  frequently  spoken  of  without 
discrimination,  as  see  cmUt  75,  77,  78, 104.^  Since  the  above  case  in  21  Wendell,  the 
distinction  between  checks  and  notes  has  been  judicially  settled  in  Little  r.  Phienix 
Bank,  2  Hill-  (N.  T.)  425,  and  held,  that  as  between  drawer  and  holder  of  a  check,  do- 
lay  in  presenting  it  did  not  discharge  the  nuUcer,  unless  loss  be  shown ;  but  that  be> 
tween  the  holder  and  indorser  of  a  check,  the  usual  diligence  was  requisite.  The  case 
of  Eemble  v.  Mills,  1  Mann.  &  Gr.  757,  is  to  the  same  efiect,  and  that  want  of  notice 
of  the  dishonor  of  a  check  is  excused,  if  the  maker  had  no  right  to  draw,  or  the  holder 
had  received  no  damage  from  want  of  notice,  8.  P.  Bobinson  v.  Hawksford,  9  AdoL  & 
El.  (N.  S.)  62.» 

*  See  Chapman  v.  White,  2  Seld.  412 ;  Bowen  v,  Newell,  4  Id.  190.  In  this  ease  a 
new  trial  was  ordered  and  ^e  case  went  to  the  Court  of  Appeals  a  second  time,  and  is 
reported  again  in  3  Eeman,  290.  The  final  conclusion  of  the  court  was,  that  under 
the  proof,  in  the  case,  of  usage  in  the  State  of  Connecticut,  checks  drawn  on  banks  in 
that  state  and  payable  at  a  future  day,  are  not  entitled  to  grace. 

*  In  Westminster  Bank  v.  Wheaton,  4  B.  I.  SO,  an  order  was  drawn  on  the  bank 
payable  ninety  days  after  date.  The  bank  paid  the  amount  of  the  draft  to  the 
payee  the  same  day  it  was  made  and  before  maturity.  The  court  held,  that  it  was  a 
check. 

*  Mere  priority  in  the  drawing  of  a  check  upon  a  bank  does  not  give  to  the  holder  a 
right  of  preference  of  payment  over  the  holders  of  checks  subsequently  drawn.  Dyken 
V,  The  Leather  M.  Bank,  U  Paige,  612. 
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and  checks.^  The  indorsement  is  equivalent  to  maJdng  a  new  bill, 
and  the  holder  may  resort  to  him,  without  calling  on  any  of  the 
other  parties ;  and  it  is  the  business  of  the  indorser,  on  receiving 
notice,  to  give  like  notice  to  the  drawer,  and  all  persons  to  whom 
he  means  to  resort,  (a)  The  object  of  the  notice  is  to  afiford  an  op- 
portunity to  the  drawer  and  indorsers  to  obtain  security  from  those 
persons  to  whom  they  are  entitled  to  resort  for  indenmity.  Notice 
to  one  of  several  partners,  or  to  one  of  several  joint  drawers  or  in- 
dorsers, is  notice  to  them  all.  (b)  ^  What  is  reasonable  notice  to 
the  drawer  or  indorser  is  sometimes  said  to  be  a  question  of  law, 
and  at  other  times  to  be  a  question  of  fact.  The  question  of  rea- 
sonable notice  is  usually  compounded  of  law  and  fact,  and  is  a 
matter  dependent  upon  the  circumstances  of  each  particular  case, 

(a)  Bomlej  v.  Frazier,  Str.  441 ;  Hejlyn  v.  Adaxnson,  2  Burr.  669 ;  Bickford  v. 
Bidse,  2  Campb.  539 ;  Chitty  on  Bills,  c  10,  530. 

(6)  Porthonse  v.  Parker,  1  Campb.  82 ;  Harris  v.  Clark,  10  Ohio/ 5.  Jadge  Story, 
in  bis  Treatise  od  Bills,  §§  305,  362,  389,  says,  that  notice  to  each  joint  drawer  or  in- 
doner,  if  they  be  not  partners,  is  requisite  to  bind  them,  and  that  notice  to  one  is  not 
soffident  for  all.  The  case  before  Lord  Ellenborongh  is  one  where  the  bill  was  ao- 
eepted  by  one  of  three  defendants,  who  do  not  appear  by  the  case  to  be  mercantile 
partners,  and  the  dishonor  of  it  was  of  course  known  to  him,  and  the  chief  justice  said, 
that  the  knowledge  of  one  was  the  knowledge  of  all.  The  case  is  very  brief  and  loose ; 
bat  the  decision  in  Ohio  was  to  the  yexy  point,  and  on  dne  consideration,  the  court 
Slid,  that  the  three  joint  and  seyeral  promisors  were  in  the  light  of  partners  in  that  par- 
tieolar  transaction.  But  still  I  think  it  may  be  questioned  whether  the  better  doctrine 
be  not  in  favor  of  notice  to  each  joint  maker  or  drawer,  when  they  are  not  regular 
partnen.^  That  is  the  judgment,  after  an  elaborate  discussion,  in  Shepard  v.  Hawloy, 
1  Coon.  367.  And  see,  also.  Bank  of  Chenango  v.  Boot,  4  Cowen,  126 ;  Willis  v. 
Gieen,  5  Hill  (N.  T.)  232 ;  Union  Bank  v.  Willis,  8  Metcalf,  504 ;  Dabuey  v.  Stidger, 
4  Smedes  &  Marsh.  749,  to  the  S.  P. ;  Story  on  Promissory  Notes,  §  255.  The  holder 
of  the  bill  or  note  is  not  bound  to  give  notice  of  non-payment  to  any  of  the  indorsers, 
except  those  he  intends  to  charge,*  and  the  indorser  who  has  notice  must  give  his  prior 
mdorsers  notice,  if  he  intends  to  look  to  them  for  indemnity.  Bayley  on  Bills,  228 ; 
Vslk  r.  Bank  of  the  State,  1  McMullan  Eq.  (8.  C.)  414 ;  Carter  v,  Bradley,  19  Maine, 
62.  Mr.  Jusitee  Story  (Story  on  Bills,  §  272)  is  of  opinion  that  in  the  case  of  a  quali- 
fied or  conditional  acceptance,  a  due  protest  and  notice  to  the  antecedent  parties  is  still 
requisite  in  order  to  bind  them,  though  the  conditions  be  complied  with  before  the  bill 
becomes  payable.  For  this  he  cites  Pothier,  (De  Change,  n.  47, 48,)  in  opposition  to 
Bayley  and  Chitty  on  Bills. 

^  And  promissory  notes.    Tyler  v.  Toung,  30  Penn.  St  143. 

'  It  was  so  held  in  State  Bank  p.  Slaughter,  7  Blackf.  133.  Also  in  Miser  v.  Trov 
inger,  7  Ohio  (N.  S.)  281. 

'  Lawson  v.  Farmers'  Bank,  1  Ohio  (N.  S.)  206. 

*  Cocke  V.  Bank  of  Tenn.  6  Humph.  51.  But  wherQ  one  partner  is  the  maker  and 
tlid  other  die  indorser  of  a  promissory  note,  regular  notice  of  the  dishonor  of  the  note 
must  be  given  to  the  indorser.    Poland  v.  Boyd,  28  Penn.  476. 
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and  proper  for  the  decision  of  a  jury,  under  the  advice  and  direc- 
tion of  the  court ;  and  the  mixed  question  requires  the  application 
of  the  powers  of  the  court  and  jury,  (e)  The  elder  cases  did  not 
define  what  amounted  to  due  diligence  in  giving  notice  of  the  dis- 
honor of  a  bill,  with  that  exactness  and  certainty  which  practical 
men  and  the  business  of  life  required.^  According  to  the  modem 
doctrine,  the  notice  must  be  given  by  the  first  direct  and  regular 
conveyance ;  and  if  to  the  drawer,  it  must  be  according  to  the  law 
of  the  place  where  the  bill  was  drawn,  and  if  to  the  indorsees,  ac- 
cording to  the  law  of  the  place  where  tlie  respective  isr 
*  106    dorsements  were  made,  (d)    This  means,  the  first  *  mail 

(c)  Tindal  v.  Brown,  1  Term  Bep.  167  ;  Darbishire  v,  Parker,  6  East,  S;  Hilton  v. 
Shepard,  6  East,  14,  innotis;  Bateman  v.  Joseph,  12  East,  483 ;  Chesapeake  Ins.  Co.  v. 
Stark,  6  Cranch,  273 ;  Mar.  Ins.  Co.  v,  Baden,  Ibid.  338 ;  Taylor  v,  Bryden,  S  Johns. 
178;  Story  on  Bills,  §  286.  In  Brahan  v.  Bagland,  Minor  (Ala.)  85,  what  is  reason- 
able notice  to  an  indorser  was  held  to  be  a  question  of  fiuit  for  a  jury.  In  Aymar  v. 
Beers,  7  Cowen,  705 ;  The  Bank  of  Columbia  v.  Lawrence,  1  Fetors  U.  S.  578,  and 
Bemer  v.  Downer,  23  Wendell,  620,  it  was  held,  that  the  reasonableness  of  notice,  or 
demand,  or  dne  diligence,  when  the  facts  were  settled,  was  a  question  of  law  for  the 
court,  and  not  a  question  of  fact  for  a  jury.*  But  the  question  is  so  mixed  up  with 
cireumstances,  and  is  so  compounded  of  the  ingredients  of  law  and  fact,  that  it  will  be 
found,  in  practice,  yeey  difficult  to  retain  on  the  bench  the  exclusiye  jurisdiction  of 
the  question.  In  Ohio,  by  act  of  1820,  bonds,  bills,  and  notes  for  money,  and  payable 
to  order  or  bearer  or  assigns,  are  declared  to  be  negotiable  by  indorsement  thereon,  so 
as  to  enable  the  assignee  to  sue  in  his  own  name ;  and  if  demand  be  made  at  the  time 
the  same  becomes  due,  or  withm  a  reasonable  time  thereafter,  it  shall  be  adjudged  dite  diU' 
genoe,  sufficient  to  chai^ge  the  indorser.  Statutes  of  Ohio,  1831 ;  Chase's  Statates  of 
Ohio,  vol.  ii.  1137. 

(d)  Story  on  Bills,  §  285.  Until  an  act  of  the  Assembly,  since  1823,  in  Louisiana, 
&e  postHTffice  was  not,  in  that  state,  a  proper  place  of  deposit  for  notice  to  indorscrs. 
19  Martin,  491.  It  is  [not  now,  in  those  post-towns  where  the  indorser  lives  within 
three  miles  of  the  post-office,  and  there  is  no  penny-post  establishment.  Louisiana 
State  Bank  v.  Bowel,  18  Ibid.  506;  Clay  v.  Oakley,  17  Ibid.  137.''  This  is  also  the 
rule  in  Tennessee,  and  notice  through  the  post-office  is  not  sufficient  under  like  circum- 
stances. Bank  v,  Bennett,  1  Yerger,  166.  In.Louisiana,  if  the  residence  of  the  party 
to  be  charged  cannot  be  found,  after  due  inquiry,  notice  lodged  at  the  nearest  post- 
office,  addressed  to  the  party  at  the  place  where  the  contract  was  made,  is  sufficient 
Preston  v.  Daysson,  7  Louis.  7.' 

*  Bennett  v.  Young,  18  Penn.  261 ;  Smith  v,  Fisher,  24  Id.  222.  See  Metcalie  v, 
Bichardson,  20  Eng.  L.  &  Eq.  301,  and  Wyman  v.  Adams,  12  Cush.  210. 

*  One  who  takes  a  note  in  payment  which  he  is  unable  to  collect,  is  not  bound  to 
give  notice  with  the  same  promptness  as  an  ordinary  indorser.  He  has  a  reammable 
time.    Robson  v.  Oliver,  10  Adol.  &  El.  (N.  S.)  704. 

f  By  Rev.  Stat,  of  Louisiana,  1856,  p.  45,  §  69,  notice  of  protest  may  be  put  in  the 
post-office  whenever  the  parties  to  be  notified  shaU  not  reside  in  the  town  or  city  where 
protest  shall  be  made. 

*  Bev.  Stat,  of  Louisiana,  1856,  p.  45,  $  10. 
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thst  goes  after  the  day  hert  to  &»  thkd  day  of  gnJbe ;  so  that 
if  the  third  day  of  grace  be  on  Thursday,  and  the  drawer  or 
indorser  reside  out  of  town,  the  notice  may,  indeed,  be  sent  on 
lliursday,  but  inu9t  be  put  into  the  post-offioe,  or  mailed  on  Fri* 
day,  so  as  to  be  forwarded  as  soon  as  possible  thereafter ;  and  if 
the  parties  live  in  the  same  town,  the  rule  is  the  same,  and  the 
notice  must  be  sent  by  the  penny-post,  or  plaoed  in  the  office  on 
Friday,  (a)  The  law  does  not  require  excessive  diligence,  or  that 
the  holder  should  watch  the  posioffice  constantly,  for  the  purpose 
of  receiving  and  transmitting  notioee.  Beasonable  diligence  and 
attention  is  all  that  the  law  exacts ;  {b)  and  it  seems  to  be  now 
settled,  that  each  party  successively,  into  whose  hands  a  dishon- 
ored bill  may  pass,  shall  be  allowed  one  entire  day  for  the  purpose 
of  giving  notice,  {e)  ^  If  the  demand  be  made  on  Saturday,  it  is  suf- 


(a)  Corp  o.  M'Oomb,  1  Johns.  Cas.  828 ;  BnBflard  0.  Levering,  6  VHieaioii,  lOSi, 
104;  Johnson  o.  Hsrth,  1  Bailejr  (S.  C.)  48S;  Shed  v.  Brett,  1  Pick.  401 ;  Osborn  v. 
MoBeve,  8  Wendell,  170;  Minor  (Ala.)  29ft;  Talbot  v.  CUrk,  S  Pick.  54;  Bixby  v. 
FnmUin  Ins.  Co.  Ihtd.  86;  United  Statee  v.  Barker,  4  Wash.  C.  C.  464 ;  Townslej  v. 
Springer,  1  Lonis.  122,  &U ;  WiUiama  v.  Smith,  2  B.  .4  Aid.  496;  Farmers'  Bank  of 
M.  V.  Dandl,  7  GiU  &  Johns.  78 ;  Sussex  Bank  ti.  Baldwin,  2  Hatr.  (N.  J.)  487 ;  Car- 
tn  o.  Bniley,  9  N.  Hamp.  556. 

ib)  In  North  Quolina  the  nde  respeoting  notios  is  made  to  rary  with  the  pnrsnits 
of  the  paitieB,  and  the  same  strictness  is  not  reqoired  between  fiumers  in  the  coimtiy 
as  between  merehants  in  town.  The  reasonableness  of  notiee,  or  due  diligence,  is  to 
be  left  to  the  jury,  under  the  direction  of  the  coort.  Brittain  v.  Johnson,  1  Der.  (N. 
C.)29S. 

(c)  Bray  V.  Hadwen,  5  Manle  lb  Selw.  68;  JBIack  v.  Green,  3  Gill  &  J(rfms.  474; 
Brown  0.  Fergoeon.  4  Leigh,  87 ;  Williams  v.  Smith,  2  B.  &  Aid.  500,  501 ;  Longdale 
9,  Trimmer,  15  £ast»  S91 ;  Fanner  v.  Band,  16  Maine,  453 ;  Carter  v.  Bradley^  19 
Msme,  62 ;  Carter  v.  Bnrley,  9  K.  Hamp.  558 ;  Johnson  v.  Harth,  1  Bailey  (S.  C.) 
482;  0.  Gnlf  R.  B.  lb  Banking  Company  v.  Barnes,  12  Bob.  (Lonis.)  127.  In  this 
httt  case  it  is  a^jiidged  that  it  is  sufficient  for  the  holder  to  give  notice  to  his  immediate 
iadoner,  or  the  one  whom  he  intends  to  hold  liable,  leaving  it  to  the  latter  to  notify  the 
next  indoner,  and  so  on  to  the  drawer,  one  day  being  allowed  to  each  party  to  notify 
his  immediate  indorser  or  ibe  drawer.  The  same  rule  exists  if  the  bill  or  note  be  sent 
by  the  holder  to  his  agent  far  collection,  and  it  is  sufficient  if  the  latter  gives  timely 
noiioe  of  its  dishonor  to  his  principal,  and  a  notice  from  the  principal*  seasonably  sent, 
will  be  sufficient  to  charge  any  prior  indoner. 


^  Farmers'  Bank  of  Bridgeport  v.  Vail,  21  N.  Y.  485 ;  Lockwood  v.  Crawford,  18 
Conn.  361.  But  the  holder  of  a  bill,  to  avail  himself  of  notice  to  a  remote  indorser. 
Bust  give  it  within  the  time  in  which  he  would  have  been  required  to  give  notice  to  his 
immediate  indorser.  Bowe  v.  Tipper,  20  Bng.  L.  &  £q.  220.  A  notice  is,  in  general, 
premature  if  given  before  the  close  of  business  hours  on  the  day  of  the  maturity  of 
the  paper,  though  it  be  after  bank  honrs.    Fierce  v.  Cate,  12  Cush.  190. 
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ficient  to  give  notice  to  the  drawer  or  indorser  on  Monday ;  (<2)  and 
patting  the  notice  by  letter  into  the  post-office  is  srifficient,  though 

(d)  Jackson  v,  Richards,  2  Caines,  .343 ;  'Williams  v.  Matthews,  8  Cowen,  25S ;  Loid 
Alvaiilej,  in  Haynes  v,  Birks,  3  Bos.  &  Full.  601.  Notice  may  he  given  on  Smidaj, 
hut  the  indorser  is  not  bound  to  open  the  letter  or  act  on  it  until  the  next  day.  Bayley 
on  Bills,  edit.  1836,  265,  266.  In  Hawkes  v  Salter,  4  Bing.  715 ;  and  Bray  v.  Hadiren, 
5  Maole  &  Selw.  69 ;  and  GdU  v.  Jeremy,  1  Moody  &  Malkin,  61,  it  was  held,  tiiat  fJie 
holder  had,  in  such  a  case,  the  whole  of  Monday  to  write  the  notice,  and  that  a  letter  by 
the  Tuesday  morning  post  was  sufficient.  This  is  now  the  English  rule,  and  it  appean 
to  be  a  more  definite  construction,  or  else  a  relaxation  of  the  strictness  required  by  die 
former  rule.  See  Haynes  v,  Birks,  3  Bos.  &.  Pull.  599 ;  Jameson  o.  Swinton,  2  Taunt. 
224.  See,  also,  supra,  p.  88,  n.  c;  Smith's  Compendium  of  Mercantile  Law,  147.  The 
latter  says,  that  if  A  draws  a  bill  in  favor  of  B,  who  indorses  to  C,  and  demand  and 
refusal  be  made  on  Monday,  C  has  all  Tuesday  to  give  notice  to  B ;  and  if  there  had 
been  a  prior  indorser,  B  has  all  Wednesday  to  gi^'e  notice  to  him,  and  Sunday  is  not 
included  in  any  of  the  computations.  In  Lenox  9.  Roberts,  2  Wheaton,  373,  the  mle 
was  laid  down  too  strictly,  when  it  stated  that  the  demand  of  payment  should  be  made 
upon  the  last  day  of  grace,  and  notice  of  the  default  be  put  into  the  post-office  earig 
enough  to  be  sent  by  the  mail  of  the  succeeding  day.  This  mle  is  mentioned,  and,  as  it  would 
seem,  with  approbation  by  the  court,  in  the  case  of  the  Bank  of  Alexandria  v.  Swann, 
9  Peters  U.  S.  33 ;  but  the  decision  only  is,  that  notice  need  not  be  put  in  the  post- 
office  on  the  day  of  defauU,  and  it  is  sufficient  to  send  it  by  the  mail  on  Uie  next  day. 
This  leaves  the  point  to  rest  on  the  former  decision ;  and  yet  the  principle  declared  is, 
that  ordinary  reasonable  diligence  is  sufficient,  and  the  law  does  not  regard  the  fradkm 
of  the  day  in  sending  notice.  This  principle  will  sustain  the  rule  as  it  is  now  generally 
and  best  understood  in  England  and  in  the  commercial  part  of  the  United  States,  that 
notice  put  into  the  post-office  on  the  next  day,  at  any  time  of  the  day,  so  as  to  be  ready 
for  the  first  mail  that  goes  thereafter,  is  due  notice,  though  it  may  not  be  mailed  in 
season  to  go  by  the  mail  of  the  day  after  the  defaitU,  So,  in  Firth  v.  Thrush,  8  Bam.  & 
Cress.  387,  an  attorney  was  employed  to  give  notice.  He  was  not  informed  of  the 
indorser's  residence  for  several  weeks  after  the  bill  was  dishonored,  though  he  had  used 
due  diligence.  He  then  took  a  day  to  consult  the  holder  before  he  sent  the  notice ;  and 
it  was  held  to  be  a  valid  notice.  In  Downs  v.  Planters'  Bank,  1  Smedes  &  Marsh.  261, 
the  strict  rale  is  declared  to  be,  that  if  notice  is  to  be  sent  by  the  mail,  it  must  be  pat 
into  the  postoffice  in  time  to  go  by  the  mail  the  day  next  succeeding  the  protest,  if  a 
mail  goes  on  that  day,  unless  it  leaves  the  place  at  an  unreasonable  early  hour,  and 
that  a  large  majority  of  the  cases  above  dted  in  this  note  support  that  rule.  According 
to  this  decision,  and  for  which  I  feel  great  respect,  I  have  pcarhaps  given  too  much  lati- 
tude in  the  preceding  part  of  this  note  to  some  of  the  cases.  Wemple  v,  Dangeifield, 
2  lb.  445,  S.  P.  See,  also,  Beckwith  v.  Smith,  22  Maine,  125  to  S.  P.  This  last  case 
required  that  the  notice  of  the  dishonor  of  a  bill  should  be  placed  in  the  postH>ffice  in 
season  to  be  carried  by  the  mail  of  the  next  day  after  the  bill  was  dishonored.  See, 
alsoy  Darhishire  v.  Parker,  6  East,  3  - 10.  This  vexed  question,  as  to  the  reasonable- 
ness of  notice,  was  largely  discussed  in  Chick  v.  Pillsbury,  24  Maine,  458,  and  it  was 
decided  that  the  law  allowed  a  convenient  time  after  business  hours  of  the  day  next  suc- 
ceeding that  of  the  dishonor  of  the  bill.  Mr.  Justice  Shepley  made  an  elaborate  and 
able  argument  against  this  relaxation  of  the  rule,  and  he  supported  the  doctrine  laid 
down  in  Bayley  on  Bills,  2  Am.  edit  362,  and  in  Chitty  on  Bills,  8th  Am.  ed.  514,  in 
favor  of  the  rule  that  notice  must  be  given  by  the  expiration  of  the  day  following  that 
of  the  refusal  or  dishonor  of  the  bill,  whether  the  post  sets  off  early  or  late,  and  that 
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the  letter  *  should  happen  to  miscarry.  If  the  holder  usee  *  107 
the  ordinary  mode  of  conveyance,  he  is  not  required  to  see 
that  the  notice  is  brought  home  to  the  party,  (a)  Nor  is  it  neces- 
sary to  send  by  the  public  mail.  The  notice  may  be  sent  by  a 
private  conveyance,  or  special  messenger ;  and  it  would  be  good 
notice,  though  it  should  happen  to  arrive  on  the  same  day,  a  little 
behind  the  mail,  {b)  Where  the  parties  live  in  the  same  town,  and 
within  the  district  of  the  letter-carrier,  it  is  sufficient  to  give  no- 
tice by  letter  through  the  post-office.^  If  there  be  no  penny-post 
that  goes  to  the  quarter  where  the  drawer  lives,  the  notice  must 

C&e  aiHn  da^,  withoat  regard  to  the  departure  of  the  mail,  is  an  unwarrantable  ex- 
teDsion  of  the  mle.  If  the  party  resides  in  the  same  place^  the  notice  must  be  given 
at  the  proper  honr  of  that  day,  and  if  in  another  place,  then  by  the  post  of  that  day.  He 
says  that  the  opinion  of  Ch.  J.  Best,  in  4  Bing.  715,  is  the  only  one  diat  sustains  the 
nile  I  have  suggested  in  this  note,  and  that  the  observations  of  Mr.  Justice  Story  were 
too  latitndinaiy  in  allowing  the  entire  whole  day  next  after  the  dishonor.  It  is  to  be  re- 
gretted that  the  time  of  giving  the  notice  is  not  more  uniformly,  certainly,  and  defini- 
tivdy  defined.  I  apprehend  that  the  weight  of  authority  is  in  favor  of  the  view  of  the 
mle  as  taken  by  Mr.  Justice  Shepley.^ 

(a)  Dickms  v.  Beal,  10  Peters  U.  S.  572.  Mt  Vernon  Bank  v,  Holdcn,  2  B.  I.  467 ; 
Benshaw  r.  Triplett»  23  Mis.  213 ;  Windham  Bank  v.  Norton,  22  Conn.  213. 

(6)  Story  on  Promissory  Notes,  §§  338,  341.  Where  the  usual  communication  firom 
one  piaoe  to  another  is  by  post  or  mail  by  land,  that  mode  of  notice  cannot  safely  be 
omitted  by  tiae  holder,  unless  under  special  circumstances.  See  Chitty  on  Bills,  c.  10 ; 
Bayky  on  Bills,  c  7,  sec.  2;  Story  on  Bills,  §§  287,  295.;  Stoiy  on  Promissoxy  Notes, 
{  341 ;  Thompson  on  Bills,  ch.  6,  §  4,  art.  3,  which  is  cited  by  Mr.  Justice  Story,  and 
eontains  the  condensed  law  on  the  subject 

*  See,  in  support  of  it,  Lswson  v,  Parmers'  Bank,  1  Ohio  (N.  S.)  206 ;  Mitchell  v. 
Cross,  2  R.  I.  437 ;  Manchester  Bank  v.  Pellows,  8  Poster,  302 ;  Burgess  v:  Yreeland, 
4  Zabr.  71 ;  Stephenson  v.  Dickson,  24  Penn.  148.  When  a  banker  receives  by  mail 
a  check  to  be  forwarded  to  another  place  for  collection,  he  has  until  the  mail  of  the 
next  day  to  do  so.    Hare  r.  Henty,  10  C.  B.  (N.  S.)  65. 

1  The  mle  may  probably  be  now  considered  as  established,  that  when  the  parties 
tire  in  the  same  town  or  city,  the  notice  must  be  personal,  or  be  left  at  the  parties' 
residence  or  place  of  business ;  and  that  notice  through  the  mail,  unless  promptly  re- 
ceived, will  not  be  sufficient.  Bowling  v.  Harrison,  6  How.  U.  S.  248 ;  Hyslop  v.  Jones, 
3  McLean,  96 ;  Poster  v.  Sineath,  2  Rich.  388 ;  Manchester  Bank  v.  Pellows,  8  Poster, 
802 ;  Van  Yechten  v.  Pmyn,  3  Keman,  549 ;  Vauce  v.  Collins,  6  Cal.  435 ;  Davis  v. 
Bank  of  Tennessee,  4  Sneed  (Tenn.)  390 ;  Walters  v.  Brown,  15  Md.  285.  But  now. 
by  statute  in  New  York,  if  the  dty  or  town  to  which  notice  of  non-acceptance  or  non- 
pajment  should  be  sent  in  order  to  charge  the  drawer  or  indorser,  be  the  same  as  the 
place  of  legal  presentment,  it  is  sufficient  to  deposit  the  notice  to  such  drawer  or  in- 
dorser in  the  post-office  of  that  place.  Acts  of  New  York,  1857,  ch.  416,  §  3 ;  Randall 
r.  Smith,  34  Barb.  (N.  Y.)  452.  Notice  left  in  the  postK>ffice  of  Congress,  for  a  member, 
even  while  Congress  is  in  session,  is  not  sufficient  to  charge  him  as  indorser,  without 
proof  of  its  actual  reception.    Hill  v,  Norvell,  3  McLean,  583. 
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be  personal,  or  by  a  special  messenger  sent  to  his  dwellii^pboaae 
or  place  of  busuaess,  and  the  duty  of  the  holder  does  not  leqnife 
him  to  give  the  drawer,  notice  at  any  other  place,  (c)  ^  The  notioe, 
in  all  cases,  is  good,  if  left  at  the  dwelling4iouse  of  the  party,  in 
a  way  reasonably  calculated  to  bring  the  knowledge  of  it  home  to 
him ;  and  if  the  house  be  shut  up  by  a  temporary  absence,  stOI 
the  notice  may  be  1^  tbere.^  If  the  parties  live  in  different  towns 
or  states,  the  letter  must  be  forwarded  to  the  post-office  nearest  to 
the  domicile  of  the  party,  though  under  certain  drcumstances  a 
more  distant  post-office  may  do ;  but  the  cases  have  not  defined  the 
precise  distance  from  a  postoffice  at  which  the  party  must  reside, 
to  render  the  service  of  notice  through  the  po6tK>ffice  good,  (d) 

(c)  Ireland  v.  Kip,  10  Johns.  490;  Ban«om  v.  Mack,  2  Hill  (N.  T.)  587;  Peirce  v. 
Fendar,  5  Metcalf,  856^  Shaw  C  J. ;  Sheldon  v.  Benham,  4  Hill  (N.  T.)  129, 133. 
The  last  case  states  that  the  post-office  is  not  a  place  of  deposit  for  notices,  where  the 
parties  live  in  the  same  village,  and  the  notice  does  not  go  by  mail  to  cmother  office. 
But  the  penny-post  establishment  mnst  qualify  this  role  as  in  the  text.  In  Alabami^ 
the  mle  is,  that  if  the  holder  of  the  paper  and  the  party  sought  to  be  chaiged  reside 
in  the  same  place^  Che  notice  must  be  giyen  personally.  Poster  v.  McDonald,  3  Ala. 
(N.  S.)  84^  The  English  mk  is,  that  if  there  be  a  peni^-post  estaUishment  in  tlM 
city,  notice  throc^h  the  post-office  in  the  same  city  or  town  is  sufficient.  Chitty  on 
Bills,  504.    And  this  is  the  oouTenient  and  the  reasonable  rule^ 

{d)  Grose  J.,  and  Lawrence  J.,  in  Darbishire  v.  Parker,  6  East,  10 ;  Scott  v.  Lifford, 
9  Ibid.  347 ;  Smith  v,  MoUett,  2  Oampb.  MS;  Hilton  v.  Pairclough,  Ibid.  633;  Wit 
liams  V.  Smidi,  2  B.  &  Aid.  496;  Bancroft  v.  Hall,  1  Holt  N.  P.476;  Bray  v.Badwen» 
5  Maule  &  Selw.  68 ;  Jackson  v,  Richards,  2  Caines,  343 ;  Stewart  v.  Eden,  Ibid.  121 ; 
Corp  V.  M'Comb,  1  Johns.  Cas.  328;  Ireland  v.  Kip,  10  Johns.  490,  and  11  Ibid.  231; 
Lenox  v,  Roberts,  2  Wheaton,  373 ;  Bussard  v.  Levering,  6  Ibid.  102 ;  Lindenbeiger 
V.  Beall,  Ibid.  104 ;  Shed  v.  Brett,  1  Pick.  401 ;  Mead  v.  Engs,  5  Cowen,  308 ;  WUttier 
V.  Graffiun,  3  Greenl.  82 ;  Bank  of  Columbia  v.  Lawrence,  1  Peters  U.  S.  578 ;  WiDianft 
V.  United  States  Bank,  2  Peters  U.  S.  96 ;  United  States  Bank  v.  Cameal,  Ibid.  543; 
Gallagher  v.  Roberts,  2  Wash.  C.  C.  191;  Darts  v.  Williams,  Peck  (Tenn.)  191 "; 
Remer  v.  Downer,  23  Wendell,  620;  Story  on  Bills,  §|  285-291.  When  it  is  said 
that  notice  must  be  sent  by  the  mail  to  the  post-office  nectrat  to  the  party  to  be  ehaiged, 
as  was  declared  in  Ireland  v.  Kip,  11  Johns.  231,  and  in  other  cases,  it  is  only 


*  In  the  appHcction  of  the  rule  which  under  certain  drcumstances  penaits  the 
notice  to  be  sent  by  mail,  and  under  others  requires  it  to  be  personal,  the  question  has 
arisen,  who  is  the  holder,  fm  the  purpose  of  giving  notice, — the  cmntr  of  the  note,  or  the 
bank  or  notary,  who,  as  agents  of  the  owner,  may  have  possession  of  iti  It  has  been 
held  by  the  highest  authority,  that  it  is  the  latter.  Bowling  v.  Harrison,  6  How.  (U.  S.) 
248.  So,  also,  in  Manchester  Bank  v.  Fellows,  8  Foster,  302;  Borbaak  v,  Beadi,  iS 
Barb.  (N.  Y.)  826 ;  Greene  o.  Fariey,  20  Ala.  322. 

*  So,  in  general,  a  personal  notice  is  good  if  given  anywhere.  Hydop  r.  Jones,  8 
McLean,  96.  There  may  be  an  exception  in  cases  where  the  reoepti<m  of  a  notiod  is 
an  official  act    Seneca  Bank  v.  Keass,  5  Donio,  329. 
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The  law  does  not  presume  that  the  holder  of  the  paper  is  ao* 
quaiiited  with  the  residence  of  the  indorsers ;  and  if  the  holder  or 


ftaled  «8  a  genaral  nUe,  and  doeg  not  etxdnde  modificatiai»  of  U.^  Spencer  C.  J.,  in 
Rdd  v.  Pa.  16  Johns,  218.  It  \s  not  the  tiniyenal  role ;  and  if  the  party  be  in  the  habit 
of  receiTing  letters  through  a  post-office  more  distant  firom.  his  residence,  and  that  be 
known  to  the  holder,  notice  sent  there  is  good.*  Thompson  J.,  in  Bank  of  Columbia 
V.  lAwrenoe,  1  Pelers  U.  8.  578 ;  Story  on  Bills,  {  207,  p.  382 ;   Sutherland  J.,  in 

4  Wendell,  331 ;  Beid  v.  Pajne,  9up, ;  Cnjlior  v.  NeUis,  4  Wendell,  398 ;  Weakly  v. 
Ben,  9  Watts,  273 ;  Bank  of  U.  6.  o.  Oameal,  2  Peters  IT.  S.  543 ;  Ransom  v.  Mack, 

5  Hill  (N.  T.)  587 ;  P.  &  M.  Bank  v.  Baffle  &  Massey,  4  Humph.  (Tenn.)  86.  If  the 
party  be  aocostomed  to  receiye  his  letters  and  papen  at  two  several  post-offices,  even  if 
they  be  in  different  towns,  and  not  equidistant  from  the  residence  of  the  party,  notice 
directed  to  either  office  is  good.  Story  on  Bills,  sup, ;  Sutherland  J.,  supra  ;  Bank  of 
Geneva  v.  Howlett,  4  Wendell,  328 ;  Story  J.,  in  the  case  of  the  Bank  of  the  United 
States  r.  Cameal,  sup,^  It  would  not  comport  with  practical  convenience,  as  Judge 
Thompson  observed,  to  fix  any  precise  distance  from  the  post-office,  within  which  the 
party  must  reside,  to  make  the  notice  good.  Judge  Story  observed  in  one  of  the 
above  cases,  (2  Peters  TJ.  S.  543,)  that  the  difierence  of  a  mile  between  the  two  post- 
offices  and  the  residence  of  the  party  was  too  trifling  to  afibrd  any  just  ground  of 
prderenca.  In  the  case  from  4  Wendell,  328,  a  difference  of  two  miles  was  adjudged 
to  make  no  difference;  and  in  the  case  in  Watts,  a  difierence  of  eight  miles,  in  that 
case,  made  no  alteration;  and  notice  directed  to  the  most  distant  post^ffice  was  held 
good.  The  general  rule  is  under  the  control  of  circumstances,  and  the  policy  and 
reason  of  the  rule  are,  to  bring  home  the  notice  to  the  party  with  reasonable  diligence, 
and  such  is  the  language  and  authority  of  the  cases.  A  literal  adherence  to  the 
admeasurement  of  distances  in  sustaining  the  general  rule  would  produce  the  utmost 
uncertainty  and  injustice ;  and  I  cannot  but  think,  with  great  respect,  that  the  Su- 
preme Court  of  Louisiana,  in  Mechanics'  and  Traders'  Bank  of  N.  0.  v.  Compton,  and 
in  Nidiolson  v.  Marders,  3  Rob.  (Lotus.)  4,  242,  laid  down  the  general  rule  with  far 
too  much  severity,  and  contrary  to  all  the  authorities,  when  they  required  notice  to  be 
tent  to  the  nearest  postoffice,  though  the  party  received  his  letters  and  papers  at  each 
of  two  offices,  and  had  a  letter-box  in  the  most  distant  office ;  and  when  witnesses 
differed  in  one  of  the  cases  as  to  the  fact  which  office  was  nearest  See  Story  on 
Promissoiy  Notes,  §  343  and  n.,  for  a  collecti6n  of  the  general  rales  on  the  subject. 
In  the  ease  of  New  Orleans  and  C.  R.  R.  Comp.  v.  Robert,  9  Bob.  (Louis.)  130,  the 
true  role  was  restored  and  declared ;  and  in  Jones  v.  Lewis^  8  Watts  &  Serg.  14,  notice 

^  Hence,  notice  may  he  sent  to  Hhe  postK)filoe  of  the  maker^is  residence,  though  he 
leeeive  Us  mail  at  a  nearer  office  in  another  town.  Seneca  Bank  v.  Ncass,  5  Denio, 
390;  Hortoii  v.  Westoott,  8  Onsh.  425 ;  Manchester  Bank  v.  White^  10  Foster,  456. 

*  Walker  v.  The  Bank  of  Augusta,  3  Kelly,  48$;  Sherman  v.  Clark,  3  McLean,  21 ; 
MoQigonicfy  Co.  Bank  «.  Manh,  8  Selden,  481.  If  the  indovser  has  changed  his  place 
of  readence  without  the  knowledge  of  the  party  giving  notice,  nodco  at  the  former 
nsideaoe  will  be  sufficient.  Union  Bank  of  Tenn.  v.  Qovan,  10  Smedes  &  Marsh.  333 ; 
HoBt  9.  Nugent^  Id.  541 ;  Hont  «.  FUh«  4  Barb.  (K.  T.)  324,  If  indorser  has  affixed 
name  of  place  opposite  his  name,  notice  may  be  seat  there,  though  it  be  neither  hit 
KsidflBoe  nor  plaoe  of  bnainets.  Morris  v.  Husscm,  4  Saiidf»  (N.  Y.)  93 ;  Burmealer  v. 
Bairoa,  9  Eng.  L.  &  £q.  402. 

*  See  Bell  v.  Hagerstown  Bank,  7  GiU,  216 ;  Cabot  Bank  v.  RusatU,  4  Gray,  l^ 
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notary,  after  diligent  inquiry  as  to  the  residence  of  the  indoiser, 
cannot  ascertain  it,  or  mistakes  it,  and  gives  the  notice  a  wrcmg 

direction,  the  remedy  against  the  indorser  is  not  lost,  (e)  ^ 
♦108       ♦The  notice  must  specify  that  the  bill  is  dishonored; 

and  the  design  of  it  is,  that  the  drawer  may  be  enabled  to 
secure  his  claim  against  the  acceptor,  and  the  indorser  against  the 
maker,  and  the  notice  may  come  from  any  person  who  is  a  party 
to  the  bill ;  and  it  wiU  enure  to  the  benefit  of  every  other  party, 
and  operate  as  a  notice  from  each  indorser.  (a)  So,  any  agent, 
having  possession  of  the  bill,  may  give  the  notice,  and  it  need  not 

in  the  poet-office  where  the  party  receives  his  letters  and  papers  is  good,  unless  tiie 
party  lives  in  the  post-town.  The  N.  T.  Revised  Statntes,  vol.  i.  769,  770,  sees.  12-17, 
make  provision  for  presentments  and  notices  on  negotiable  paper,  in  special  cases,  as 
when  part  of  the  city  of  New  York  is  the  seat  of  an  infections  disease,  and  the  rea- 
dence  of  parties  becomes  disturbed.  By  Act  of  N.  Y.,  April  23,  1835,  c.  141,  notice 
of  non-acceptance  of  a  bill,  or  of  non-payment  of  a  bill,  note,  or  other  ncgotiabk 
instrument,  may  be  directed  to  the  city  or  town  where  the  person  resided  at  the  time 
of  drawing,  making,  or  indorsing  the  same,  imless  the  person,  at  the  time  of  his  signsr 
ture,  specify  the  post-office  to  which  notice  is  to  be  addressed. 

(e)  Chapman  v.  Lipscombe,  1  Johns.  294 ;  Barr  v.  Marsh,  9  Yeiger,  253.  Dfligent 
inquiry  is  requisite  as  to  the  residence  of  the  party  to  be  chaiged,  even  though  the  sots 
be  dated  at  a  particular  place ;  ^  and  if  the  holder  of  the  bill  knows  the  residence  of  the 
drawer,  a  mistake  of  the  notary  or  clerk  who  gives  the  notice  of  the  dishonor  of  the 
drawer's  place  of  residence  through  ignorance  of  it  will  not  excuse  the  holder,  who 
ought  to  have  informed  his  agent  of  the  place  of  residence.  Fitler  v.  Morris,  6  Whar- 
ton, 406.  Where  the  indorser's  domicile  was  at  Boston,  and  he  had  an  agent  there 
who  had  charge  of  his  business  in  his  absence,  and  the  note  was  made  and  payable  at 
New  York,  notice  of  default  to  the  indorser  by  mail,  at  Washing^n,  where  he  was  re- 
siding as  a  member  of  Congpress,  then  in  session,  was  held  sufficient  Chouteau  v.  Web- 
ster, 6  Metcalf,  1. 

(a)  Jameson  v.  Swinton,  2  Campb.  373 ;  Solarte  v.  Palmer,  7  Bing.  530 ;  Chanoine 
V.  Fowler,  3  Wendell,  173;  Baylcy  on  Bills,  pp.  254-256  ;  Story  on  Promissory  Notes, 
§  302 ;  Chapman  v.  Eeane,  4  Nev.  &  Mann.  607 ;  3  Adol.  &  EU.  193,  8.  C. ;  and  it 
overrules  l^indall  v.  Brown,  in  I  Term  Bep.,  on  the  point  as  to  the  person  giving  ^ 
notice.  Marr  v.  Johnson,  9  Yerger,  6.  Mr.  Justice  Cowen,  in  Halliday  v.  McDougall, 
20  Wendell,  85,  considers  it  to  be  £^  duty  of  the  notary  to  give  the  notice.  It  is  do 
part  of  the  duty  of  a  notary  to  give  notice  of  a  protest.  Bank  of  Bochester  v.  Gray,  S 
Hill  (N.  Y.)  227.  See  Story  on  Bills,  §§  303,  304.  Though  it  is  usual  for  a  notaiy 
public  to  demand  payment  of  a  promissory  note,  and  to  give  notice  of  the  default,  this 
is  a  matter  of  convenience,  and  not  an  official  duty  required  by  law.  Burko  v.  Ms* 
Kay,  2  How.  IT.  S.  66 ;  Story  on  Promissory  Notes,  §  302. 

f  So  held  in  Carroll  v.  Upton,  3  Comst.  272.  See  Pierce  v,  Stmthers,  27  Peon. 
249;  Bunyon  v.  Montfort,  1  Bnsbee,  371. 

'  So  a  mistake  by  which  the  indorser  cannot  be  misled,  as  in  the  date  of  the  notice, 
will  not  discharge  him.  Tobey  v.  Lennig,  14  Penn.  483.  See  Denistoun  v.  Steward 
17  How.  U.  8.  606. 
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state  at  whose  request  it  was  given,  nor  who  was  the  owner  of  the 
bill,  (ft)  There  is  no  precise  form  of  the  notice.^  It  is  sufficient 
that  it  state  the  fact  of  non-payment  and  dishonor  of  the  bill,  and 
it  is  not  necessary  for  the  holder  to  state  expressly,  when  it  may 
be  justly  implied,  that  the  holder  looks  to  the  indorser.  (c)    It  is 


(6)  The  dedsioD  in  ClwpiDAa  v.  Keano,  meDtioned  in  tiie  preceding  note,  estab- 
lisbee  tho  doctrine,  that  the  party  entitled  as  holder  to  sne  niay  ayail  himself  of 
notice  given  in  dne  time  bj  any  other  party  to  tho  bill,  against  any  other  person  on  the 
bin,  who  woidd  be  liable  to  the  holder  if  he  had  given  the  notice.  The  notice  enures 
to  the  benefit  of  all  the  other  parties  to  the  bill,  whether  antecedent  or  subsequent  to 
thfi  party  giving  tho  notice.  Story  on  Bills,  §  304,  note.  But  notice  given  by  a  third 
pemn,  or  by  a  mere  stranger,  not  a  party  to  the  bill,  and  not  authorized,  amounts  to 
a  mere  nullity.  Chanoine  v.  Fowler,  3  Wendell,  173 ;  Stoiy  on  Promissoiy  Notes, 
S  301 ;  Hartley  v.  Case,  4  Bam.  ft  Cress.  339. 

(e)  8hed  r.  Brett,  1  Pick.  401 ;  Mills  r.  United  States  Bank,  11  Wheaton,  431 ; 
United  States  Bank  v,  Cameal,  2  Peters  U.  S.  543 ;  Cooke  v.  French,  10  Adol.  ft  £11. 
131,  n.;  Gilbert  v.  Dennis,  3  Mctcalf,  495;  Solarte  i;.  Palmer,  7  Bing.  530,  533; 
Strange  v.  Price,  10  Adol.  ft  Ellis,  125;  Furze  v.  Sharwood,  2  Adol.  ft  Ell.  (N.  S.) 
3SS ;  King  v.  Bickley,  lb.  419.  In  the  case  of  Furze  t*.  Sharwood,  Lord  C.  J.  Den- 
man  went  fully  and  clearly  through  all  the  cases,  and  exposed  their  unsteady  and 
eonflicting  interpretations  of  the  rule  of  notice  relative  to  the  statement  of  dishonor, 
and  that  the  holder  looked  to  the  party  for  payment.  It  appears  to  me,  that  the  law 
in  the  text  is  according  to  the  latest  rule  adopted  in  the  English  and  American  cases, 

>  Notice  of  the  non-payment  of  a  note  to  chaige  an  indorser  must  show  that  the  pro- 
seaunent  was  made  at  the  proper  time.  Wynn  v.  Alden,  4  Denio,  163.  But  it  need 
not  state  who  is  the  owner,  or  at  whose  request  protest  was  made.  Bradley  v,  Davis, 
26  Maine,  45. 

It  must  state  in  express  terms,  or  by  necesaary  implication,  that  the  note  has  been 
dishonored.  Bailey  v.  Porter,  14  Moes.  ft  W.  44 ;  Dole  v.  Gold,  5  Barb.  (N.  Y.)  490; 
Flatt  p.  Drake,  1  Doug.  (Mich.)  296 ;  Spies  v.  Newberry,  2  Id.  425 ;  Beals  v.  Peck,  12 
Barb.  (N.  Y.)  245 ;  Mellersh  v.  Rippen,  11  Eng.  L.  ft  £q.  B.  599 ;  Youngs  v.  Lee,  18 
Barb.  (N.  Y.)  187 ;  Townsend  v.  Lorain  Bank,  2  Ohio  (N.  S.)  345.  And  the  identity 
of  the  note  must  be  established  with  a  like  certainty.  Cayuga  Bank  v.  Warden,  1 
Corast.  413 ;  Cook  v.  Litchfield,  5  Seldcn,  279 ;  Gill  v.  Palmer,  29  Conn.  54.  A  reason- 
able certainty  of  description  is  sufficient.  So  held,  where  a  note  signed  by  A,  Treasurer, 
and  B,  President,  was  designated  as  made  by  A,  Treasurer ;  and  where  five  notes  were 
made  at  the  same  time  in  all  respects  identical,  except  in  their  numbers,  which  were 
consecutive,  it  was  held  not  necessary  in  the  notice  to  specify  the  number.  Hodges  v. 
Shnler,  22  N.  Y.  114.  See,  in  addition  as  to  what  will  constitute  sufficient  notice,  Hou- 
satonic  Bank  v,  Lafflin,  5  Cush.  546;  Nailor  v,  Bowie,  3  Md.  251 ;  Brewster  v.  Arnold, 
1  Wise.  264 ;  Everard  v.  Watson,  18  Eng.  L.  ft  Eq.  194 ;  Stoughton  o.  Swan,  4  Cal. 
213;  Tevis  v.  Wood,  5  Cal.  393;  Henry  v.  State  Bank  of  Ind.  3  Ind.  216;  New- 
benry  v,  Trowbridge,  4  Mich.  391 ;  Armstrong  v.  Thurston,  11  Md.  148 ;  Thompson  v, 
Wdliams,  14  Cal.  160 ;  Burkam  v.  Trowbridge,  9  Mich.  209 ;  Paul  r.  Joel,  4  Hurls  ft 
Norm.  355 ;  Mackay  v.  Judkins,  1  Foster  ft  Fin.  208. 

A  notice  stating  a  demand  and  refusal  on  the  second  day  of  grace  will  not  bind  the 
indorser.    Etting  v.  Schuylkill  Bank,  2  Barr,  355. 
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sufficient  for  an  agent  to  giiw  notice  to  his  princ^ial  of  the  dis* 
honor  of  a  bill,  and  he  is  not  bound  to  gire  notice  to  aU  the  prior 
parties ;  and  it  then  becomes  necessary  fox  the  principal  to  ^re 
the  requnite  notice,  with  due  diligence,  to  the  parties  to  be 
fixed,  (d)  The  partj  receiving  notice  is  bound  to  give  notice  like* 
wise  to  those  who  stand  behind  him,  M^d  to  whom  he  means  to  re- 

sort  for  indemnity ;  and  if  a  second  indoraar,  on  receiviag 
*  109   notice  of  the  dishonor  of  the  bill,  should  *  neglect  to  gi^e 

the  like  notice,  with  due  diligence  to  the  first  indorser,  <he 
latter  would  not  be  liable  to  him.  (a)  It  is  not  necessary ,  in  the 
caele  of  notice  of  the  non-acceptance  or  non-payment  of  a  bill,  that 
a  copy  of  the  hill  and  protest  should  accompany  the  notice.  It  is 
sufficient  to  give  notice  of  the  fact  (b)  If  several  parts,  as  is 
usual,  of  a  bill  of  exchange,  be  drawn,  they  all  contain  a  condi- 
tion to  be  paid,  provided  the  others  remain  unpaid,  and  they  col- 
lectively amount  to  one  bill,  and  a  payment  to  the  holder  of  either 

and  this  seems  to  be  the  oondoaioa  of  ICr.  Jnstiee  Stofy.  8toiy  on  Prominoiy  Notes, 
§  863.  The  thfee  &ets  reqnisite  to  due  notice  of  tiift  dishonor  of  %  bill  are,  —  1.  Thit 
the  bill  wne  presented  wIma  dne ;  S.  That  it  was  dishonored ;  S.  That  the  party  t» 
whom  the  notice  is  addressed  is  to  be  held  liable  for  the  payment  of  it ;  and  if  all  these 
facta  appear  in  the  notice,  either  expressly  or  by  necessary  or  reasonable  implication  or 
intendment,  it  is  good  notice.  Hedger  v.  Steyenson,  2  Mees.  &  W.  799 ;  Lewis  v. 
Gompertz,  6  Id.  399.. 

{<!)  Haynes  v.  Birks»  3  Bos.  &  Fall.  599 ;  Bank  otU.  9.  t^  Cfoddaxd,  5  Mason,  906; 
Fhipps  V.  Milbnry  Bank,  8  Metcalf,  79 ;  Tnnno  v.  Lagne,  S  Johns.  Cas.  I ;  Cblt  r. 
Noble,  5  Mass.  167 ;  Firth  v.  Thrash,  8  Bam.  &  Cress.  387.  An  agent  of  the  holder  is 
allowed  one  day  to  give  notice  to  his  principal  of  a  defholt,  and  the  principal  one  day 
thereafter  to  give  notice  to  the  drawer  or  prior  indorser.'    Ibid. 

{a)  Morgan  v.  W oodworth,  3  Johns.  Cas.  89 ;  Pothler,  Traittf  dn  Con.  de  Change, 
No.  153.  Bat  if  the  first  indorser  has,  in  point  of  fiict,  had  dne  notice  from  any  snb- 
seqncnt  holder,  it  is  sofficient.  Safibrd  v.  Tates,  18  Johns.  327 ;  Stanton  v.  Blossom, 
14  Mass.  116 ;  Bayley  on  Bills,  4th  edit.  163.  Each  saccessive  indorser,  who  re- 
ceives notice  of  the  dishonor,  is  entitled  to  the  whole  day  on  which  he  receives  notice, 
and  need  not  give  notice  to  the  antecedent  indorscrs  nntil  the  next  day  after  receiving 
notice,  even  if  they  live  in  the  same  city  or  town ;  and  if  they  live  in  difi^rcnt  places, 
it  will  be  sufRcient  if  he  sends  notice  by  the  post  of  the  next  day  after  the  notice. 
Story  on  Promissory  Notes,  §§  831  -335. 

(6)  Cromwell  v.  Hynson,  2  Esp.  N.  P.  511 ;  Chaters  v,  BeD,  4  Ibid.  48 ;  Robins  v. 
Gibson,  1  Manle  &  Sdw.  289 ;  Lenox  v.  Leverett,  10  Mass.  1 ;  Wallace  v.  Agry»  4 
Mason,  336 ;  Goodman  u.  Harvey,  6  Nev.  ft  Mann.  372 ;  8.  C  4  Adol.  ft  £11.  870. 
The  notarial  protest  of  a  foreign  bill  most  set  ibrth,  specfflcaliy,  the  fiict  that  the  bilT 
was  exhibited  to  the  acceptor  when  payment  was  demanded.  Musson  v.  Lake,  4  How. 
IT.  8.  262. 

*  Lawson  v.  Farmers'  Bank,  1  Ohio  (N.  8.)  206 ;  See  amtra^  United  States  v.  Barker, 
2  Paine  C.  G.  340. 
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is  goody  and  a  payioettt  of  one  of  a  set  i&  payment  of  the  whoku 
The  drawer  or  indorser,  to  be  chaiged  on  non-acceptance  or  nonr 
pajmont,  is  entitled,  in  the  case  of  a  foreign  bill,  to  call  for  the 
protest,  and  the  identical  bill,  or  number  of  the  set  protested,  be* 
Core  he  is  bound  to  pay ;  and  it  would  be  sufficient  to  produce  it  at 
the  trial,  or  account  for  its  absence,  {e)  His  rights  attach  to  the 
bill  that  has  been  dishonored,  and  he  is  entitled  to  call  for  it.  He 
may  want  it  for  his  own  indemnity,  and  without  it  he  might  be 
exposed  to  claims  from  some  bona  fide  holder  or  person,  who  had 
paid  it  supra  protest^  for  his  honor*  He  is  not  bound  to  produce 
the  other  parts  of  tiie  set,  or  to  aoeount  for  their  non-produo- 
tion.  (d) 

There  are  many  cases  in  which  notice  is  not  requisite,  or  the 
want  of  it  waived^ 

If  the  party  be  absent,  or  has  absconded,'  or  his  place  of  resi-* 
dence  be  unknown,?  and  due  and  diligent  inquiry  be  made,  or  he 
have  no  residenoe,  or  giving  notice  be  physically  or  morally  im^ 
possible,  as  by  the  operation  of  the  vis  major ,  the  want  of  notice 
will  be  dispensed  with,  but  it  must  be  giyea  as  soon  as  the  imped- 

(c)  Powell  V,  Roach,  S  Esp.  N.  P.  76 ;  Beawes,  h.  t.  sec.  74 ;  Kenworthj  v.  Hopkixiff, 
1  JohnB.  Caa.  107 ;  Wells  v.  Whitehead,  15  WendeU,  527. 

{d)  Downea  V.  Ckureh,  13  Peters  U.  S.  S05.  See  Story  on  Bills,  §|  382-393,  where 
the  easee  and  the  rales  as  to  Botioe  aie  diligeiitiy  and  ftilly  notodi 

^  The  indorser  of  a  bill  may  waive  presentment  and  notice,  and  such  an  agreement 
Is  Talid  and  binding  without  any  consideration.  Coddington  v.  Dayis,  3  Denio,  16. 
AiBnned  on  appeal.  1  Comst.  186.  The  waiver  in  this  case  was  a  waiver  of  pmtegt 
merely,  but  it  was  held  that  this  per  se  was  a  waiver  of  demand  and  notice.  1  Comst. 
189,  190.  The  protest  is  the  best  evidence  of  demand  and  notice,  per  Gardiner  J. 
Woodman  o.  Thnrston,  8  Cnsh.  157  ;  Tatum  v,  Bonner,  27  Miss.  760.  And  in  Siger» 
son  V.  Mathews,  20  How.  U.  8.  496,  it  was  held,  that,  if  an  indorser,  before  matnritf, 
says  the  note  need  not  be  protested,  and  promises  to  pay  it,  this  dispenses  with  the  ne- 
cessity of  proving  a  demand  on  the  maker  and  notice  of  dishonor  to  himself.  In 
Louisiana^  it  has  been  held  that  snch  a  waiver  is  not  a  waiver  of  notice,  though  it  was 
o{  demand.  Wall  v.  Bry,  1  Louis.  312.  An  acknowledgment  of  liability,  or  a  promise 
to  pay  alter  the  note  becomes  due,  is  prima  fade  evidence  both  of  presentment  and 
notice.  20  Vermont,  666.  And  see  Sigerson  v,  Mathews,  20  How.  U.  S.  496.  But 
a  waiver  of  notice  by  an  indorser  is  not  a  waiver  of  demand.  Buchanan  v.  Marshall, 
22  Id.  561.  The  clearest  evidence  is  necessary  to  show  a  waiver  by  indorsers  of  notice 
and  protest    Oswego  Bank  v.  Knower,  Hill  ft  Denio  (N.  T.)  122. 

'  Where  the  party  called  at  the  counting-house  of  (be  drawer  to  give  notice,  and 
finding  the  door  locked  was  unable  to  obtain  admittance,  and  came  away  without 
leaving  notice,  held,  the  laets  were  proof  of  a  dispeosation  of  notice,  but  would  not  sup* 
port  an  allegation  of  due  notice.    AUen  v.  Edmundson,  2  Wels.  H.  &  GMrd.  719. 

*  See  Hunt  v,  Maybee,  8  Selden,  266 ;  Forter  9>  Judson,  I  Gray,  175* 
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iment  is  removed,  (e)  If  tlie  drawee  refuses  to  accept,  because  be 
has  no  effects  of  the  drawer  hi  hand,  and  the  drawer  had  no  ligbt 
to  draw,  and  no  right  to  expect  his  bill  would  be  paid,  protest  and 
notice  to  the  drawer  are  not  necessary.  (J)  ^    This  exception  to  the 

general  rule  proceeds  on  the  ground  of  fraud  in  the  drawer, 
*  110    or  that  notice  to  him  would  be  useless ;  *but  the  courts  tuire 

regretted  the  existence  of  the  exception,  and  they  confine  it 
strictly  to  the  case  of  want  of  effects,  and  where  the  drawee  is  not 
indebted  to  the  drawer,  and  to  other  cases  in  which  the  drawer  had 
no  right  to  expect  that  his  bill  would  be  honored,  and  in  &ct  when 
the  drawing  of  the  bill  amounted  to  fraud,  (a)  Notice  is  requisite, 
if  the  want  of  it  would  produce  detriment ;  as  if,  in  case  notice  had 
been  given,  and  the  bill  taken  up,  the  drawer  would  have  had  his 
remedy  over  against  some  third  person ;  or  if  it  was  drawn  wilh 
a  bona  fide  expectation  of  assets  in  the  hands  of  the  drawee,  as 
upon  the  face  of  consignments  not  come  to  hand,  or  upon  the 
ground  of  some  mercantile  agreement,  {b)    The  exception  applies 

(e)  Clutty  on  BiUs,  c.  S,  S60;  c  9,  389,  422;  c.  10,  486-488;  Tnnno  «.  Xagne, 
2  Johns.  Cas.  1 ;  Hopklrk  v.  Page,  2  Brock.  20 ;  Tunstall  v.  Walker,  2  Smedes  & 
Marsh.  638;  Story  on  Bills,  §§307-309;  Storj  on  Promissoiy  Notes,  §§  258-263; 
.  Pardessus,  Droit  Com.  torn.  ii.  arts.  426,  434.  Between  the  immediate  parties  who 
have  transferred  and  received  the  note,  if  receiving  the  note  so  near  the  time  of  its 
maturity  renders  it  inipracticahle  to  present  it  in  due  season,  it  forms  a  valid  excuse 
for  non-presentment  in  proper  time.  But  this  docs  not  apply  to  other  parties  who  are 
held  to  a  strict  compliance,  and  numerous  exceptions  are  collected  and  stated.  Story 
on  Promissory  Notes,  §  265. 

{/)  Bickcrdike  v.  Bollman,  1  Term  Hep.  405 ;  French  v.  Bank  of  Columbia,  4 
Cranch,  153,  164;  Dickins  t;.  Beal,  10  Peters  U.  S.  572 ;  Eemble  v.  Mills,  2  Scott  N. 
R.  121 ;  Williams  v,  Brashcar,  19  Louis.  370.  In  Alabama,  the  rule  is  declared  to  be, 
that  if  the  drawee  had  no  effects  of  the  drawer  in  hand,  from  the  time  the  bill  was 
drawn  up  to  the  time  of  its  maturity,  presentment  and  notice  need  not  be  proved,  not- 
withstanding  the  hill  may  he  dravon  in  good  faith,  and  if  duly  presented  toould  have  been  hon- 
ored, Foard  e.  Womack,  2  Ala.  (N.  S.)  368.  This  appears  to  be  contrary  to  the 
general  rule. 

(a)  The  English  judges  have  expressed  strong  dissatisfaction  with  the  doctrine  that 
exempts  the  holder  from  giving  notice  on  any  pretence  whatever.  This  was  the  case 
with  Lord  C.  J.  Eyiti,  1  Bos^  &  Pull.  654  ;  Lord  Alvanley,  3  Id.  241 ;  Lord  Ellen- 
borough,  in  7  East,  359 ;  Ch.  J.  Abbott,  in  3  B.  &  Aid.  623 ;  Ch.  J.  Tindal,  in  6  Bing. 
626,  and  they  resist  the  extension  of  the  principle. 

{b)  Rogers  v.  Stephens,  2  Term  Rep.  713 ;  Comey  v.  Da  Costa,  1  Esp.  N.  P.  302 ; 
Staples  V.  Okines,  Ibid.  332 ;  Clegg  v.  Cotton,  3  Bos.  &  Pull.  239 ;  Brown  v.  Mafley, 

^  Wollenweber  v.  Ketterlians,  17  Penn.  389;  Olivers.  Bank  of  Tenn.  11  Humph. 
74 ;  Allen  r.  King,  4  McLean,  128 ;  Durrum  v,  Hcndrick,  4  Texas,  495 ;  Miser  v. 
Trovinger,  7  Ohio  (N.  S.)  281 ;  Blankenshlp  v.  Rogers,  10  Ind.  333. 
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only  to  the  drawer,  and  not  to  the  indorser  of  a  bill  drawn  without 
funds,  for  he  is  presumed  to  know  nothing  of  the  arrangements 
between  the  drawer  and  drawee ;  (c)  and  it  is  now  settled  in  Eng- 
land, in  France,  and  in  this  coimtry,  that  neither  the  death  nor 
the  iuisolvency  of  the  drawer  or  drawee,  or  acceptor,  nor  the  fact 
that  the  drawee  had  absconded,  does  away  the  necessity  of  a  de- 
mand of  payment,  and  notice  to  the  drawer  or  indorser ;  ^  nor 
does  knowledge  in  the  indorser,  when  he  indorsed  the  paper,  of 
the  insolvency  of  the  maker  of  the  note,  or  drawee  of  the  bill,  do 
away  the  necessity  of  notice  in  order  to  charge  him.  (d)  It 
was  left  undecided  in  *  Rhode  v.  Proctor^  (a)  whether  in  ♦  111 
the  case  of  the  bankruptcy  of  the  party  entitled  to  notice, 
the  holder  was  bound  to  give  notice  to  the  assignees ;  though  the 
intimation  in  that  and  other  cases  is,  and  it  is  clearly  the  better 
opinion,  that  the  notice  to  the  assignees  would  be  proper,  if  as- 
signees had  been  chosen  when  notice  was  to  be  given,  {h)    If  a 

15  East»  S16 ;  Rocker  v.  Hiller,  16  Ibid.  48 ;  Coiy  v.  Soott»  8  B.  ft  Aid.  619 ;  French  v. 
Bank  of  Colnmbia,  4  Cnmch,  141 ;  Cathell  t;.  Goodwin,  1  Harr.  &  Gill,  468;  Eichol- 
beiger  v,  Finley,  7  Harr.  &  Johns.  881 ;  Fanners'  Bank  v.  Yanmeter,  4  Rand.  553 ; 
Norton  v.  Pickering,  8  Bam.  &  Cress.  610 ;  Lafitte  v.  Slatter,  6  Bing.  623 ;  Dickins  v. 
Seal,  10  Peters  U.  S.  572. 

(c)  Wilkes  V.  Jacks,  Peake's  N.  P.  Cas.  802 ;  Leach  9.  Hewitt,  4  Taunt  731 ;  Bam- 
dololldaj  V.  Darienz,  4  Wash.  C.  C  61 ;  Story  on  Bills,  §  314. 

(d)  Nicholson  v,  Goathit,  2  H.  Blacks.  609;  Esdaile  v.  Sowerby,  11  East,  114; 
Bowes  V.  Howe,  5  Taunt.  30;  Rhode  v.  Proctor,  4  Bam.  &  Cress.  517;  Jackson  v, 
Richards,  2  Caines,  343 ;  French  v.  Bank  of  Columbia,  4  Cranch,  141 ;  Sandford  r. 
Billaway,  10  Mass.  52 ;  Buck  v.  Cotton,  2  Conn.  126 ;  Juniata  Bank  v.  Hole,  16  Serg. 
k  Rawle,  157 ;  Groton  v.  Dallheim,  6  Green,  476 ;  Hill  v.  Martin,  12  Martin  (Louis.) 
177 ;  Jerrey  ».  Wilbur,  1  Bailey  (S.  C)  453 ;  Hightower  v.  Ivy,  2  Porter  (Ala.)  308 ; 
Benny  v.  Palmer,  5  Iredell,  N.  C.  R.  623.  Mr.  Bell,  in  his  Commentaries,  vol.  i.  413, 
mentions  a  number  of  Scotch  decisions  to  the  same  effect.  See,  also,  Pardessus,  tom. 
ii.  art.  424,  part  2,  tit.  4,  c  8,  sec.  2,  and  Story  on  Bills,  $§  279,  318,  326 ;  Code  de 
Com.  art.  163,  to  the  same  point 

(a)  4  Bam.  &  Cress.  517. 

(6)  See  Ex  parte  Moline,  19  Vesey,  216,  and  Thompson  on  Bills,  ch.  6,  §  4,  art.  8, 
as  cited  to  that  point  by  Mr.  Justice  Bayley,  in  Rhode  v.  Proctor.  See  also  Bell's 
Com.  vol.  i.  421.1 

1  Orear  v.  McDonald,  9  Gill,  350 ;  Brace  v.  Lyile,  13  Barb.  (N.  Y.)  163.  So  inflexi- 
ble is  this  rale,  that  it  was  declared  in  a  late  case,  that  demand  must  be  made,  though 
it  wcu  certain  payment  would  be  refused.  Gray  v.  Bell,  2  Rich.  67.  And  a  demand 
mast  be  made,  even  if  the  no^  be  lost  or  destroyed.  Streater  v.  Bank  of  Cape  Fear,  2 
Jones  £q.  (N.  C.)  31. 

1  It  is  declared  without  qualification  by  Mr.  Justice  Story,  that  bankraptcy  will  not 
excuse  demand.  Story  on  Bills,  §§  230,  32G.  And  it  was  so  laid  down  in  the  most 
nnqoalified  terms  in  Benedict  v.  Cafie,  5  Duer  (N.  T.)  226. 
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bank-clieck  be  taken  iu  the  ordLaary  course  of  business,  it  is  not 
an  absolute  payment,  but  only  the  ni/eaus  to  procure  the  moiief ; 
and  the  holder  is  bound  to  present  it  for  payment  with  ordinary 
diligence,  and  the  next  day  will  be  in  season.  But  if  the  bank  be 
totally  prohibited,  by  process  of  law,  from  the  exorcise  of  its  fono- 
tions,  before  the  check  can,  with  due  diligence,  be  presented,  no 
demand  need  be  nsAde  or  notice  given ;  and  the  holder  may  waiTe 
the  check  altogether,  and  resort  to  his  original  demand,  (c)  So, 
if  the  maker  of  the  check  has  no  funds  in  the  bank  at  Hie  date  of 
the  check,  it  need  not  be  j^eaented  for  payment  previous  to  a  suit 
upon  it.  {d)  ^ 

Giving  time  by  the  holder  to  the  accepter  of  a  bill  or  noaker  of 
a  note,  wiU  discharge  the  other  parties;  but  the  agreement  for 
delay  must  be  one  having  a  sufficient  oonsideration,  and  binding 
in  law  upon  the  parties ;  mere  indulgence  will  work  no  preju- 
dice, {e}    J£  the  holder  gives  time  to  the  indorser,  knowing  that 

the  note  was  made  for  his  accommodation,  he  does  not 
*  112   thereby  discharge  *  the  drawer,  (a)    Simply  forbearing  to 

sue  the  acceptor,  or  taking  collateral  security  from  him,  is 
no  discharge  ;  but  giving  him  new  credit  and  time,  or  accepting  a 
composition  in  discharge  of  the  acceptor,  will  produce  that  result. 

(c)  Cromwell  &  Wing  v.  Lovett^  1  Hall  (K.  Y.)  56.  A  promissorr  note,  talcen  for 
a  prior  debt,  may  operate  as  a  payment  of  H,  but  it  is  a  conditional  payment  only^  if  act 
intended  fbr  an  absolute  payment,  and  the  intention  one  way  or  the  other  is  matter  of 
presumption  and  proof.  Story  on  Promissory  Notes,  }  438 ;  and  see  the  namerom 
cases  there  collected. 

(d)  Franklin  &  Smith  v,  Vanderpool,  I  Hall,  78. 

(e)  Mlicmore  v.  Powell,  12  Wheaton,  554;  Planters'  Bank  9.  Sellman,  S  GiB  & 
Johns.  290;  Banko.  Myers,  1  Bailey  (S.  C.)  412;  Oreely  v.  Dow,  2  Metcalf,  178; 
Clarke  v.  Henry,  S  Tounge  &  Coll.  187 ;  Story  on  Bills,  |  426;  Frazier  v.  Dick,  5 
Bob.  (Louia.)  249.  Oiving  mdulgence  to  the  acceptor,  after  judgment  against  the 
drawer,  does  not  dischaige  him.  Pole  v.  Ford,  2  Chitty,  126 ;  Huie  v.  Bailey,  15 
Louis.  213. 

(a)  Walker  v.  Bank  of  Montgomery  County,  IS  Sei^.  &  Bawle,  382;  S.  C.  9  Ibid. 
229. 

*  So,  when  a  note  held  by  a  bank  is  payable  at  the  bank,  if  the  maker  have  no  funds 
there  at  its  maturity,  no  formal  demand  upon  him  is  necessary.  Bowning  v.  Andrews, 
3  McLean,  576 ;  Gillett  v.  ATeriU,  5  Denio,  85.  But  the  same  rule  does  not  apply  to 
the  indorser,  and  he  will  be  dischaiged  unless  he  have  notice.  Carter  v.  Flower,  16 
Mees.  &  W.  743. 

Where  a  note  is  made  payable  at  a  bank,  it  must  appear  fh>m  the  notice  of  present* 
ment,  not  only  that  demand  was  made  of  the  proper  officer,  but  of  him  at  tke  bank. 
Seneca  Bank  v.  Neaas,  5  Denio,  329. 


LECT.  XLR'.]         OP  7KBS0NAL  PBOPEBTT.  157 

The  principle  is,  that  the  drawer  and  indorser  are  in  the  light  of 
sureties  for  the  acceptor ;  ^  and  Ae  holder  must  do  no&ing  to  im- 
pair the  right  which  they  have  to  resort  by  suit  to  the  acceptor  for 
indemnity,  or  which  would  amount  to  a  breach  of  faith  in  him 
towards  the  acceptor,  (b)    If  the  liability  of  the  surety  be  varied, 
it  discharges  him ;  or  if  lie  <3an  sue  the  accq>lor,  in  consequence 
of  the  resort  orer  to  him  by  the  holder,  notwithstanding  the  time* 
given  to  or  the  composition  made  with  the  acceptor,  by  the  hdider, 
the  latter  is  enabled  indirectly  to  violate  his  contract  with  the  ac- 
ceptor. (<;)    But  receiving  part  of  the  debt  from  the  acceptor  of  a 
bill  or  maker  of  note,  works  no  prejudice  to  the  holder's  right 
against  the  drawer  or  indorsers,  for  it  is  in  aid  of  all  parties  who 
are  eventually  liable.  (<l)    All  tSiat  the  rule  requires  is,  that  the 
holder  shall  not  so  deal  with  the  accepter  of  the  bill  or  maker  of 
tiie  note,  by  giving  time,  or  compounding,  or  giving  credit,  as  to 
prejudice  Ae  right  of  the  other  parties  to  l^e  bill,  wiAout  their 
assent,  in  (lie  exercise  of  their  right  of  recourse  against  the  maker 
or  acceptor.    The  bolder  may  give  time  to  an  immediate  indorser, 
and  proceed  against  the  parties  behind  him.    A  prior  party  to  a 

(i)  PhQpot  r.  Briant,  4  Bing.  717 ;  Flimten'  Bank  o.  Sellmati,  2  QiU  ft  Jolms.  2dO ; 
NoltB  V.  £58  Crediton,  19  Martm  (Lonis.)  9.  Same  law  in  respect  to  the  indorser  of 
a  note.  Conch  v.  Waring;,  9  Conn.  261.  Muse  deUy  hy  the  payee  of  a  note  dna,  in 
enforcing  payment  against  tha  principal  does  not  dischaige  the  surety,  Fneman's 
Bank  v.  Rollins,  18  Maine,  202.' 

(c)  Ex  parU  Smith,  8  Bn>.  C.  C  1 ;  Walwyn  r.  St  Qnintin,  1  Bos.  4b  Poll. 
652 ;  English  v.  Darley,  2  Ibid.  61 ;  Clark  v.  Devlin,  3  Ibid.  863 ;  Ex  parte  Wilson, 
11  Yes.  Bep.  410;  Gould  v.  Bobson,  8  East,  •576 ;  Fring  v,  Clarksoi^  1  Bam.  & 
Cress.  14. 

{d)  Lynch  v.  Beynolds,  16  Johns.  41. 

^  In  Carter  v.  Flower,  16  Mees.  &  W.  751,  the  drawer  and  indorser  are  declared  to 
nutain  the  relation  of  sureties.  But  such  language  is  not  to  he  taken  without  qualifi- 
cation. For  though  a  surety  is  discharged  if  the  party  for  whom  he  is  bound  dis- 
chaiges  securities,  the  same  rule  does  not  apply  to  an  indorser.  He  will  not  be 
discharged  though  the  indorser  takes  security  of  the  maker,  and  afterwards  discharges 
it  without  his  consent  Fitts  v.  Congdon,  2  Comst.  352 ;  Hurd  v.  Little,  12  Mass. 
503. 

If  an  indorser  add  the  word  surety  or  security  to  their  names,  the  only  effect  of  these 
vords  is  to  giro  them  the  privileges  of  sureties  in  addition  to  their  rights  as  indorsers. 
As  indorsers,  Uiey  cannot  be  made  liable  without  demand  and  notice.  Bradford  v. 
Corey,  5  Barb.  (N.  T.)  461 ;  Campbell  v.  Knapp,  15  Fenn.  27. 

*  HoflBnan  v.  Coombs,  9  Gill,  2S4.  Nor  will  the  release  of  the  drawer,  with  the 
«Rnt  of  the  indorser,  discharge  the  latter,  which  assent  may  appeftr  fh>m  the  ciienm- 
•tances  of  the  case.    Eldredge  v,  Chacon,  Crabbe,  296. 

TOL.  III.  14 


158  OF  PERSONAL  PBOPEBTT.  [PABT  V. 

bill  is  not  discharged  by  a  release  of  a  subsequent  party.  But  fte 
holder  cannot  reverse  this  order,  and  compound  with  prior  par- 
ties without  the  consent  of  subsequent  ones,  for  it  varies 
*  113  the  rights  of  the  subsequent  parties,  and  *  discharges  them. 
The  release  or  dischai^  of  a  prior  indorser  discharges  all 
subsequent  indorsers.  The  parties  to  a  bill  are  chargeable  in  dif> 
ferent  order.  The  acceptor  is  first  liable,  and  the  indorsers  in  the 
order  in  which  they  stand  on  the  bill ;  and  taking  new  security,  or 
giving  time,  or  discharging  or  compounding  with  a  subsequent  in- 
dorser, cannot  prejudice  a  prior  indorser,  because  he  has  no  rights 
against  a  subsequent  indorsee,  (a)  The  acceptor,  whether  for  a<y 
commodation  or  for  value,  is  not  discharged  by  time  given  to  or 
seciuity  taken  from  other  parties  to  the  bill.  (5) 

K  duo  notice  of  non-acceptance  or  non-payment  be  not  given, 
or  a  demand  on  the  maker  of  a  promissory  note  be  not  made,  yet 
a  subsequent  promise  to  pay,  by  the  party  entitled  to  notice,  be  he 
either  drawer  or  indorser,  will  amount  to  a  waiver  of  the  want  of 
demand  or  notice,  provided  the  promise  was  made  clearly  and  un- 
equivocally, and  even  under  a  mistake  of  the  law,  if  it  was  with 
full  knowledge  of  the  fact  of  a  want  of  di}e  diligence  on  the  part 
of  the  holder,  (c)  ^    The  weight  of  authority  is,  that  tlus  knowl- 

(a)  English  v.  Darley,  8  Esp.  N.  P.  49 ;  S.  C.  2  Bos.  &  Pall.  61 ;  Smith  v.  Knox,  3 
Esp.  N.  P.  46 ;  Sargent  v.  Appleton,  6  Mass.  85 ;  Clopper  v.  Union  Bank  of  Maiy- 
land,  7  Harr.  &  Johns.  100 ;  Hawkins  v.  Thompson,  S  McLean,  111. 

(6)  Story  on  Bills,  §  266 ;  Chittf  on  Bills,  c.  7,  9 ;  Wallace  v.  M'Connell,  IS  Peters 
U.  S.  136. 

(«)  Chitty  on  Bills,  c.  10,  583  -  536 ;  Goodall  v.  DoUey,  1  Term  Rep.  712 ;  Hopes 
V.  Alder,  6  East,  16  th  nottM;  Borradaile  v.  Lowe,  4  Taant  93 ;  Stevens  r.  Lynch,  3 
Campb.  N.  P.  332 ;  12  East,  88,  S.  C.  ,*  Miller  v.  Hackley,  5  Johns.  375 ;  Martin  r. 
Winslow,  2  Mason,  241 ;  Fotheringham  v.  Price,  1  Bay,  291 ;  Thornton  v.  Wynn,  IS 
Wheaton,  183;  Pate  v.  M'Clnre,  4  Rand.  164;  Otis  ».  Hnssey,  8  N.  Hamp.  346; 
Reynolds  v.  Douglass,  12  Peters  U.  S.  497 ;  Farrington  v.  Brown,  7  N.  Hamp.  271 ; 
Stoiy  on  Bills,  §  320;  Sussex  Bank  v.  Baldwin,  2  Harr.  (N.  J.)  487 ;  Bobbins  r. 
Pinckard,  5  Smedes  &  Marsh.  51 ;  Brooklyn  Bank  v.  Waring,  2  Sandf.  Ch.  I ;  Moore 
V.  Tucker,  8  Iredell  (N.  C.)  347.  Mr.  Justice  Story  questions  the  soundness  of  the 
doctrine,  holding  a  promise  to  pay  under  a  knowledge  of  facts  and  mistake  of  law 
binding,  though  he  considers  it  as  now  established  both  in  England  and  America. 
Story  on  Promissory  Notes,  §$  275,  362.  The  Irish  Court  of  Exchequer,  in  Donnelly 
v»  Howie,  Hayes  &  Jones,  436,  plainly  and  forcibly  denies  the  validity  of  the  mle,  and 
holds  that  a  new  promise  to  pay,  afler  a  full  knowledge  of  all  the  facts,  but  without 

^  Bryan  v.  Hunter,  86  Maine,  217 ;  Low  v.  Howard,  11  Cush.  268;  Dorsey  v.  Wat- 
son, 14  Mis.  59 ;  Harvey  v.  Troupe,  23  BCiss.  538 ;  Lary  v.  Young,  13  Ark.  401 ; 
Sigerson  v.  Mathews,  20  How.  U.  S.  496. 
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edge  may  be  inferred  as  a  fact  from  the  promise,  under  the  attend- 
ing circumstanoes,  without  requiring  clear  and  affirmative  proof 
of  the  knowledge,  (d)  ^  So,  if  the  indorser,  before  or  at  the  ma- 
turity of  the  bill,  has  protected  himself  from  loss  by  taking  suffi- 
cient collateral  security  of  the  maker  of  the  note,  or  an  assignment 
of  his  property,  it  is  a  waiver  of  his  legal  right  to  require  proof 
of  demand  and  notice,  (e)  ^ 

a&7  new  conridention  to  sapport  it,  was  a  nudum  pactum,  and  not  binding.  I  think  it 
is  too  late  to  call  in  question  the  yalidlty  of  the  promise  founded  on  a  waiyer  of  a 
technical  rule  established  for  the  benefit  of  the  indorser.  The  original  consideration 
remains  after  the  waiyer  to  sustain  the  promise,  and  it  is  a  great  and  nniyersal  princi- 
ple of  jurisprudence,  that  eyeiy  man  is  bound  to  know  the  law.  But  on  the  other 
hand,  if  the  indorser  does  waiye  the  want  of  notice,  and  pays,  he  cannot  affect  the 
rights  of  antecedent  indorsers,  and  he  cannot  recover  of  them  if  he  does  pay.  Chitty 
on  Klls,  45S ;  Storj  on  Promissorj  Notes,  §  386. 

(d)  Lnndie  v.  Robertson,  7  East,  S81 ;  Fiersons  v.  Hooker,  8  Johns.  68 ;  Hopkins  v, 
Liswdl,  13  Mass.  52;  Breed  v.  Hillhouse,  7  Conn.  523;  Williams  v,  Robinson,  13 
Louis.  421 ;  Tcbbetts  v.  Dowd,  23  Wendell,  379.  In  this  last  case  Mr.  Justice  Cowcn 
leamedlj  reyiewed  the  whole  series  of  decisions  on  the  subject.  Ch.  J.  Sharkey,  in  5 
Smedes  &  Marsh.  72,  says  that  the  question  was  examined  by  Mr.  Justice  Cowen, 
"  with  an  ability  and  research  unsurpassed." 

(<)  Mead  v.  Small,  2  Greenl.  207;  Bond  v.  Famham,  5  Mass.  170;  Prentiss  r. 
I>anielson,  5  Conn.  175 ;  Dnvall  v.  Farmers'  Bank,  9  Gill  &  Johns.  47 ;  Comey  v. 
Da  Costa,  1  Esp.  302;  Perry  v.  Green,  4  Harr.  (N.  J.)  61 ;  Story  on  Bills  of  Ex- 
change, }  374 ;  Mechanics'  Bank  v.  Griswold,  7  Wendell,  165.  In  Kramer  v.  Sand- 
ford,  4  Watts  &  Seig.  828,  the  Supreme  Court  of  Pennsylyania  held^  on  a  review  of 
the  American  authorities,  and  in  qualification  of  the  doctrine  in  the  text,  that  the 
iadorser  was  not  exempted  fiom  the  obligation  of  giying  notice  by  taking  security  or 
iademni^,  where  the  obUgadon  of  taking  up  the  note  remained  with  the  maker,  and 
was  not  assumed  by  the  indorser.  Ch.  J.  Gibson  obscnred  fhrther,  that  the  doctrine 
of  waiyer,  in  consideration  of  a  security,  had  no  footing  in  Westminster  Hall.  And 
in  Denny  v.  Palmer,  5  Iredell  (N.  C.)  610,  Ch.  J.  Ruffln  learnedly  discussed  the 
aadiorities,  and  his  conclusion  is  strict  in  fayor  of  notice  to  the  indorser,  xmlew  the 
indorwr  has  beoome  bound  to  take  up  the  note  by  an  agreement  with  the  maker  for 
that  purpose,  or  by  receiring  in  hand  effects  to  meet  the  note>  or  by  taking  a  general 
assignment  of  the  drawer's  estate  and  effects.  The  learned  American  author  of  the 
Seleetion  of  Leading  Cases  upon  Commercial  Law,  p.  827,  considers  that  Ch.  J. 
Gibson  has  laid  down  the  true  principle  in  those  cases.  I  incline  to  the  opinion, 
though  widi  great  respect,  that  the  Ch.  J.  pushes  his  objection  to  an  unreasonable 

*  Any  declarations  made  by  the  indorser  or  his  agent,  and  equivalent  to  an  acknowl- 
edgment of  liability  or  a  promise  to  pay,  may  go  to  the  jury  as  eyidencc  of  due  notice 
of  dishonor.    Jones  v,  O'Brien,  26  Eng.  L.  &  £q.  283. 

*  If  the  security  taken  by  the  indorser  is  not  sufficient  to  coyer  his  whole  liability, 
or  does  not  embrace  the  whole  property  of  the  maker,  or  is  not  taken  till  after  the 
mstnrity  of  the  note,  demand  and  notice  are  not  waived.  ICarshall  v,  Mitchell,  34 
Maine,  227 ;  Lewis  r.  Kramer,  3  Md.  265 ;  Otsego  Co.  Bank  «.  Warren,  18  Barb  (N. 
Y.)  290 ;  Seacord  v.  Miller,  8  Eeman,  55 ;  Walters  v,  Monroe,  17  Md.  154. 
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*  114  *  If  fhe  indorser  comes  again  into  possesdcm  of  the  bill, 
he  is  to  be  regajrdQd  prima  facie  as  the  owner,  and  may  sue 
and  recover  as  against  prior  parties,  though  there  be  on  it  subse- 
quent indorsements,  and  no  receipt  or  indoisement  back  to  him, 
and  he  maf  strike  out  the  subeequent  names,  (a)  ^  To  maintain 
a  suit  against  the  indorser,  tlie  holder  must  show,  as  we  have  seen, 
due  demand  of  the  maker  or  acceptor,  or  m  presentment  for  ac- 
ceptance, and  due  notice  to  him  of  tlie  default ;  and  he  need  not 
prove  any  prior  indorsement,  nor  the  hand  of  the  drawer.  An  in- 
dorsement of  a  note  impliedly  admits  the  signatures  of  the  antece- 
dent indorsers  to  be  genuine,  (b)  But  in  the  suit  against  the  ac- 
ceptor, the  holder  need  not  show  notice  to  any  other  person.  The 
acceptor  is  liable  at  all  events.  Receiving  part  from  the  drawer 
or  indorser  is  no  discharge  of  the  acceptor.  Giving  time  to  the 
drawer  will  not  discharge  the  acceptor  of  an  aooommodation  bill. 
Nothing  short  of  tbe  statute  of  limitations,  or  payment,  or  a  re- 
lease or  an  express  declaration  of  the  holder,  will  discharge  tlie 
acceptor.  He  is  bound,  like  the  maker  of  a  note,  as  a  principal 
debtor.  His  acceptance  is  evidence  that  the  value  of  the  bill  was 
in  his  hands,  or  had  been  received  by  him  from  the  drawer.    He 

leDgtb,  and  that  ivlien  m  a  matlvr  off  fusi  tlie  iaddner  hai  inotected  himself  by  nf- 
ficient  collateral  Becuritf,  lie  has  no  rMson  or  JoBtioa  in  Betting  up  the  objection  of 
want  of  notice,  and  he  onght  not  to  be  permitied  to  rid  himself  <tf  Jus  obligation  to 
|My  the  note,  by  the  iaterposttion  of  the  technical  mle. 

(a)  Dugan  v.  United  States,  S  Wheaton,  178;  NoniB  9  Badger,  6  Cowan,  449; 
Huie  V.  Bailey,  16  Louis.  81& 

(6)  Critchlow  V.  Parry,  8  (>aapb.  N.  F.  188;  .Story  on  Promissory  Notts,  |  S^, 
and  cases  there  cited.  By  the  law  of  Virginia,  Kcntooky,  Indiana,  and  Illinois,  the 
holder  of  a  promissory  note  mnst  make  every  reasonable  effort  and  doe  and  legal 
di^^genoe  to  recoiver  of  the  drawer,  heSon  he  can  sne  the  indorser,  on  the  groond  of 
non-payment  and  notice.  Demand  on  drawer,  and  dne  notice  to  indorser,  is  not  suf- 
ficient. The  legal  means  against  drawer  mast  &rat  be  resorted  to.  In  Georgia  the 
indorser  is  held  bonnd  as  a  surety  without  any  previous  demand  and  notice,  though 
this  departure  from  commercial  usage  is  not  to  apply  to  notes  negotiated  at  any  incor- 
porated bank,  or  deposited  there  for  collection.  The  indorser  is  likewise  discharged, 
if,  after  a  request  upon  the  holder  for  that  purpose,  he  does  not,  within  three  months, 
proceed  to  collect  the  debt  Statute  of  Georgia,  December  86, 1826 ;  2  Peters  U.  S. 
388,  note ;  Ibid.  345.  See,  also,  to  the  same  point,  United  States  Bank  v.  Tyler,  4 
Ibid.  366;  Johnson  o.  Lewis,  1  Dana  (Ken.)  183 ;  Saunders  v.  O'Briant,  2  Scam.  369. 

1  Hunter  v,  Kibbe,  5  McLean,  879 ;  Eaton  v.  McEown,  84  Maine,  610 ;  Glasgow  v. 
Switzer,  18  Mis.  899.     An  indorser,  upon  paying  or  tendering  to  pay  a  promissory* 
note,  has  a  right  to  insist  on  the  note  being  dellTcred  to  him,  as  a  condition  of  fay- 
ment.    Wilder  v.  Seelye,  8  Barb.  (N.  Y.)  408. 
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is  liable  to  the  payee,  to  the  drawer,  and  to  every  indorser.  (e) 
He  is  the  first  person,  and  the  last  person  liable,  and  there  is  no 
diflferenoe  in  this  respect  between  an  acceptance  given  for  accom- 
modation, and  one  given  for  value.^  He  is  liable  to  an  innocent 
holder,  thongh  the  drawer's  hand  be  forged;  and  in  the  suit 
against  him  it  is  not  necessary  to  prove  any  hand  but  that  of  the 
first  indorser.  (d)  Though  a  bill  payable  to  a  fictitious 
*  payee  be  striclly  void,  yet,  if  the  fact  was  known  to  the  *  116 
acceptor,  he  may  be  sued  by  an  iimocent  indorsee,  equally 
as  upon  a  note  payable  to  bearer,  (a)  And  if  the  holder  of  a  bank- 
bill  cuts  it  into  two  parts,  for  the  sole  purpose  of  transmitting  it 
by  mail  with  greater  safety,  this  does  not  afiect  his  rights  upon 
the  bill,  and  he  may  recover  upon  the  production  of  only  one  of 
the  parts,  provided  he  shows  that  he  is  owner  of  the  whole,  and 
accounts  for  the  absence  of  the  other  part.  The  parts  of  a  divided 
bank-bill  are  not  separately  negotiable,  (b) 


{c)  The  acceptor  cannot  set  up  as  a  defence,  that  when  he  accepted  the  bill  the 
diawer  was  an  unoertiflcated  banknipt,  and  that  all  his  properly  had  passed  to  hb 
assigiiees.    Fitt  o.  Chappdow,  8  Mees.  &  W.  616. 

[d)  Simmonds  o.  Parminter,  1  Wils.  185 ;  Dingwall  v.  Dnnster,  Dong.  347  ;  Smith 
V.  Chester,  1  Term  Rep.  654 ;  Fentom  v.  Pooock,  5  Taunt.  192 ;  Farquhar  v.  Sonthey, 
2  Carr.  &  Pa.  497  ;  Lambert  v.  Sandford,  2  Blackf.  (Ind.)  137. 

(a)  Gibson  v.  Minet,  1  H.  Blacks.  569 ;  S.  C.  3  Term  Rep.  481. 

(6)  Patton  v.  Bank  of  8.  C.  2  Nott  &  M'Cord,  464 ;  Martin  v.  United  States  Bank, 
4  Wash.  C.  C.  253 ;  United  States  Bank  v.  Sill,  5  Conn.  106 ;  Farmers'  Bank  v.  Rey- 
nolds, 4  Rand.  186 ;  Bnllet  v.  Bank  of  Pennsylyania,  2  Wash.  C.  C.  172 ;  Hinsdale  t?. 
Bank  of  Orange,  6  Wendell,  378.  Contniy  Major  v,  Johnson,  3  Campb.  324.  The 
owner  of  the  two  parts  of  a  note  cut  in  two  for  transmission  was  allowed  to  recover 
in  eqnitj  the  whole  amount,  upon  producing  one  half  part,  and  showing  the  other  lost, 
and  ofiering  an  indemnity.  Allen  &  Wycoff  v.  State  Bank,  1  Der.  &  Batt.  Eq.  1. 
See  Story  on  Promissory  Notes,  §  111,  where  the  conflicting  anthorites  on  this  point 

*  The  maker  of  an  accommodation  note  is  generally  liable  to  a  holder  to  the  same 
extent  as  any  other  maker.  Hansbrough  v.  Gray,  3  Gratt.  356.  But  it  seems  that  the 
role  in  Louisiana  is,  that  if  known  to  be  such  by  the  holder  at  the  time  of  taking  the 
note,  he  is  liable  only  as  surety.  Adle  v.  Metoycr,  1  Louis.  254.  And  in  Maine, 
where  a  note  is  made  for  the  accommodation  of  the  payee,  with  the  understanding  that 
the  maker  is  not  to  pay  it,  neither  demand  nor  notice  is  necessary  in  order  to  hold  the 
payee  as  indorser.    Torrey  v.  Foss,  40  Maine,  74. 

If  the  drawer  provide  the  acceptor  of  a  bill  for  his  accommodation  with  funds  to 
meet  payment,  he  cannot  revoke  such  designation  of  the  fiinds.  Yates  v.  Hoppe,  9 
Mann.  Gr.  &  Soott,  541.  The  bona  Jide  holder  of  a  bill  cannot  be  prejudiced  in  his 
r^ts,  aeoording  to  the  terms  of  the  instmment,  by  the  knowledge  that  the  acceptor  or 
maker  is  surety,  witiiout  a  specific  agreement  to  ^eat  the  acceptor  or  maker  as  surety. 
Manley  v.  Boycot,  18  Eng.  L.  &  £q.  851. 

14  • 
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(8.)   Of  the  meamre  of  damages. 

The  engagement  of  the  drawer  and  indorser  of  every  bill  is,  that 
it  shall  be  paid  at  the  proper  time  and  place ;  and  if  it  be  not,  the 
holder  is  entitled  to  indemnity  for  the  loss  arising  from  this  breach 
of  contract.  The  general  law-merchant  of  Europe  authorizes  the 
holder  of  a  protested  bill  immediately  to  redraw  from  the  place 
where  the  bill  was  payable,  and  in  the  same  direct  or  circuitous 
way,  as  the  case  may  be  or  require,  on  the  drawer  or  indorser,  in 
order  to  reimburse  himself  for  the  principal  of  the  bill  protested, 
the  contingent  expenses  attending  it,  and  the  new  exchange  which 
he  pays.  His  indemnity  requires  him  to  draw  for  such  an  amount 
as  will  make  good  the  face  of  the  bill,  together  with  interest  from 
the  time  it  ought  to  have  been  paid,  and  the  necessary  charges  of 
protest,  postage,  and  broker's  commission,  and  the  current  rate 
of  exchange  at  the  place  where  the  bill  was  to  be  demanded 
*  116  or  *  payable,  on  the  place  where  it  was  drawn  or  negotiated. 
The  law  does  not  insist  upon  an  actual  redrawing,  but  it 
enables  the  holder  to  recover  what  would  be  the  price  of  another 
new  bill,  at  the  place  where  the  bill  was  dishonored,  or  the  loss 

aie  noted.  In  Scotland,  a  yerj  snmmary  remedj  is  given  to  tho  holder  of  bills  of  ex- 
change and  promissory  notes,  protested  for  non-payment,'  by  allowing  the  protest  to  be 
recorded  under  an  implied  consent  of  the  debtor.  This  anUiorizes  a  decree  by  consenCi 
called  a  decree  of  registration,  and  a  snmmary  execution.  1  Bell's  Clom.  4,  387.  If  a 
negotiable  bill  be  lost,  the  acceptor  or  indorser  is  not  bound  at  lnw  to  pay  without  die 
production  of  the  bill,  eren  though  an  indemnity  be  offered.  He  is  entitled  to  the 
actual  possession  of  the  bill  for  his  own  security.^  This  rule  applies  equally  to  tho 
case  of  promissory  notes.  But  the  tender  of  a  sufficient  indemnity  would  enablc^the 
holder  to  recover  in  equity.  Hansard  v,  Robinson,  7  Bam.  &  Cress.  90 ;  Macartney 
V.  Graham,  2  Sim.  285 ;  Davis  v.  Dodd,  4  Taunt  602 ;  4  Price  (Exch.)  176 ;  Smith  v. 
Bockwell,  2  Hill  (N.  T.)  482 ;  Smith  v.  Walker,  1  Smedes  &  Marsh.  Ch.  432 ;  Stoiy 
on  BUls,  §  449;  Story  on  Promissory  Notes,  §§  108,  445,  et  seq.  The  same  necessity 
of  indemnity  is  required  by  the  French  law,  in  the  case  of  a  lost  or  missing  bill.  Code 
de  Com.  art  151, 152.  Mr.  Justice  Story  shows  the  diversity  of  opinion  in  the  United 
States,  in  the  courts  of  law,  as  to  the  remedy  at  law  on  a  lost  note,  but  the  weight  of 
authority  is  in  favor  of  the  exclusive  remedy  in  equity. 

^  It  was  held  in  a  late  English  case,  that  a  payee  could  not  maintain  an  actioo 
against  the  acceptor  where  the  bill  was  lost,  though  it  was  not  transferable  by  delireiy) 
and  had  not  been  indorsed.  Ramuz  v.  Crowe,  1  Exch.  167.  By  giving  an  indem- 
nity, such  recovery  may  bo  had  in  Mass.  Fales  v.  Russell,  16  Pick.  315.  And  in 
Connecticut,  Swift  o.  Stevens,  8  Conn.  431.  And  in  New  York  by  statute,  2  Rev.  St. 
p.  406,  sees.  75,  76.  So  in  Ohio,  Thayer  v.  King,  15  Ohio,  242.  But  for  bank-notes 
presumptively  destroyed,  an  action  will  not  be  sustained  in  Massachusetts  on  an  in- 
demnity.   Tower  v.  Appleton  Bank,  3  Allen,  387. 
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on  the  re^xchaaige ;  and  this  it  does  by  giving  him  the  face  of  the 
protested  bill,  with  interest  according  to  the  law  of  the  place 
where  the  bill  was  drawn,  and  the  necessary  expenses,  including 
the  amount  or  price  of  the  re-exchange,  (a)  But  the  indorser  of 
a  bill  is  not  entitled  to  recover  of  the  drawer  the  damages  in- 
curred by  the  non-acceptance  of  the  bill,  unless  he  has  paid  them, 
or  is  liable  to  pay  them,  (b)  Nor  is  the  acceptor  liable  in  ordi- 
nary cases  for  the  extra  charges  on  the  re-exchange.  He  is  only 
chargeable  for  the  sum  specified  in  the  bill,  with  interest  accord- 
ii^  to  the  rate  established  at  the  place  of  payment.  The  claim 
far  Ae  re-ex«:hange  is  against  the  drawer,  who  undertakes  to  in- 
demnify the  holder  if  the  bUl  be  not  paid,  and  the  re-exchange  is 
the  purchase  of  a  new  bill  on  the  country  where  the  drawer  of  the 
protested  bill  lives,  (e) 

In  this  country  a  different  practice  from  that  of  re-exchange 
was  introduced  while  we  were  English  colonies,  and  it  has  con- 
tinued to  this  day.  Our  usages  on  this  subject  form  an  excep- 
tion to  the  commercial  law  of  Europe,  and  the  established  rates 
of  damages  fixed  by  usage  or  by  statute  in  lieu  of  re-exchange, 
prevent  the  necessity  and  difficulty  of  proving  the  price  of  re- 
exchange.  They  avoid  the  fluctuations  of  exchange,  and  the 
occasional  rigor  of  the  law-merchant. 

In  New  York,  the  rule  had  uniformly  been,  to  allow  twenty 
per  cent  damages  on  the  return  of  foreign  bills  protested  for 
non-acceptance  or  non-payment;   and  the  damages  were  com- 

(a)  Helluh  v.  Sinwon,  S  H.  Blacks.  378;  De  Tastet  v.  Baring,  11  East,  265;  Pax^ 
eons  C.  J.,  in  Grimshaw  v.  Bender,  6  Mass.  157 ;  Code  do  Commerce,  b.  1,  dt.  S,  art. 
177, 186 ;  Fardessns,  Droit  Com.  t.  ii  art.  437 ;  Tan  Leenwen's  Commentaries,  440 ; 
Story  on  Bills,  §§  400-404.  The  price  of  re-exchange  bj  the  purchase  of  a  new  bill 
vonld  sometimes  render  the  damages  enormous,  as  fifty  per  cent  or  two  hundred  per 
cent    aH.Blacks.878;lBos.  &PnU.  835. 

(6)  Kingston  v.  Wilson,  4  Wash.  C.  C.  810.  Taney  C.  J.,  in  the  case  of  the  Bank 
of  the  United  States  «.  The  United  States,  2  How.  U.  S.  764,  765,  767,  S.  P. 

(c)  Woolsej  V.  Crawford,  2  Campb.  445 ;  Napier  v.  Schneider,  12  East,  420 ;  Sibeley 
e.  Tntt,  McMnllan,  £q.  S.  C  820.  In  France,  the  claim  for  the  re-exchange  is  deemed 
good  against  die  acceptor.  Pothier,  Traits  dn  Con.  de  Change,  No.  117.  See  Story 
on  BiUs,  §  398,  n.  Each  successive  party  to  a  bill  is  liable  for  damages  on  its  dishonor, 
aooording  to  the  law  of  the  place  where  his  contract  was  made ;  the  drawer  according 
to  the  law  of  the  place  where  he  drew  the  bill,  and  each  indorser  according  to  the  law 
of  the  place  of  their  respectiTe  indorsements ;  for  each  indorsement  is  a  new  contract. 
Story  on  BU]s,§  351.1 

1  Gibbe  v.  Fremont,  20  Eng.  L.  &  Eq.  555 ;  Sase  v,  Pompe,  8  C.  B.  (N.  S.)  539. 
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puted  on  the  principal  sum,  with  interest  on  the  i^gregate 
amount  of  the  bill  and  damages,  from  the  time  that  notice  of 
the  protest  was  duly  given  to  the  drawer  or  indorser.  The 
mercantile  usage  was,  to  consider  the  twenty  per  cent  an  indem- 
nity for  consequential  damages,  and  to  require  the  bill 
*  117  *  to  be  paid  at  the  rate  of  exchange  at  the  time  of  retnm, 
or  a  new  bill  to  be  furnished  upon  the  same  principles. 
But  the  Supreme  Court  (a)  considered  the  twenty  per  cent  to 
be  in  lieu  of  damages  in  case  of  re-exchange,  and  the  demand, 
with  that  allowance,  was  to  be  settled  at  the  par  of  exchange. 
This  doctrine  was  overturned  by  the  Court  of  Errors,  (ft)  and  the 
holder  was  held  to  be  entitled  to  recover,  not  only  the  twenty  per 
cent  damages,  together  with  interest  and  charges,  but  also  the 
amount  of  the  bill  liquidated  by  the  rate  of  exchange,  or  price  of 
bills  on  England,  or  other  place  of  demand  in  Europe,  at  the  time 
of  the  return  of  the  dishonored  bill,  and  notice  to  the  party  to  be 
charged ;  and  this  rule  was  subsequently  followed  in  the  courts  of 
law.  (c) 

(a)  Hendricks  v.  FmnkUn,  4  Johns.  119 ;  Wdden  v.  Back,  Ibid.  144. 

(6)  Grayes  v.  Dash,  12  Johns.  17. 

(c)  Denston  v,  Henderson,  13  Johns.  822.  The  general  rule,  independent  of  the 
statute,  is,  that  damages  on  protested  bills  are  governed  by  the  lex  loci  contradus,  and, 
consequentlj,  the  drawer  is  responsible  for  damages  according  to  the  law  of  the  place 
where  the  bill  is  drawn,  and  the  indorsers  according  to  the  law  of  the  place  where 
their  respectiye  indorsements  were  made.  See  infra,  vol.  ii.  460.  The  proper  rule,  in 
cases  of  debts  payable  in  a  foreign  country — in  England,  for  instance,  and  sued  in  the 
United  States — is  to  allow  that  sum  in  the  currency  of  the  country  which  approxi- 
mates most  nearly  to  the  amount  to  which  the  party  is  entitled  in  the  country  where 
the  debt  is  payable,  and  calculated  by  the  real  or  established,  and  not  by  the  nominal 
par  of  exchange.  Mr.  Justice  Story  (Story  on  Bills,  §  150)  says  that  for  ordinaiy 
commercial  purposes,  the  par  of  exchange  between  England  and  America  is  to  esti- 
mate the  pound  sterling  at  four  dollars  and  forty-four  cents.  This  is  the  legal  rule; 
but  for  rerenue  purposes,  by  the  act  of  Congress  of  July  27, 1842,  c.  66,  it  was  declared, 
that  in  all  pa3rment8  by  or  to  the  treasury,  whether  made  in  the  United  States  or  in 
foreign  countries,  where  it  becomes  necessary  to  compute  the  value  of  the  pound  stcr* 
ling,  it  should  be  deemed  equal  to  four  dollars  and  eighty-four  cents ;  and  that  the 
same  rule  should  be  applied  in  appraising  merchandise  imported,  where  the  value  is  by 
invoice  in  pounds  sterling.  The  creditor  is  entitled  to  have  an  amount  equal  to  what 
he  must  pay,  in  order  to  remit  the  debt  to  the  place  where  it  was  payable.  He  ought  to 
have  just  as  much  allowed  him  where  he  sues  as  he  could  have  had  if  the  contract  had 
been  duly  performed.  He  ought  to  have  the  rate  of  exchange  allowed,  if  the  exchange 
be  above  par,  and  a  proportionate  deduction  made  if  the  exchange  be  below  par,  in 
order  to  have  his  money  replaced,  in  England,  at  exactly  the  same  amount  which  he 
would  have  been  entitled  to  receive  in  a  suit  ^ere.  This  is  the  manifest  equity  and 
the  better  law  of  the  case.    All  advances  of  money  or  property,  and  sales  of  goods, 
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'  The  rate  of  damages  on  bills  drawn  and  payable  within  the 
United  States,  or  other  parts  of  North  America,  was,  in  1819, 
r^olatcd  in  New  York  by  statute,  (d)  and  the  damages  fixed  at 
five,  6even  and  a  half,  or  ten  per  cent,  according  to  the  distance 
or  situation  of  the  place  on  which  the  bill  was  drawn.  But  by  the 
new  revised  statutes,  which  went  ijito  operation  on  the  1st  of  Jan- 
uary, 1830,  the  damages  on  bills,  foreign  and  inland,  were  made 
the  subject  of  a  more  extensive  regulation.  They  provide,  (^) 
that  upon  bills  drawn  or  negotiated  within  the  state,  upon  any 
person,  at  any  place  witliin  the  six  states  east  of  New  York,  or  in 
New  Jersey,  Pennsylvania,  Ohio,  Delaware,  Maryland,  Virginia,  or 
the  District  of  Columbia,  the  damages  to  be  allowed  and  paid  upon 
the  usual  protest  for  non-acceptance  or  non-payment,  to  the  holder 
of  the  bill,  a  purchaser  thereof,  or  of  some  interest  therein 
for  a  valuable  consideration,  shall  be  *  three  per  cent  upon  *  118 
the  principal  sum  specified  in  the  bill ;  and  upon  any  per- 
son at  any  place  within  the  states  of  North  Carolina,  South  Car- 
olina, Greorgia,  Kentucky,  and  Tennessee,  five  per  cent ;  and  upon 
any  person  in  any  other  state  or  territory  of  the  United  States,  or 
at  any  other  place  on  or  adjacent  to  this  continent,  and  north  of 


are  to  be  accounted  fbr,  if  there  be  no  agreement  to  the  contrary^  at  the  place  where 
thej  are  made,  or  authorized  to  be  made.  Scott  v,  Beran,  2  Bam.  &  AdoL  78 ;  Lord 
EldoB,  m  Cash  v.  Kennion,  11  Yesey,  316 ;  Story  on  the  Conflict  of  Laws,  §§  283- 
286;  Smith  v.  Shaw,  2  Wash.  C.  C.  167 ;  Grant  v.  Healey,  3  Sumner,  523 ;  Consequa 
0.  Fanning,  3  Johns.  Ch.  587,  610 ;  S.  C.  17  Johns.  511 ;  Weed  v.  Miller,  1  McLean, 
428;  Story  on  Bills,  §  151 ;  Story  on  Promissory  Notes,  f  399,  n.  The  cases  of 
Martin  v.  Franklin,  4  Johns.  124;  Soofield  v.  Day,  20  n>id.  102;  Adams  v.  Cordis,  8 
PicL  260,  declared  a  contrary  rule,  and  that  a  debt  payable  in  England,  and  re- 
ooTered  in  the  courts  of  this  country,  was  to  be  paid  at  the  par,  and  not  at  the  rate 
of  exchange.  But  the  weight  of  authority,  if  we  connect  the  English  and  American 
cases  together,  as  well  as  the  justice  of  the  point,  is,  however,  in  favor  of  the  clium 
of  a  foreign  creditor  to  be  paid  at  the  rate  of  exchange.  See  «upra.  Smith  v.  Shaw, 
2  Wash.  C.  C. ;  and  Grant  v.  Healey,  3  Sumner,  528 ;  and  the  other  cases.  Upon  this 
nle  only  can  the  creditor  be  put  in  the  same  situation  as  if  the  debtor  had  punctually 
oomplied  widi  his  contract,  and  paid  at  the  place  where  he  had  contracted  to  pay.  The 
par  nf  erdiattgt  between  two  countries  is  the  eqmvaUnoe  of  a  certain  amount  of  the  cur- 
rency of  the  one  in  the  currency  of  the  other,  supposing  the  currency  of  both  to  be 
of  tbe  pvedse  weight  and  purity  fixed  by  their  respective  mints.  M'Cnlloch's  Com. 
Bictionflay,  tiL  Par  of  Exchange.  If  not,  it  is  the  amount  which  the  standard  coin  of 
either  coontry  would  produce  when  coined  at  the  mint  of  the  other.  By  this  rule,  the 
par  of  exchange  between  England  and  the  United  States,  taking  the  English  sovereign 
of  1839  as  a  standard,  is  $  4  86.01,  because  it  will  produce  that  amount  at  die  mint 

(d)  Laws  of  New  York,  sess.  42,  c.  34. 

(e)  Kew  York  Bevised  Statutes,  vol.  L  770,  771. 
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the  equator,  or  in  any  British  or  foreign  possessions  in  the  West 
Indies,  or  elsewhere  in  the  Western  Atlantic  Ocean,  or  Europe, 
ten  per  cent.  The  damages  are  to  be  in  lieu  of  interest,  charges 
of  protest,  and  all  other  charges  incurred  previous  to  and  at  the 
time  of  giving  notice  of  non-acceptance  or  non-payment.  But  the 
holder  will  be  entitled  to  demand  and  recover  interest  npon  the 
aggregate  amount  of  the  principal  sum  specified  in  the  bill,  and 
the  damages,  from  the  time  of  notice  of  the  protest  for  non*ao- 
ceptance,  or  notice  of  a  demand  and  protest  for  non-payment.  If 
the  contents  of  the  bill  be  expressed  in  the  money  of  account  of 
the  United  States,  the  amount  due  thereon,  and  the  damages  al- 
lowed for  the  non-payment  are  to  be  ascertained  and  determined, 
without  reference  to  the  rate  of  exchange  existing  between  New 
York  and  the  place  on  which  the  bill  is  drawn.  But  if  the  con* 
tents  of  the  bill  be  expressed  in  the  money  of  account  or  currency 
of  any  foreign  country,  then  the  amount  due,  exclusive  of  the  dam- 
ages, is  to  be  ascertained  and  determined  by  the  rate  of  exchange, 
or  the  value  of  such  foreign  currency,  at  the  time  of  the  demand 
of  payment. 

The  laws  and  usages  of  the  other  states  vary  essentially  on  the 
subject  of  damages  on  protested  bills,  (a)  In  some  cases  the  r^- 
ulations  of  states  approximate  to  each  other,  while  in  others  they 
are  widely  different.  In  some  cases  the  law  or  rule  is  imlike,  but 
the  result  is  nearly  similar  ;  while  between  other  states  the  result 
varies  from  four  and  a  half  to  fifteen  per  cent. 

In  Massachusetts,  the  usage  was  to  recover  the  amount  of  the 
protested  bill,  at  the  par  of  exchange  and  interest,  as  in  England, 
from  the  time  payment  of  the  dishonored  bill  was  demanded  of 
the  drawee,  and  tlie  charges  of  the  protest,  and  ten  per 
*  119  cent  damages  in  *  lieu  of  the  price  of  exchange,  (a)  But 
this  rule  was  changed,  by  statute,  in  1825,  and  now,  by  the 
revised  code  of  1885  and  1887 ;  and  bills  drawn  or  indorsed  in 

(a)  The  general  role  is,  that  the  drawer  of  a  biU  is  Kable  to  the  damages  provided 
by  the  laws  of  the  ooxintEy  in  which  it  is  drawn,  and  to  no  other.  Astor  v.  Benn, 
Stuart's  Lower  Canada,  69.  This  is  the  mlo  in  Mississippi.  Price  v.  Page,  %i  Miss. 
(3  Jones)  65 ;  Page  v.  Page,  Id.  594 ;  Bonldin  v.  Page  Id.  595.  Bnt  this  most  be 
taken  with  some  explanation ;  for  the  holder  of  a  foreign  bill,  protested  for  non-aooept* 
ance  or  non-payment,  is  entitled  by  the  law-merchant  to  the  settled  role  of  damages, 
(when  none  other  is  agreed  to,)  on  re-exchange  at  the  pUux  where  the  bill  was  dis* 
honored.     Vide  supra,  115, 116,  and  Bank  of  U.  S.  v.  Daniel,  12  Peten  U.  8.  S3,  54. 

(a)  Grimshaw  v.  Bender,  6  Mass.  157. 
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that  state,  and  payable  without  the  limits  of  the  United  States,  and 
duly  protested  for  non-acceptance  or  non-payment,  are  now  set- 
tled at  the  current  rate  of  exchange  and  interest,  and  five  per 
cent  damages ;  and  if  the  bill  be  drawn  upon  any  place  beyond 
the  Gape  of  Grood  Hope,  twenty  per  cent  damages.  The  rate  of 
damages  in  Massachusetts,  on  inland  bills,  payable  out  of  the 
state,  and  drawn  or  indorsed  within  the  state,  and  duly  protested 
for  non-acceptance  or  non<^ayment,  is  two  per  cent  in  addition  to 
the  contents  of  the  bill,  with  interest  and  costs,  if  payable  in  any 
other  New  England  state  or  New  York ;  and  three  per  cent  if 
payable  in  New  Jersey,  Pennsylvania,  Delaware,  and  Maryland ; 
and  four  per  cent  if  payable  in  Yirginia,  District  of  Columbia, 
North  Carolina,  South  Carolina,  or  Georgia ;  and  five  per  cent  if 
payable  in  any  other  of  the  United  States  or  the  territories  thereof. 
In  Bhode  Island,  the  rule  formerly  was,  according  to  the  re- 
Tised  code  in  1776,  on  bills  returned  from  beyond  sea,  protested 
for  non-acceptance  or  non-payment,  ten  per  cent  damages,  besides 
uiterest  and  costs. 

The  rule  of  damages  in  Connecticut,  on  bills  returned  pro- 
tested, and  drawn  on  any  person  in  New  York,  is  two  per  cent 
up(m  the  principal  sum  specified  in  the  bill ;  on  New  Hampshire, 
Vermont,  Maine,  Massachusetts,  Bhode  Island,  New  York,  (city 
of  New  York  excepted,)  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  or  territory  of  Columbia,  three  per  cent ;  on 
North  Carolina,  South  Carolina,  Ohio,  or  Georgia,  five  per  cent ; 
on  any  other  part  of  the  United  States,  eight  per  cent  upon  such 
principal  sum,  and  to  be  in  lieu  of  interest  and  all  other  charges, 
and  without  any  reference  to  the  rate  of  exchange,  (b) 

In  Pennsylvania,  the  rule,  for  a  century  past,  was  twenty  per 
cent  damages  in  lieu  of  re-exchange;  but  by  statute,  in  1821, 
five  per  cent  damages  were  allowed  upon  bills  drawn  upon  any 
person  in  any  other  of  the  United  States,  except  Louisiana ;  if 
on  Louisiana,  or  any  other  part  of  North  America,  except  the 
Northwest  Coast  and  Mexico,  ten  per  cent ;  if  on  Mexico,  the 
Spanish  Main,  or  the  islands  on  the  coast  of  Africa,  fifteen  per 
cent;  and  twenty  per  cent  upon  protested  bills  on  Europe,  and 
twenty-five  per  cent  upon  other  foreign  bills,  in  lieu  of  all  charges, 
except  the  protest,  and  the  amount  of  the  bill  is  to  be  ascertained 
and  determined  at  the  rate  of  exchange. 

(6)  Statutes  of  Coxmecticat,  1838, 477. 
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In  Maryland,  the  role  by  statute  in  1785,  is  fifteen  per  cent 
damages,  and  the  amount  of  the  bill  ascertained  at  the  current 
rate  of  exchange,  or  the  rate  requisite  to  purchase  a  good  bill  of 
the  same  time  of  pajrment  upon  the  same  place. 

In  Virginia  and  South  Carolina,  the  damages,  by  statute,  are 
fifteen  per  cent,  (e) 

In  North  Carolina,  by  statute,  in  1828,  and  revised  in  1837, 
damages  on  protested  bills,  drawn  or  indorsed  in  that  state,  and 
payable  in  any  other  part  of  the  United  States,  except  Louisiana, 
are  six  per  cent ;  ^  payable  in  any  other  part  of  North  America, 
except  the  Northwest  Ooast  of  America,  or  in  the  West  India 
Islands,  ten  per  cent;  payable  in  South  America,  the  Afncaa 
Islands  or  Europe,  fifteen  per  cent ;  and  ))ayable  elsewhere,  twmtj 
per  cent. 

The  damages  in  Georgia,  by  statute,  in  1827,  on  bills  drawn 
on  a  person  in  another  state,  and  protested  for  non-payment, 
are  five  per  cent;  and  on  foreign  bills  protested  for  non-pay- 
ment, are  ten  per  cent,  together  with  the  usual  expenses  and 
interest,  and  the  principal  is  to  be  settled  at  the  current  rate  of 
exchange,  (d) 

The  damages  on  bills  drawn  in  the  state  of  Alabama,  on  any 
person  resident  within  the  state,  are  ten  per  cent ;  and  on  any 
person  out  of  it,  and  within  the  United  States,  are  fifteen  per 
cent ;  and  on  persons  out  of  the  United  States,  twenty  per  cent 
on  the  sum  drawn  for,  together  with  incidental  charges  and  in- 
terest, (e) 

In  Louisiana,  in  1838,  the  rate  of  damages  upon  protest  for 
non-acceptance  or  non-payment  of  bills  of  exchange  drawn  on  and 


(c)  Beyised  Statutes  of  Tuginia,  edit.  1814,  vol.  i.  158. 

(d)  See  GrifSth's  Law  Register,  passim,  nnder  the  head  of  "  bills  of  exchange  and 
promissoiy  notes";  Bevised  Laws  of  lUinois,  1838;  Prince's  Dig.  of  Statutes  of 
Georgia,  1837,  2d.  edit.  454,  262;  Revised  Statutes  of  Indiana,  1838.  And  see  Report 
of  Mr.  Verplanck,  from  the  select  committee  in  the  Honse  of  Representatives  of  the 
Ck)ngTess  of  the  United  States,  on  the  subject  of  foreign  lulls,  made  Mareh  22d,  I8S6. 
American  Jurist,  No.  4,  vol.  ii.  398;  Ibid.  No.  6,  398;  Merchants*  MagagTn«s  New 
York,  September,  1841,  265. 

(e)  Aikin's  Alabama  Dig.  2d  edit.  828. 

^  By  act  of  1840,  damages  on  protested  bills  drawn  or  indorsed  in  the  state  s&d 
payable  elsewhere  in  the  United  States  or  in  the  territories,  are  three  per  cent  on  the 
XHrindpal  snm.    Rev.  Code  of  N.  G.  1854,  ch.  13,  §  8. 
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payable  in  foreign  oountries,  was  declared  by  statute  to  be  ten 
per  cent ;  and  in  any  other  state  in  the  United  States,  five  per 
cent,  together  with  interest  on  the  aggregate  amount  of  principal 
and  damages.  On  protested  bills,  drawn  and  payable  within  the 
United  States,  the  damages  include  all  charges,  such  as  premiums 
and  expenses,  and  interest  on  those  damages,  but  nothing  for  the 
difference  in  exchange.  (/) 

The  damages  in  Tennessee,  by  statute  in  1827,  on  protested 
bills,  over  and  above  the  principal  sum,  and  charges  of  protest, 
and  interest  on  the  principal  sum,  damages  and  charge  of  protest 
from  the  time  of  notice,  are  three  per  cent  on  the  principal  sum, 
if  the  bill  be  drawn  upon  any  person  in  the  United  States ;  and 
fifteen  per  cent  if  upon  any  person  in  any  other  place  or  state  in 
North  America  bordering  on  the  Qulf  of  Mexico,  or  in  the 
West  Indies ;  and  twenty  per  cent  *  if  upon  a  person  in  *  120 
any  other  part  of  the  world.  These  damages  are  in  Ueu 
of  interest,  and  all  other  charges,  except  the  charges  of  protest,  to 
the  time  of  notice  of  the  protest  and  demand  of  payment.^ 

In  Kentucky,  the  damages  on  foreign  bills  protested  for  non* 
acceptance  or  non-payment  are  ten  per  cent,  (a) 

In  Mississippi,  the  damages  on  inland  bills  within  the  state  pro* 
tested  for  non-payment  are  five  per  cent ;  if  drawn  on  any  person 
resident  out  of  the  United  States,  ten  per  cent ;  no  damages  on 
protested  bills  drawn  on  a  sister  state,  (i) 

In  Missouri,  the  damages  on  bills  of  exchange  drawn  6r  nego- 
tiated within  the  state,  and  protested  for  non-acceptance  or  non- 
payment, as  against  the  drawer  and  indorser,  are  four  per  cent 
on  the  principal  sum ;  if  drawn  on  any  person  out  of  tiie  state, 
but  within  the  United  States,  ten  per  cent ;  if  out  of  the  United 


(/)  Robert  v.  Comm.  Bankt  13  Lcmis.  628. 

{a)  There  have  been  conflictiiig  decisions  in  Kentucky,  under  their  act  of  1798,  aa 
to  the  character  of  the  bills  to  which  die  ten  per  cent  damages  applied ;  and  the 
Supreme  C6art  of  the  United  States,  in  the  case  of  the  Bank  of  the  U.  S.  v.  Daniel, 
12  Peters  U.  8.  8S,  63,  felt  itself  bonnd  reluctantly  to  follow  the  nanowest  of  the 
decisions. 

(6)  Digest  of  the  Laws  of  Mississippi,  edit  1837, 834 ;  Sadler  v.  Hurrah,  3  Howard, 
195 ;  Act  of  Mississippi,  1837. 


1  The  mere  ftct  that  a  bill  is  payable  in  another  state  does  not  bring  it  within  the 
itatnte.    Cox  v.  Bank  of  Tennessee,  3  Sneed  (Tenn.)  140. 
TOL.  III.  16 
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States,  twenty  per  cent ;  the  same  rate  of  damages  as  against  the 
acceptor  on  non-payment,  (c)  ^ 

The  damages  in  Indiana  and  Illinois  on  foreign  bills  are  ten 
per  cent ;  and  on  bills  drawn  on  any  person  out  of  the  state,  and 
within  the  United  States,  are  five  per  cent,  in  addition  to  the  cost 
and  charges. 

In  Ohio,  the  damages  on  protested  bills  drawn  on  persons  re- 
siding within  the  United  States,  bat  not  in  Ohio,  are  six  per  cent; 
and  if  out  of  the  United  States,  twelve  per  cent  over  and  above 
the  principal  and  interest  of  the  bill.  ((2)  ^ 

The  inconvenience  of  a  want  of  uniformity  in  the  rule  of  dam- 
ages in  the  laws  of  the  several  states  is  very  great,  and  has  been 
strongly  felt.  The  miscliiefs  to  conmierce,  and  perplezily  to  our 
merchants,  resulting  from  such  discordant  and  shifting  regula* 
tions,  have  been  ably,  justly,  and  frequency  urged  upon  the  con- 
sideration of  Congress ;  and  the  right  of  Congress  to  regulate,  by 
some  uniform  rule,  the  rate  and  rule  of  recovery  of  damages  upon 
protested  foreign  bills,  or  bills  drawn  in  one  state  upon  another, 
under  the  power  in  the  constitution  ^^  to  regulate  commerce  witii 
foreign  nations,  and  among  the  several  states  " ;  and  the  expe- 
diency of  the  exercise  of  that  right  have  been  well,  and,  I  think, 
conclusively  shown,  in  the  official  documents  which  have  been 
prepared  on  that  subject,  {e) 

(c)  Beyised  Statutes  of  Missouri,  1835,  96. 

(d)  Statutes  of  Ohio,  1831. 

(«)  See  the  Beport  of  Mr.  Yerplanck,  from  the  select  committee  already  referred  to, 
and  the  Report  of  a  Committee  of  the  Chamber  of  Commerce  of  New  York,  in  Feb- 
ruary, 1828.  In  that  last  document,  the  Committee  of  the  Chamber  of  Comma:ce 
approve  of  the  principle  of  damages  on  foreign  bills  returned  under  protest,  and  they 
state  that  the  practice  of  re-exchanges,  which  are  so  easily  made  between  the  great 

'  In  Missouri,  on  a  bare  certificate  of  deposit,  judgment  can  be  rendered  only  for 
the  sum  due ;  damages  for  dishonor  are  not  allowed.  Sawyer  v.  Page,  24  Missonri 
(3  Jones)  595. 

*  In  Delaware,  damages  on  protested  bills  drawn  on  persons  beyond  seas  are  twenty 
per  cent  on  the  contents  of  such  bills.  Bey.  Stat,  of  Del.  1852,  tit.  9,  ch.  63.  In 
California,  the  damages  on  protested  bills,  if  drawn  on  persons  in  any  of  the  United 
States  east  of  the  Rocky  Mountains,  are  fifteen  per  cent  on  principal  sum ;  if  drawn 
on  persons  in  Europe,  twenty  per  cent ;  such  damages  to  be  in  lien  of  interest  and  of 
aU  charges  incurred  before  or  at  the  time  of  giving  notice ;  but  the  holder  may  have 
interest  upon  the  amount  of  principal  and  damages  fiK>m  the  time  of  notice  and  of  de- 
mand ;  the  rate  of  exchange  to  be  diat  of  the  time  of  demand.  Statutes  of  Cat  1S50, 
ch.  100,  §§12-17. 
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*  (9.)   Of  mereantiU  ffuarantieB.  *  121 

A  guaraaty,  in  its  enlarged  sense,  is  a  promise  to  answer 
for  the  payment  of  some  debt,  or  the  performance  of  some  duty, 
in  the  case  of  the  failure  of  another  person,  who,  in  the  first  in- 
stance, is  liable.^  As  this  engagement  is  a  common  one  in  mer- 
cantile transactions,  and  analogous,  in  many  respects,  to  that  of 
iudorser  of  negotiable  paper,  a  few  remarks  concerning  its  crea- 
tion and  validity  will  not  be  altogether  inapplicable  to  the  sub- 
ject, (a) 

In  PUlans  v.  Van  Mieropy  (b)  it  was  held,  that  a  note  of  guar- 
anty, being  in  writing,  and  in  a  mercantile  case,  came  within  the 
reason  of  a  bill  or  note,  and  did  not  require  a  consideration  to 
appear  upon  the  face  of  it.  But  there  was  a  sufficient  apparent 
conaderation  in  that  case,  and  the  dicta  of  the  judges  were  after- 
wards considered  as  erroneous,  in  Barm  v.  Su^hes,  before  the 
House  of  Lords,  (e)  The  doctrine  in  the  latter  case  was,  that  all 
contracts,  if  merely  in  writing,  and  not  specialties,  were  to  be  con- 
sidered as  parol  contracts,  and  a  consideration  must  be  proved. 

The  English  statute  of  frauds,  (i)  which  has  been  adopted 
throughout  this  country,  requires,  that,  ^^  upon  any  special  prom- 
ise to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son, the  agreement,  or  some  memorandum  or  note  thereof,  must 
be  in  writing  and  signed  by  the  party  to  be  chaj^d  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized.''  An 
agreement  to  become  a  guarantor  or  surety,  for  another's  engage- 
capitals  of  Europe,  docs  not  exist  between  Europe  and  the  United  States ;  nor  do  our 
botiness  operations  require  fhem ;  and,  until  some  safe  and  satisfactory  substitute  is 
established,  the  usage,  in  this  countiy,  of  allowing  damages  on  protested  bills,  ought 
to  be  continued. 

(a)  The  character  of  letters  of  guaranty  as  commercial  instruments,  and  the  liberal 
manner  in  which  they  are  dealt  with  by  the  courts,  are  stated  by  Mr.  Justice  Story,  in 
Lawnnce  v.  McCalmont^  2  How.  U.  S.  426. 

[b)  3  Bur.  1663. 

(e)  7  Brown  P.  C.  550. 

{d)  89  Chftrles  IL  c.  8,  sec  4. 

I  A  guarantor  la  liable,  in  the  absence  of  fraud,  notwithstanding  the  invalidi^  of 
tbe  original  obligation.  Purdy  v.  Peters,  35  Barb.  (N.  Y.)  839;  Stems  v.  Marks,  35 
Bsrb.  (N.  Y.)  565.  But  if  the  instniment  be  illegal,  the  mle  is  held  to  be  otherwise. 
Swift  T.  Beers,  3  I>enio,  70.  A  guarantor,  executing  upon  the  understanding  and 
condition  that  others  are  to  join  with  him,  may  in  equity  restrain  a  suit  on  the  in- 
stniment if  the  others  haye  not  joined.  Evans  r.  Biemridge,  85  Law  Journal  (N.  8.) 
Part  i.  p.  102, 334. 
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ment,  is  within  the  statute ;  and  if  it  be  a  guaranty  for  the  sub- 
sisting debt  or  engagement  of  another  person,  not  only  the  engage- 
ment)  but  the  consideration  for  it,  must  appear  in  the  writing. 
The  word  agreemenJtj  in  the  statute,  includes  the  consideration  for 

the  promise,  as  well  as  the  promise  itself,  for  without  a  con- 
*  122    sideration  *  tiiere  is  no  valid  agreement.    This  was  the  de- 

cision  in  the  case  of  Wain  y.  WarUeri ;  (a)  ^  and  though 
that  decision  has  been  frequentiy  questioned,  (()  it  has  since  re- 
ceived the  decided  approbation  of  the  courts  of  law ;  (c)  and  the 
Gh.  J.  of  the  G.  B.  observed,  that  he  should  have  so  decided  if  he 
had  never  heard  of  the  case  of  Wain  v.  WarUerB.  The  English 
construction  of  the  statute  of  frauds  has  been  adopted  in  New 
Tork  and  South  Garolina,  and  rejected  in  several  other  states.  ((2) 
The  decisions  have  all  turned  upon  the  face  of  the  word  agree- 
ment; and  where,  by  stahite,  the  word  promise  has  been  intro- 
duced, by  requiring  the  promise  or  agreement  to  be  in  writing,  as 
in  Virginia,  Tennessee,  and  Mississippi,  the  construction  has  not 
been  so  strict,  and  the  consideration  of  the  promise  need  not  be 
in  writing,  (e) 

(a)  5  East,  10. 

(6)  See  Ex  parte  Minet,  14  Yesey,  190 ;  Ex  parte  Gardom,  15  Ibid.  SS6. 

(c)  Saunders  v.  VTakefield,  4  B.  &  Aid.  595 ;  JenkinB  v.  Reynolds,  3  Brod.  &  BIng. 
14 ;  Morly  v.  Boothbj  3  Bing.  107  ;  Kewbnry  v.  Armstrong,  6  Bing.  201  .> 

{d)  Sears  v.  Brmk,  8  Johns.  210 ;  Leonard  v.  Yredenboigh,  8  Ibid.  29 ;  a  Nott  4 
M'Cord,  372,  note ;  Packard  v.  Richardson,  17  lliass.  124 ;  Levy  v.  Merrill,  4  GreenL 
180 ;  S.  P.  Ibid.  387 ;  Sage  v.  Wilcox,  6  Conn.  81 ;  Mller  «.  Irvine,  1  Der.  & 
Batt  (N.  C.)  103.  The  point  was  extensively  discussed  in  this  last  case;  and  the 
majority  of  the  court,  under  the  act  of  1819,  which  followed  the  English  statnte  of 
firauds,  held,  that  it  was  not  requisite  under  that  statute  that  the  consideration  of  tibo 
contract  should  be  set  forth  in  the  written  memorandum  of  it,  and  that  the  considera- 
tion might  be  shown  by  parol  proof.  The  N.  T.  Revised  Statutes,  vol.  ii.  185,  reqniie 
the  special  promise  to  answer  for  the  debt,  definult,  or  miscarriage  of  another  peraon, 
to  be  in  writing,  and  the  ooruufentfibfi,  as  well  as  the  agreement,  to  be  expressed. 

(e)  Marshall  C.  J.,  5  Cranch,  151, 152;  Taylor  v.  Ross,  8  Teiger,  880;  Wren  v. 
Pearoe,  4  Smedes  &  Marsh.  91.  The  decisions  in  South  Carolina  have  changed,  and 
the  latest  doctrine  overrules  the  case  of  Wain  v.  Warlters,  and  the  written  agreement 
need  not  contain  the  consideration,  (Fyler  v.  Givens,  8  Hill  (S.  C.)  48,)  and  if  it  wav 
required,  the  words  vcdue  rtcdved  were  held  to  imply  it  sufficiently.  Woodward  v. 
Pickett,  1  Dudley  (8.  C.)  Law  and  Eq.  80.    So  it  is  now  held  in  New  Tork,  that  ina 

^  The  doctrine  established  by  this  case  was  abrogated  by  19  &  20  Vict  c  97,  sec.  3, 
enacting  that  no  guaranty  should  be  invalid  for  not  expressing  the  consideration  in 
terms  or  by  inference. 

^  See  Powers  v.  Fowler,  30  Eng.  L.  &  Eq.  225. 
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Where  the  guaranty  or  promise,  though  collateral  to  the  prm* 
dpal  contract,  is  made  at  the  same  time  with  the  principal  con- 
tract, and  becomes  an  essential  ground  of  the  credit  ffven  to  the 
principal  debtor,  the  whole  is  one  original  and  entire  transaction, 
and  the  consideration  extends  to  and  sustains  the  promise  of  the 
principal  debtor,  and  also  of  the  guarantor.'    No  other  consider 

promise  to  paj  for  the  debt,  default,  or  miscarriage  of  another,  the  words  value  received 
is  a  snfBcient  eacpfession  of  Ae  consideration.  Douglass  v,  Howland,  24  Wendell,  35 ; 
Watson  V.  M'Laren,  19  Ibid.  557  ;  Miller  v.  Cook,  23  N.  T.  495.  The  principle  is, 
that  the  consideration  mnst  clearly  appear  upon  the  guaranty  itself,  either  hj  express 
statement,  or  hj  necessary  implication,  or  just  inference  from  the  language  used.  The 
English  courts  hare  latterly  rexy  much  weakened  the  authority  of  the  case  of  Wain  «. 
Warltefs,  and  they  have  been  disinclined  to  take  the  rule  Tery  strictly,  and  haTe  con- 
sidered many  loose  expressions  as  implying  a  consideration  on  the  face  of  the  instru- 
ment Newbury  v.  Armstrong,  supra ;  Davis  v.  Wilkinson,  2  Per.  &  D.  256.  The 
weight  of  American  authority  does  not  cbincide  with  the  rule.  See  How  v.  Kemballi 
2  McLean,  103. 

*  Qsnoe,  where  A,  by  a  letter  of  credit,  agreed  to  accept  and  pay  the  drafts  of  B,  and 
G  at  the  same  time  wrote  at  the  foot  of  the  letter,  **  I  agree  to  g^uanmty  a  due  ac- 
ceptance and  payment,''  &c. ;  held,  that  the  letter  and  guaranty  might  be  read  to- 
gether, and  that  the  consideration  sufficiently  appeared  to  satisfy  the  statute  of  frauds. 
Union  Bank  v.  Coster,  3  Comst  203.  Staats  v.  Howlett,  4  Denio,  559 ;  Benedict  v. 
8herill,  Hill  &  Denio,  (N.  T.)  219. 

Where  the  terms  of  the  guaranty  may  express  either  a  past  or  cononnent  jurisdic- 
tion, as  the  former  construction  would  render  it  void  under  the  statute  of  frauds,  the 
latter  will  be  adopted.  Steele  v.  Hoe,  14  Q.  B.  431 ;  Edwards  v.  Jevons,  8  Mann.  Or. 
4  Scott,  436. 

Where  A  took  up  his  note  which  B  held,  and  transferred  to  B  the  note  of  a  third 
penon,  and  guarantied  its  payment,  it  was  held  that  the  agreement,  though  in  firm  a 
promise  to  pay  the  debt  of  another,  was  in  mbetanoe  a  contract  to  pay  the  guarantor's 
men  dtU,  in  a  pmHadar  wag,  not  within  the  statute  of  frauds,  and  Talid  without  any 
consideration  expressed.  Brown  v.  Curtiss,  2  Comst  225;  Qillighan  v.  Boardnum, 
29  Maine,  79. 

Two  other  cases  upon  this  already  perplexed  subject  of  guaranties,  as  afiected  by  the 
statute  of  fraodSy  hare  been  recently  much  discussed  in  the  courte  of  New  York,  and  a 
Tciy  remarkable  contrariety  of  opinion  was  found  to  exist 

In  the  earlier  of  these  cases  (Manrow  v.  Durham,  3  Hill,  584,)  a  pre-existing  note 
was  transferred  by  the  payee  for  a  valuable  consideration,  on  which,  contemporaneous- 
ly with  the  transfer,  the  payee  and  another  indorsed  the  following  guaranty :  ''  We 
guaranty  the  payment  of  the  within  note."  The  majority  of  the  Supreme  Court  held 
the  guaranty  to  be  in  effect  a  promissory  note,  importing  a  consideration,  and  not 
within  the  statute  of  frauds.  The  minority  of  the  court  considered  the  guaranty  a  col- 
lateral undertaking,  and  void  within  the  stetute  of  frauds,  for  the  want  of  a  considera- 
tion in  writing. 

In  the  other  case,  (Hall  v.  Farmer,  5  Denio,  484,)  perhape  the  same  point  was  in- 
Tohrcd.  (See  the  opinion  of  the  minority  of  the  court,  2  Comst  557.)  A  note  was 
made  by  debtors  payable  to  the  order  of  a  third  person,  to  be  transfexred  in  payment  of 

15* 
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ation  need  be  shown  than  that  for  the  original  agreement,  upon 
which  the  whole  debt  rested,  and  that  may  be  shown  by  parol 

proof,  as  not  bemg  within  the  statute.  (J)  If,  however,  {he 
*  128   guaranty  be  of  a  preriously  existing  *  debt  of  another,  a 

consideration  is  necessary  to  be  shown,  and  that  must  ap- 
pear in  writing,  as  part  of  the  collateral  undertaking ;  for  the  conr 
sideration  for  the  original  debt  will  not  attach  to  this  subsequent 
promise ;  and  to  such  a  case  the  doctrine  in  Wain  v.  Wartters  ap- 
plies, (a)    But  if  the  promise  to  pay  the  debt  of  another  arises  out 

(/)  Leonard  v.  Yiedenburgh,  8  Johns.  29 ;  D'Wolf  v.  Babaod,  1  Peters  U.  S.  476. 
The  doctrine  in  8  Johns,  is  confirmed  in  11  Ibid.  221,  and  13  n>id.  175 ;  and  in  Peters's 
Bep.  the  doctrine  is  said  to  be  founded  in  good  sense  and  convenience. 

(a)  Manrow  v,  Durham,  8  Hill,  584.  The  words  rxdue  received  hsve  been  hdd  to  be 
a  snffident  expression  of  consideration  in  a  guaranty.  Wiatnn  v.  IfLaren,  19  Wen- 
dell, 557.  But  this  appears  to  rednoe  the  statute  nqnisition  of  the  setting  forth  a  con- 
sideration to  a  mere  formality.^ 

a  pre-existing  debt,  and,  at  fhe  time  of  the  maldng  and  transfer,  the  third  per8<»i  to 
whose  order  the  note  was  made  payable,  indorsed  upon  it,  "  We  guaranty  the  pay- 
ment of  the  within.''  The  Supreme  Court  were  unanimous  in  the  opinion,  th&t  the 
undertaking  of  the  guarantors  in  this  case  was  collateral  and  void  within  the  statute^ 
because  fbe  consideration  was  not  expressed  in  writing. 

When  the  former  of  these  cases  came  befoxo  the  Court  of  Appeals,  (2  Comst  SS3,) 
the  court  were  nearly  equally  divided,  and  there  being  no  legal  majority  for  a  reversal, 
the  decision  of  the  Supreme  Court  was  affirmed.  Subsequently,  the  other  case  came 
before  the  Court  of  Appeals,  (2  Comst  553,)  and  for  the  like  reasons  the  decision  of 
Supreme  Court  in  that  case  also  was  affirmed. 

But  the  tendency  of  the  Kew  York  courts  would  now  seem  to  be  in  favor  of  the  doe- 
trine  of  the  minority  of  the  court  in  Manrow  v.  Durham,  supra,  that  a  contemporaneous' 
guaranty,  whether  indorsed  on  the  note  or  put  upon  a  separate  paper,  is  a  distinct  col- 
lateral undertaking  within  the  statute  of  frauds,  and  must,  therefore,  have  a  considera- 
tion expressed  in  writing.  Weed  v.  Clark,  4  Sandf.  31 ;  Spicer  v.  Norton,  13  Baib. 
(N.  Y.)  542 ;  Brewster  v.  Silence,  11  Barb.  (N.  Y.)  144 ;  S.  C.  4  Seld.  207 ;  Draper  o. 
Snow,  20  K.  Y.  331.  See  Moore  v.  Cross,  19  Law  Bep.  671.  But  in  the  subsequent 
case  of  Church  v.  Brown,  21  N.  Y.  315,  the  authority  of  Brewster  v.  Silence  was  great- 
ly shaken,  and  perhaps  overthrown.  The  point  must  at  least  be  considered  open  in 
the  courts  of  New  York  to  further  discussion.  See  also  Cardell  v.  Hill,  21  N.  Y.  336. 
In  this  case  on  a  purchase  of  goods  payment  was  made  in  a  chattel  note  which  the 
purchaser  said  he  warranted  to  be  good :  it  was  held,  that  on  this  warranty  he  was  lia- 
ble. To  the  same  effect  is  Fowler  v.  Clearwater,  35  Barb.  (N.  Y.)  143,  and  Dunning 
v.  Boberts,  35  Barl^.  (N.  Y.)  463. 

In  Bice  v,  Hathaway,  18  111.  548,  it  was  held,  that  the  consideration  of  a  note  will 
support  a  g^uaranty,  if  made  at  the  same  time. 

1  Day  V.  Elmore,  4  Wise  190 ;  Cooper  r.  Dedrick,  22  Barb.  (N.  Y.)  516.  If  guar- 
anty be  under  seal,  and  expressed  to  be  in  consideration  of  one  dollar  paid,  it  is  good, 
though  the  dollar  was  not  in  fact  paid.  Childs  v.  Bomnm,  11  Barb.  (N.  Y.)  14.  So, 
if  the  consideration  appear  in  one  of  two  contemporaneous  instruments  r^ating  to 
the  same  subject,  they  may  be  read  together.    Hanford  v,  Bogers,  11  Barb.  (N.  Y.)  18. 
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of  some  new  and  (original  coneideration  of  benefit  or  hann  moving 
between  the  newlj  contracted  parties,  it  is  then  not  a  case  within 
the  statute,  (b) 

There  are  no  such  words  in  the  statute  of  frauds  as  original  and 
oollateral.  The  promise  referred  to  is  to  answer  for  the  debt  or 
default  of  another.  The  term  debt  implies  that  the  liability  of 
the  principal  had  been  precedently  incurred ;  but  a  default  may 
arise  upon  an  executory  contract ;  and  a  promise  to  pay  for  goods 
to  be  furnished  to  another  is  a  coUatercd  promise  to  pay  on  the 
other's  default,  provided  the  credit  was  in  the  first  instance  given 
solely  to  the  other.  If  the  whole  credit  be  not  given  to  the  per- 
son who  comes  in  to  answer  for  another,  his  imdcrtaking  is  col- 
lateral, and  must  be  in  writing,  (c)  If  the  original  debt  remains 
a  subsisting  debt,  a  promise  by  a  third  person  to  pay  it,  in  con- 
sideration of  forbearance,  is  a  collateral  promise,  (d) 

After  a  valid  guaranty  has  been  made,  the  rights  of  the  parties, 
in  the  relative  character  of  principal  and  surety,  afibrd  an  inter^t- 
ing  subject  of  inquiry,^  and  the  doctrine  in^the  case  of  negotiable 


(&)  Leonard  v,  Yredenbiirgh,  S  Johns.  29 ;  Bailey  v.  Freeman,  11  Ibid.  221 ;  Hant  v. 
Adams,  5  Mass.  S58 ;  VTilliams  v.  Leper,  3  Burr.  1S8S ;  Atkinson  v.  Carter,  2  Cbitty, 
403 ;  Clark  v.  Small,  6  Yerger  (Tenn.)  418. 

(c)  Ldand  v.  Crejon,  1  M'Cord,  100. 

{d)  Watson  v.  Randall,  20  Wendell,  201. 


'  In  New  York,  if  a  third  person,  at  the  time  of  a  transfer  of  a  note,  write  his  name 
upon  the  back,  he  can  be  held  liable  as  an  indorser  only.  Spies  v.  Qilmore,  1  Comst. 
321 ;  Ellis  v.  Brown,  6  Barb.  (N.  Y.)  282 ;  Cottrell  v.  Conklin,  4  Duer,  45.  But  if  un- 
der similar  circomstanoes  a  tfiird  person  guaranties  the  payment  of  a  note,  he  is  not 
liable  as  an  indorser,  but,  t^  seems,  as  guarantor  only,  though  the  decisions  are  conflicting. 
Brown  v,  Curdss,  2  Comst  225,  226.  In  the  first  case  above  mentioned,  the  person 
signing  would,  in  Vermont,  be  a  jwnt  maker,  Sylvester  v.  Downer,  20  Vermont, 
855,  and  in  Louisiana,  a  turety,  McQuire  v,  Bosworth,  1  Louis.  248;  Penny  v. 
Farham,  Id.  274.  But  see  Manice  v,  Duncan,  12  Louis.  715.  So  also  in  Qeoi^ia,  by 
statute  of  1826,  he  would  be  liable  as  aurety,  Collins  v,  Everett,  4  Geo.  266.  In  Ohio, 
if  the  indorsement  was  contemporaneous  with  the  making  of  the  note,  such  indorser 
will  be  liable  as  guarantor.  Bobinson  v.  Abell,  17  Ohio,  36 ;  Greenough  v.  Smead,  3 
Ohio  (N.  S.)  415..  So  in  Illinois,  Webster  v.  Cobb,  17  HI.  459.  In  Missouri,  by  such 
indoTMment,  the  indorser  becomes  joint  promisor.  Goode  r.  Jomes,  9  Mis.  876 ;  Lewis 
p.  Harvey,  18  Id.  74.  So  also  in  Massachusetts,  Samson  v.  Thornton,  3  Metcalf,  275 ; 
Wilson  V.  Foot,  U  Id.  285.  So  also  in  Maine,  in  New  Hampshire,  in  South  Carolina, 
in  Michigan,  in  Indiana,  and  in  Texas.  Lowell  v.  Gage,  38  Maine,  35 ;  Currier  v. 
Fellows,  7  Foster,  366 ;  Carpenter  r.  Oaks,  10  Rich.  17 ;  Higgins  v.  Watson,  1  Mann. 
(Mieh.)  428;  Cecil  p.  Mix,  6  Porter  (Ind.)  478;  Cook  v.  Southwick,  9  Texas,  615. 
In  Alabama,  he  would  be  liable  only  as  surety.    The  Branch  Bank  v.  James,  9  Ala. 
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paper,  as  to  demand  and  notice,  has  only  a  qualified  applicati<m 
to  the  guarantor.  Thus  it  has  been  held,  that  the  guarantor  of  a 
note  could  be  discharged  by  the  laches  of  the  holder,  as  by  neglect 
to  make  demand  of  payment  of  the  maker,  and  to  give  notice  of 
non-payment  to  the  guarantor,  provided  the  maker  was  solvent  tahem 

the  note  fell  due^  and  became  insolvent  afterwards.  The 
*124   rule  is  not  *so  strict  as  in  the  case  of  mere  negotiable 

paper,  and  the  neglect  to  give  notice  must  have  produced 
some  loss  or  prejudice  to  the  guarantor,  (a)  The  indorser  of  ne- 
gotiable paper  is  entitled  to  strict  notice,  but  the  guarantor  is 
only  entitled  to  notice  when  he  may  be  prejudiced  by  the  want 
of  it.  (()    And  in  the  case  of  the  absolute  guaranty  of  the  act  of 

(a)  A  oommercial  guaranty  is  not  a  negotiable  paper.  See  mipra,  rol.  ii.  549 ;  Birck- 
head  v.  Brown,  5  Hill,  684. 

(6)  Oxford  Bank  v.  Hajnes,  8  Pick.  423 ;  Talbot  v.  Gaj,  18  Pick.  5S4.  The  <^»ii- 
ion  of  Duncan  J.,  in  Qibbs  o.  Cannon,  9  Seig.  &  Bawle,  S03,  is  to  the  same  point 
See,  also,  Philips  v.  Afltiing,  8  Tannt  206 ;  Warrington  v.  Pnrbor,  8  East,  248 ;  Raf> 
fin  J.,  in  Qrice  v,  RickB,  8  Der.  (N.  C.)  65 ;  Wildes  v.  Sarage,  1  Story  C.  C.  86.  A 
guarantor  not  being  a  part/  to  a  promissory  note,  and  who  guarsnfaes  its  payment  if 
not  paid  at  maturity,  is  not  entitled  to  demand  or  notice  of  its  dishonor.  Walton  «. 
MascaU,  13  Mees.  &  W.  72, 453 ;  Cooper  v,  Paige,  24  Siaine,  73.^  The  cases  are  some- 
what contradictory  on  this  point ;  but  in  Lewis  v.  Brewster,  2  McLean,  21,  and  in  Foot 
v.  Brown,  lb.  369,  the  cases  were  reyiewed  by  Judge  McLean ;  the  rule  was  considered 
as  settled,  that  the  guarantor  of  a  promissory  note  was  entitled  to  notice  of  non-pay- 
ment by  the  drawer  unless  the  drawer  was  insolyent  at  the  time  the  note  became  due, 
and  the  declaration  must  aver  it  It  was  held,  in  Edmondston  r.  Drake,  5  Peters  U. 
S.  624;  Douglass  v.*  Reynolds,  7  Peters  XT.  S.  118;  Adams  v.  Jones,  12  Peters  U. 
S.  307 ;  Craft  v.  Isham,  13  Conn.  28 ;  Mussey  «.  Bayner,  22  Pick.  223 ;  Lawson  o. 
Townes,  2  Ala.  (N.  S.)  373 ;  Oaks  v.Weller,  13  Vermont,  106 ;  and  in  SoUee  &  Warley 
V.  Meugy,  1  Bailey  (S.  C.)  620,  that  the  party  giving  a  letter  of  guaranty  has  a  right 
to  know,  by  notice  in  a  reasonable  time,  whether  it  is  aooepted  or  acted  upon,  and  the 
amount  of  goods  or  credit  given  on  the  faith  of  it,  and  more  especially  if  it  be  a  ccm- 
tinuing  guaranty.  Upon  a  guaranty  for  future  advances,  the  party  making  the  ad- 
vances is  bound  to  give  notice  to  tiie  guarantor  of  his  acceptance  thereof,  unless  the 
agreement  to  accept  be  contemporaneous  with  the  guaranty.    Wildes  v.  Savage,  1 

949.  In  California,  the  liability  of  a  guarantor  on  a  promissory  note  is  strictly  that  of 
an  indorser.    Pierce  v.  Kennedy,  5  Cal.  138. 

The  guarantor  of  the  payment  of  a  note  is  Hable  for  interest  fh>m  the  time  of  the  de- 
fault of  the  maker  or  acceptor.  Ackerman  v.  Ehrensperger,  16  Mees.  &  W.  99.  At 
least  if  he  has  received  notice  of  such  default  Washington  Bank  v.  Shurtlefl^  4  Met- 
calf,  30. 

A  party  assigning  by  indorsement  a  subscription  paper  for  improvements  in  a  street, 
becomes  liable  like  an  indorser  of  a  promissory  note,  and  as  guarantor  of  the  genu- 
ineness of  the  names  subscribed.    So  held  in  Bischof  v,  Coffelt,  6  Ind.  23. 

^  This  doctrine  was  laid  down  in  most  unqualified  terms  in  Grover  v.  Hoppoch,  2 
Dutch  (N.  J.)  191. 
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another)  as  of  his  promise  to  pay  a  debt,  or  perform  a  special 
agreement,  the  doctrine  of  notice  applicable  to  negotiable  paper 
does  not  apply.  The  guarantor  must  inquire  of  his  principal,  or 
take  notice  of  his  default  at  his  peril,  unless  notice  be  required 
by  the  contract  of  guaranty,^  or  tiiere  has  been  a  negligence  on 

Storj  C.  C.  26 ;  Lane  9.  LeTillian,  4  Ari^.  76 ;  Howe  o.  Nickeb,  22  Maina,  175.'  la 
^  case  of  a  goarantf  limited  to  a  single  transactioii,  the  goarantor  is  entitled  to  no- 
tice of  the  adTance  or  credit  giTen  under  it,  within  a  reasonable  time ;  whereas,  in  th« 
eMO  of  a  oontiiuiing  gnaranQri  in  which  a  series  of  transactions  is  in  contemplation,  it 
wiU  be  sufficient  to  give  notice  of  the  amount  for  which  the  guarantor  is  responsible, 
within  a  reasonable  time  after  the  transactions  are  closed,  and  notice  of  each  successive 
tnmsartion  as  it  arises  need  not  be  given.'  Beasonable  diligence  to  xjiaJLe  demand, 
aad,  in  case  of  noB-payment,  to  give  notice  of  non-payment,  is  required,  in  the  case  of 
the  gnaran^  of  a  debt,  or  the  guarantor  will  be  dischaiged  to  the  amount  only  of  the 
loos  or  damage  he  may  have  sustained  from  the  want  of  such  demand  and  notice. 
Douglass  «.  Reynolds,  sigtrag  Bradley  v.  Caiy,  8  Greenl.  234,  8.  P. ;  Adoock  v.  Flem* 
iag,  8  Dev.  &  Batt  825 ;  16  Louis.  543,  S.  P.^  On  the  other  hand,  the  surety  in  a 
bond  for  the  fidelity  of  a  party  for  an  indefinite  period  cannot  determine  his  liabili^ 
at  pkasore  by  giving  notice;  and  this  is  the  English  rule  both  at  law  and  in  equi^. 
Gilven V.  Gordon,  1  Kaon*  &  ByL  497;  2  Sim.  253;  4  Buss.  581. 

*  Walker  v.  Forbes,  25  Ala.  139 ;  Bell  9.  Eellar,  13  B.  Moo.  381 ;  Lawton  9.  Maner, 
9  Bkh.  Iaw  (S.  C.)  335.  An  absolute  present  guaranty,  complete  in  its  terms,  as  a 
guaranty  that  "  the  within-named  shall  well  perform  the  within  contract,"  takes  effect 
as  soon  as  it  is  acted  upon,  without  notice  of  acceptance.  Bright  v.  McKnight,  1 
Sneei  (Teon.)  158.  As  to  what  will  be  considered  to  amount  to  a  notice  of  aooept- 
aace,  see  Noyes  v.  Nichols,  2  Wms.  (28  Vt)  160. 

<  Lowe  9,  Beckwith,  14  B.  Hon.  (Ky.)  184;  Cahnxac  v.  Samini,  29  Ala.  288.  A 
general  letter  of  credit  authorises  any  penon  to  whom  it  may  be  presented  to  act  up- 
on the  proposition  therein  contained ;  and  the  author  of  soch  letter  will  be  liable  to  any 
person  who  makes  advances  upon  it,  though  he  has  no  notice  of  such  advances.  Union 
Bank  v.  Coster,  siqpra ;  Lowry  v.  Adams,  22  Vermont,  160.  As  to  what  constitutes  a 
general  letter  of  credit,  see  Benedict  o.  Sherill,  Hill  &  Donio  (N.  T.)  219. 

*  Louisville  M.  Co.  v,  Welsh,  10  How.  U.  S.  461 ;  Dunbar  v.  Brown,  4  McLean, 
166 ;  Beebe  9.  Dudley,  6  Foster,  249.  See  Farmers'  Bank  v.  Korcheval,  2  Gibbs 
(Miqh.)  504.  Insolvency  of  the  principal  debtor  will  excuse  delay  in  proceeding 
against  him,  and  notice  of  non-pi^yment  to  the  guarantor.  Bashford  v.  Shaw,  4  Ohio 
(N.  S.)  263 ;  Salem  Manufacturing  Co.  v.  Brewer,  4  Jones  Law  (N.  C.)  429.  And 
the  notice  must  be  positive  and  unconditional.  Spencer  v.  Carter,  4  Jones  Law  (N. 
C.)  287. 

*  Brown  9.  Curtiss,  2  Comst.  225 ;  Van  Rennsselaer  9.  Miller,  Hill  &  Denio  (N.  T.) 
237.  But  if  the  guaranty  be  that  the  note  is  ooUectable,  legal  proceedings  must  be  re- 
sorted to  against  both  maker  and  indorsers,  before  the  guarantor  is  Uable.  Lovdand 
9.  Shepard,  2  Hill,  139;  Van  Dervecr  9.  Wright,  6  Barb.  (N.  Y.)  547.  See,  also, 
Blanchard  9.  Wood,  26  Maine,  358;  Day  v,  Elmore,  4  Wise.  190.  And  where  the 
holder  of  a  bond  and  mortgage  assigned  the  same,  and  guarantied  "  the  collection  of  all 
sums  of  money  unpaid  upon  said  bond  and  mortgage,"  and  waived  the  assignee's  ex- 
hausting his  remedy  upon  the  mortgage^  it  was  held,  that  the  assignee  must  yet  proceed 
upon  the  band,  before  the  liability  of  the  guarantor  is  fixed.  Newell  9.  Fowler,  23 
Barb.  (N.  T.)  628. 
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the  part  of  the  holder,  and  the  guarantor  has  Bustained  damage 
to  himself,  (c)  ^  But  when  the  contract  of  a  guarantor  or  surety 
is  duly  ascertained  and  imderstood,  by  a  fair  and  liberal  construo- 
tion  of  the  instrument,  the  principle  is  well  settled  that  the  case 
must  be  brought  strictly  within  the  terms  of  the  guaranty,^  and 

(c)  Somenall  v.  Barneby,  Cro.  J.  287 ;  Brookbank  v.  Taylor,  lb.  685 ;  Bii^  «. 
Trippet,  1  8aand.  32 ;  Allen  v.  Bightmere,  20  Johns.  366 ;  Douglass  v,  Howland,  24 
Wenddl,  35 ;  Whitnej  v,  Groot,  lb.  82;  Breed  v.  Hillhonse,  7  Conn.  528 ;  Tfansher 
V,  Ely,  2  Smedes  &  Marsh.  189.  A  guaranty  is  not  separately  negotiable.  It  is  a 
special  contract,  which  can  be  enforced  only  by  a  party  to  it  Qibson  C.  J.,  in  M1)oa] 
v.  Yeomans,  8  Watts,  361 ;  Watson  v.  M'Laren,  19  Wendell,  557 ;  S.  C.  26  WendeO, 
425.  The  guaranty  is  not  n^otiable  so  as  to  entitle  an  assignee  to  sue  in  his  own 
name,  unless  it  be  written  upon  the  note,  or  be  on  a  separate  paper  attached  to  it.  Aa 
to  a  guaranty  on  the  face  of  a  bill  of  exchange,  not  limited  to  any  particular  penoiiy 
but  to  the  payee  or  his  order,  or  to  bearer,  Mr.  Justice  Story  (Story  on  Bills,  §  45S) 
thinks  the  better  doctrine  to  be,  that  it  is,  upon  general  principles,  as  well  as  upon  the 
usage  of  the  commercial  world,  a  complete  guaranty  to  every  suocessiye  person  who 
shall  become  the  holder  of  the  bill.  Many  of  the  authorities  go  so  far  as  to  wm^intaiw 
that  the  same  doctrine  applies  to  such  a  guaranty  upon  a  separate  paper.  Adams  o. 
Jones,  12  Peters  XT.  S.  207 ;  Walton  v,  Dodson,  3  Oarr.  &  Pa.  163 ;  Bradley  v.  Gary,  8 
Greenl.  284 ;  Yerplanck,  Senator,  in  M'Laren  v.  Watson,  26  Wendell,  425.^  A  surety, 
after  being  sued,  and  be/on  patfment,  may  bring  a  suit  for  indemni^.  So  he  may,  if 
the  debter  is  in  a  state  of  insolvency,  or  if  the  debt  has  become  due  and  remaina  un- 
paid. These  are  statute  and  just  provisions  in  the  Louisiana  Civil  Code,  art  3086. 
See,  also,  Webb  v.  Pond,  19  Wendell,  423,  S.  P. ;  and  by  statute,  in  1821,  in  Alabama, 
the  surety  may  require  the  creditor  to  put  his  bond  in  suit  forthwith,  and  proceed 
therein  with  due  diligence,  and  in  de&ult  thereof,  the  surety  will  be  discharged.  So 
in  Arkansas,  by  statute,  the  creditor  must  sue  the  principal  debtor  within  thirty  days 
after  notice,  or  the  surety  will  be  exonerated.  This  is  an  alteration  of  the  general  role, 
that  a  surety  cannot  require  the  creditor  to  sue  the  principal  debtor  before  resorting  to 
him  for  payment  His  remedy  is  to  pay  the  debt,  and  take  the  creditor's  rights  against 
the  debtor  by  subrogation.  Griffing  v.  Caldwell,  1  Rob.  Louis.  15.  This  is  the  settled 
English  equity  doctrine ;  and  the  cases  of  Pain  v,  Packard,  13  Johns.  174,  King  v. 
Baldwin,  17  lb.  384,  were  evidently  a  departure  ftom  it,  and  they  have  been  followed 
by  some  other  of  the  American  cases.    Bemsen  v.  Beekman,  25  N.  Y.  552. 

^  In  Vermont,  it  soems  that  a  guaranty  is  negotiable  equally  with  the  note  upon 
which  it  is  indorsed.  Patridge  r.  Davis,  20  Vermont,  499.  See,  however,  Tuttle  p. 
Bartholomew,  12  Metcalf,  452 ;  Taylor  r.  Binney,  7  Mass.  479 ;  Ten  Eyck  v.  Brown, 
4  Chand.  151 ;  Tinker  v.  McCauley,  3  Qibbs  (Mich.)  188  ;  Rice  v.  Dewey,  13  Gray,  47. 

7  Union  Bank  v.  Coster,  3  Comst  203;  Farrow  v.  Respess,  11  Lred.  170;  Wood- 
stock Bank  v.  Downer,  1  Williams,  539 ;  Tancey  v.  Brown,  3  Sneed,  89 ;  Donley  o. 
Camp,  22  Ala.  659 ;  McDougal  v,  Calef,  34  N.  Hamp.  534 ;  Harris  v.  Pierce,  6  Ind. 
162. 

B  Smith  V.  Montgomery,  3  Texas,  199 ;  Watriss  v.  Peirce,  1  Fogg,  560.  If  pay- 
ment by  a  vendee  be  guarantied,  on  condition  that  the  vendee  will  give  credit  until  a 
specified  time,  the  guarantor  will  not  be  liable  if  a  shorter  credit  be  given,  though  the 
vendor  did  not  require  payment  until  the  specified  time.  Walrath  v.  Thompson,  8 
Comst  185;  Henderson  v,  Marvin,  31  Barb.  (N.  T.)  297 ;  Leeds  v.  Dunn,  10  N.  Y. 
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the  liability  of  the  surety  cannot  be  extended  by  implication,  (d) 
The  claim  against  a  surety  is  stridismni  juris  ;  ^^  and  it  is  a  well- 
settled  principle,  that  a  surety  who  pays  the  debt  of  his  principal 
will,  in  a  clear  case  in  equity,  be  substituted  in  the  place  of  the 
creditor  to  all  liens  held  by  him  to  secure  the  payment  of  his 
debt,  and  the  creditor  is  boimd  to  preserve  them  unimpaired  when 
he  intends  to  look  to  the  surety  for  payment,  (e)  ^^    But  a  further 

{d)  In  Birckbead  v.  Brown,  5  HiU  (N.  Y.)  685,  it  was  held,  that  there  most  not  be 
•Dj  departure  whatever  from  the  strict  terms  of  the  contract,  as  r^ards  a  surety  or 
^■■riBlfirj  aand  if  he  agreed  to  sustain  drafts  at  sixty  dajs'  sight,  he  is  not  bound  by 
diafti  at  mmtj  daytf  sight;  and  if  the  creditor  by^any  valid  agreement  disables  him- 
self fitmi  suing  the  debtor,  even  for  a  sagia  day,  the  sorelgr  is  released.*  On  the  other 
hand,  a  creditor  is  not  bound  to  actiye  diligence  to  proserra  his  lighla.  He  may  merely 
remain  passiTe.  Theobald  on  Prindpai  and  Surety,  80 ;  King  v»  Baldwiii,  2  Jidms. 
Ch.  f»59 ;  Johnson  v.  The  Planters'  Bank,  4  Smedes  &  Marsh.  165.  This  is  the  true 
pnnciple  to  be  extracted  from  all  the  cases.  3  Meriv.  272-279;  SBing.  156;  17 
Wendell,  179.  But  ibr  the  better  protection  of  the  surety,  it  is  a  general  rule  that 
there  can  be  no  recovery  against  him,  whero  his  character  appears  on  the  &ce  of  the 
instrument,  without  dedaring  specially  on  the  contract.  Bronson  0.  J.,  1  Denio.  106. 
It  was  adjudged  in  the  above  case  of  Johnson  v.  The  Planters'  Bank,  that  the  surety 
was  not  discharged  by  a  fieulnre  of  the  creditor  to  present  his  claim  to  the  administrator 
of  the  principal  in  due  season. 

(e)  Bacon  v,  Chesney,  1  Stark.  N.  P.  192 ;  Myers  v.  Edge,  7  Term,  254 ;  Combe  v. 
Woolf,  8  fiing.  156;  Walsh  o.  Bailie,  10  Johns.  180;  Lanuse  v.  Barker,  Ibid.  327, 
328;  Dobbin  v,  Bradley,  17  Wendell,  422;  Cheesebrough  v.  Millard,  1  Johns.  Ch. 
409,  413 ;  Goswiler's  Estate,  3  Penn.  203 ;  Hereford  v.  Chase,  1  Bob.  Louis.  212 ; 
Wade  p.  Green,  3  Humph.  (Tenn.)  547.  See,  also,  in/ira,  vol.  iv.  377 ;  Bell's  Prin- 
€i]rfes  of  the  Law  of  Scotland,  77.  But  the  substitution  or  subrogation  exists,  not  in 

469.  Where  the  surety  mortgaged  lands  to  secure  notes  to  be  indorsed  by  the  party, 
and  any  renewals  thereof,  and  the  time  of  payment  of  such  a  note  was  extended,  wiUi- 
ODt  making  a  renewal  note,  the  surety  was  held  discharged.  Smith  v,  Townsend,  25 
K.  Y.  479. 

*  But  a  guaranty  ^nll  not  be  rendered  invalid  if,  the  period  of  credit  being  sixty 
days,  a  note  at  tiiat  time  not  excluding  days  of  grace  is  received.  Smith  v.  Dana,  6 
HiU,  543. 

^  In  order  to  make  one  person  liable  for  the  debt  of  another,  the  plaintiff  must 
dearly  prove  the  liability ;  every  ambiguity  in  the  proof  weighs  in  favor  of  the  de- 
fendant Kellogg  V.  Stockton,  29  Penn.  State,  460.  Where  the  agreement  on  which 
liie  guaranty  was  given  was  for  a  loan  of  money,  and  the  extinguishment  of  an  old 
debt  was  substituted,  it  was  held  that  the  surety  was  not  bound.  Mc Williams  v. 
Mason,  6  Duer,  276.  In  the  Gen.  Steam  Nav.  Co.  v.  Bolt,  6  C.  B.  (N.  S.)  550,  pay- 
ments made  to  a  shipbuilder  earUer  than  they  were  required  by  the  contract  were  held 
to  discharge  his  guarantor  from  liability  on  a  failure  to  complete  the  ship. 

^  Goodyear  v.  Watson,  14  Barb.  (N.  T.)  481 ;  La  Farge  v.  Herter,  11  Barb.  (N.  Y.) 
159 ;  Watson  v.  Alcock,  19  Eng.  L.  &  Eq.  239.  See,  also,  Curtis  v.  Tyler,  9  Paige, 
432 ;  Kramer's  Appeal,  37  Penn.  71 ;  Comwell's  Appeal,  7  Watts  &  Serg.  305.  See 
Strong  r.  Foster,  38  Id^  282 ;  Peari  St  Cong.  Soc  v.  Imlay,  23  Conn.  10.    An  agree- 
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pursuit  of  ibis  subject  of  guaranty  would  not  strictly  appertain  to 
the  doctrine  of  negotiable  paper ;  (/)  and  I  shall  conclude  the 

favor  of  all  who  pay  a  debt,  bat  onlj  of  those  who,  being  boand  for  it,  dischai^  il. 
Harrison  v,  Blaland,  5  Sob.  LoaiB.  204. 

There  seems  to  be  some  oonfosion  ia  the  eases  as  to  the  constniction  and  efiect  of 
the  word  guaranty^  It  may  be  considered,  as  Mr.  Justice  Stoiy  obsenred,  a  dear  priiM 
ciple,  that  the  contract  of  guaranty  is  not  an  absolnte  bnt  a  conditional  contract,  and 
tMs  strict  construction  is  not  to  be  departed  from,  unless  the  contract  requires  it,  and 
the  guarantor  is  entitled  to  demand  and  notice  within  a  reasonable  time,  as  in  oommoiL 
cases  of  guaranty.  See  Story  on  Promissory  Notes,  §§  470-474,  where  the  modem 
American  cases  are  criticised  and  examined.  And  on  this  subject  of  surety  it  is  ad- 
judged, that  a  judgment  obtained  against  him  does  not  change  the  character  of  his 
debt,  nor  his  relation  to  his  princ^ial  debtor,  and  delay  granted  to  the  latter  will  re- 
lease the  former,  in  the  same  manner  as  if  no  judgment  had  been  obtained.  Gnstine  v. 
Union  Bank,  10  Robinson's  La.  R.  418.  But  though  the  prindpal  debtor  be  discharged 
ftom  his  obligation  by  some  personal  disability,  as  coverture,  in&ncy,  the  surety  will 
be  held  bound.  KimbaU  v.  Newell,  7  Hill  (N.  T.)  116.  This  was  also  the  conclnaioa 
of  the  civil  law.    Domat,  b.  8  torn.  iv.  see.  1,  art.  lO.^^ 

(/)  The  student  will  find  the  law  concerning  mercantile  guaranties,  and  of  principal 
and  sure^,  fhlly  examined,  and  the  substance  of  the  numerous  cases  well  digested,  in 
Fell's  Treatise  on  MercantOe  Guaranties,  and  in  Theobald's  Treatise  on  the  Law  of 
Principal  and  Surety,  published  at  London,  in  1839,  and  at  Philadelphia,  In  1883. 
Mr.  Sedgwick,  in  his  Treatue  on  the  Measure  of  Dsimages,  devotes  a  whole  chapter 
(ch.  11)  to  the  rule  of  damages  growing  out  of  the  contract  of  principal  and  sure^, 
and  the  numerous  cases  are  fully  and'  critically  examined,  with  his  usual  acutenesf 
and  candor. 

ment  by  the  holder  with  the  principal  for  an  extension  of  the  time  of  payment,  without 
the  assent  of  the  surety,  will  discharge  the  surety,  if  founded  upon  a  good  consideration. 
Chuto  V.  Pattee,  87  Bfame,  102.  This  is  qualified  in  Limerick  Bank  v.  Mallctt,  42 
Maine,  849,  which  holds  that  the  surety  is  not  discharged,  if  the  holder  did  not  know, 
at  the  time  he  agreed,  that  he  was  surety^  Ned  v,  Harding,  2  Met  (Ky.)  247.  But 
if  he  assent,  his  liability  remains.  Wright  v.  Storrs,  6  Bosw.  600.  And  see  Dunn  v* 
Spalding,  43  Maine,  886 ;  Dubnisson  v,  Polkes,  80  llCss.  432 ;  Shook  v.  State,  6  Port. 
(Ind.)  lis ;  Bangs  v.  Mosher,  23  Barb.  (N.  Y.)  478.  Taking  a  note  on  time,  as  col- 
lateral, is  such  a  giving  of  time  aa  will  discharge  a  guarantor.  Michigan  State  Bank 
V.  Leavenworth,  2  Wms.  (29  Yt.)  209.  And  see  Wilson  v.  Wheeler,  8  Wras.  (29  Yt) 
484 ;  and  contra,  Austin  v.  Curtis,  31  Vermont,  64 ;  and  Emes  v.  Widdowson,  4  Carr.  & 
Pa.  151.  And  where  the  payee  of  a  guarantied  note  oommenoed  suit  thereon,  but  while 
the  suit  was  pending,  without  the  knowledge  or  consent  of  the  guarantor,  took  new 
notes  payable  at  future  diflbrent  times,  the  guarantor  was  held  to  be  diseharged.  Hart 
V.  Hudson,  6  Duer  (N.  Y.)  294.  So  will  nnrsasonable  delay  in  enforcing  proceedioge 
against  him.  Miller  v,  Berkey,  27  Penn.  317.  And  if  the  maker  of  a  promissory  note 
sells'  it  to  a  third  person,  not  the  payee,  without  consent  of  the  sureties,  express  or 
imptied,  the  sureties  are  discharged.    Granite  Bank  v,  Ellis,  43  Maine,  867. 

^  As  a  general  rule,  if  the  person  to  whom  the  guaranty  is  made  do  or  omit  any 
act  contrary  to  his  duty,  whereby  the  surety  is  ii\jured,  the  liability  ceases.  Watte  o. 
Shuttleworth,  5  Hurl.  &  Nor.  235.  So  in  reference  to  the  instrument  if  the  name  of 
one  joint  surety  be  erased,  all  others  are  discharged  who  have  signed  at  the  time,  bat 
sabeeque&t  signers  may  be  held.    Mitchell  v.  Burton,  2  Head,  618. 
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present  geaeral  outline  of  that  subject  with  some  notice  of  the 
principal  publications  on  bills  and  notes. 

(10.)   Cf  the  principal  treati$e9  on  bUU  and  notei. 

It  would  haye  been  impossible  to  enter  into  greater  detail  of 
Had  distinctions  and  minute  provisions  which  apply  to  negotia- 
ble paper,  without  giving  undue  proportion  to  this  branch  of 
these  elementary  disquisitions.  The  treatises  and  lead* 
ing  *  cases  must  be  thoroughly  understood  before  the  *125 
student  can  expect  to  be  master  of  this  very  technical 
branch  of  commercial  law ;  and  a  brief  notice  of  the  best  works 
<m  the  subject  will  serve  to  direct  his  inquiries. 

The  earliest  English  work  on  bills  is  in  Malynes's  Lex  Merca* 
toria.  The  author  was  a  merchant,  and  the  work  was  compiled 
in  the  reign  of  King  James  I.,  and  dedicated  to  the  king.  That 
iNurt  relating  to  bills  of  exchange  is  brief,  loose,  and  scanty;  but 
it  contains  the  rules  and  mercantile  usages  then  prevailing  in 
England  and  other  commercial  countries.  It  was  required,  at 
that  early  day,  that  the  bill  should  be  presented  for  acceptance, 
and  again  for  payment,  with  diligence,  and  at  seasonable  hours, 
and  on  proper  days ;  and  the  default  in  each  case  was  to  be  noted 
by  a  notary,  and  information  of  it  sent  to  the  drawer  with  all  ex* 
pediticm,  to  enable  him  to  secure  himself.  If  the  drawee. would 
not  accept,  any  other  person  was  allowed  to  accept  for  the  honor 
of  the  bill.  Malynes  takes  no  notice  of  promissory  notes  or 
checks,  and  he  even  laments  that  negotiable  notes  were  unknown 
to  the  law  of  England. 

The  next  English  treatise  on  the  subject  was  that  by  Marius, 

pfublished  in  the  year  1651,  and  that  treatise  has  been  referred 

to  by  Lord  Holt  and  Lord  Eenyon,  as  a  ^ery  respectable 

work.    *  Marius  followed  the  business  of  a  notary  public    *126 

at  the  Boyal  Exchange,  in  London,  for  twenty-four  years, 

and  he  had,  of  course,  perfect  experience '  in  all  the  mercantile 

tisi^ee  of  the  times.    His  work  is  far  more  particular,  formal, 

and  exact  than  that  of  Malynes.    The  three  days  of  grace  were 

ihea  in  use ;  and  Marius  decides  the  very  point  which  has  been 

again  and  again  decided,  and  even  in  our  own  courts,  that  if  the 

third  day  of  grace  falls  on  Sunday,  or  a  holiday,  or  on  no  day  of 

business,  the  money  must  be  demanded  on  the  second  day,  and 

he  lays  down  the  rule  of  diligence  in  giving  notice  with  more 
VOL.  in.  16 
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severity  than  is  consistent  with  the  modem  practice ;  (a)  for  he 
stated,  that  the  notice  of  the  default  of  payment  must  be  sent  off 
by  the  very  first  post  after  the  bill  falls  due.  He  says,  likewise, 
that  verbal  acceptances  were  good,  and  that  you  may  accept  for 
part,  and  have  the  bill  protested  for  the  residue.  It  is  quite 
amusing  to  perceive  that  many  of  the  points  which  have  been  liti> 
gated,  or  stated  in  our  courts,  within  the  last  thirty  years,  are.  to 
be  found  in  Marius ;  so  true  it  is,  that  case  after  case,  and  point 
after  point,  on  all  the  branches  of  the  law,  are  constantly  arisii^ 
in  the  courts  of  justice,  and  discussed  as  doubtful  or  new  points, 
merely  because  those  who  raise  them  are  not  thorough  masters  of 
their  profession,  (b)  The  next  writer  who  treats  on  the  subject  of 
bills  is^  Molloy.  He  was  a  barrister  in  the  reign  of  Charles  H. ; 
and  in  his  extensive  compilation,  De  Jure  Maritime,  which  was 
first  published  in  1676,  he  cast  a  rapid  glance  over  the  law  oon- 
cerning  bills  of  exchange ;  but  that  part  of  his  work  is  &r  inferior 
to  the  treatise  of  Marius. 

Beawes's  Lex  Mercatoria  Bediviva  is  a  much  superior  work  to 
that  of  Malynes,  and  it  appears,  by  its  very  title,  to  have  been 
intended  as  a  substitute.  It  contains  a  full  and  very  valuable 
collection  of  the  rules  and  usages  of  law  on  the  subject  of  bills 
of  exchange.  Promissory  notes  were  then  taken  notice  of,  though 
they  h^d  not  been  so  much  as  alluded  to  in  the  formal  and  didac- 
tic treatise  of  Marius.  They  were  not  introduced  into  general 
use  until  near  the  close  of  the  reign  of  Charles  II.,  and  for  this 
•  we  have  the  authority  of  Lord  Holt  in  BuUer  v.  Orip$.  (e) 
*  127  Beawes  is  frequently  cited  in  our  *  books  as  an  authority 
on  mercantile  customs;  and  a  new  and  enlarged  edition 
of  his  work  was  published  by  Mr.  Chitty,  in  1813.  The  next 
work  on  the  subject  ef  bills  and  notes  was  by  Cunningham,  and 
it  was  published  about  the  middle  of  the  last  century.  It  con- 
sisted chiefly  of  a  compilation  of  adjudged  cases,  without  much 
method  and  observation.  It  was  mentioned  by  the  English  judges 
as  a  very  good  book ;  but  it  feU  into  perfect  oblivion  as  soon  as 
Eyd's  treatise  on  bills  and  notes  appeared,  in  the  year  1790.  Mr. 
Kyd  made  firee  use  of  Marius  and  Beawes,  and  he  engrafted  into 

(a)  See  ante,  106. 

(6)  Mnlta  ignoramus,  qn«  nobis  non  laterent  si  Tetenun  lectio  nobis  esset  funiliaxis. 
S  Co.  Inst.  166. 
(c)  6  Mod.  29. 
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his  work  the  suhstance  of  all  the  judicial  decisions  down  to  that 
time.  His  work  became,  therefore,  a  very  valuable  digest  to  the 
practising  lawyer,  and  particularly  as  during  the  times  of  Lord 
Holt  and  Lord  Mansfield  the  law  concerning  negotiable  paper 
was*  extensively  discussed  and  vastly  improved.  Mr.  Bayley,  after- 
wards a  judge  of  the  K.  B.,  publi&hed  in  1789,  a  little  before  the 
work  of  Kyd,  a  small  manual  or  digest  of  the  principles  which 
govern  the  negotiability  of  bills  and  notes.  As  a  collection  of 
rales,  expressed  with  sententious  brevity  and  ■  perfect  precision,  it 
is  admirable.  Li  a  subsequent  edition,  he  stated  also  the  cases 
from  which  his  principles  were  deduced.  A  work  of  more  full 
detail  and  of  a  more  scientific  cast  seemed  to  be  still  wanting  on 
the  subject,  and  that  was  well  supplied  by  Mr.  Ghitty's  treatise 
on  bills,  notes,  and  checks,  first  published  in  1799.  He  had  re- 
course, though  in  a  sparing  degree,  to  the  treatise  of  Fothier,  for 
illustration  of  the  rules  of  this  part  of  the  general  law*mer- 
chant,  (a)  It  is  obvious  that  a  more  free  and  liberal  spirit  of 
inquiry  distinguishes  the  professional  treatises  of  the  present  age 
from  tliose  of  former  periods.  The  works  of  Parke  and  Marshall 
on  Insurance,  and  Abbott  on  Shipping,  and  Ohitty  and  Story  on 
Bills,  and  Jones  and  Story  on  Bailment,  have  all  been  enriched 
by  the  profoimd  and  clasncal  productions  of  continental  Europe 
on  commercial  jurisprudence. 

The  treatise  of  Pothier  on  bills  is  finished  with  the  same 
order  and  justness  of  proportion,  the  same  comprehensiveness 
of  plan  and  clearness  of  analysis  which  distinguish  his 
other  *  treatises  on  contracts.  His  work  is  essentially  a  *128 
commentary  upon  the  French  ordinance  of  1678 ;  and  he 
had  ample  materials  in  the  commentary  of  M.  Jousse,  and  in  the 
treatises  on  the  same  subject  by  Dupuy  de  la  Serra,  and  by 
Savary,  to  which  he  frequently  refers.  He  also  cites  two  foreign 
works  of  learning,  on  the  doctrine  of  negotiable  paper,  and  those 
are  Scacchaia  de  Commerciis  et  Gambio,  and  Heineccius's  trea- 
tise, ^ititled  Elementa  Juris  Gambialis.  The  latter  work  contains 
very  foil  and  satisfactory  evidence  of  the  professional  erudition  of 
the  Oermans  on  subjects  of  maritime  law.  (a)    Heineccius  refers 

(a)  The  Treatise  on  Bills  of  Exchange,  hy  Mr.  Justice  Stor^r,  which  appeared  since 
the  fourth  edition  of  this  work,  has  copied  largely  from  Chitty,  and  it  is  fall  and 
methodical,  and  executed  with  his  masterly  ability. 

(a)  Mr.  Justice  Story,  in  his  Treatise  on  Bills  of  Exchange  and  Ftomissoxy  Kotes, 
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to  the  ordinanoes  of  various  (German  states,  and  of  several  of  the 
Hause  towns,  relating  to  commercial  paper,  and  he  cites  eight  or 
ten  professed  German  treatises  on  bills  of  exchange.  (() 

It  has  been  a  frequent  practice  on  the  European  continent,  to 
reduce  the  law  concerning  bills,  as  weU  as  concerning  other  mai^ 
itime  subjects,  into  system,  by  ordinance.  The  conmiercial  ordi- 
nance  of  France,  in  1678,  digested  the  law  of  bills  of  exchange, 
and  it  was,  with  some  alterations  and  amendments,  incorporated 
into  the  commercial  code  of  1807.  Since  the  publication  of  the 
new  code,  M.  Pardessus  has  written  a  valuable  commentary  qxl 
this,  as  well  as  on  other  parts  of  the  code.  He  writes  without 
any  parade  of  learning,  and  with  the  clearness,  order,  and  severe 
simplicity  of  Pothier.  There  is  also  a  clear  and  concise  summary 
of  the  law  concerning  negotiable  paper  in  M.  Merlin's  B^pertoire 
de  Jurisprudence,  under  the  title  of  Lettre  et  Billet  de  Change. 
Thompson's  treatise  on  the  law  of  bills  and  notes  in  Scotland 
combines  the  Scotch  and  English  law  upon  the  subject,  and  is 
spoken  of  in  very  high  terms  by  persons  entirely  competent  to 
judge  of  its  value.  The  law  concerning  negotiable  paper  has  at 
length  become  a  science,  which  can  be  studied  with  infinite  ad* 
vantage  in  the  various  codes,  treatises,  and  judicial  decisions ;  for, 
in  them,  every  possible  view  of  the  doctrine,  in  all  its  branches, 
has  been  considered,  its  rules  established,  and  its  limitations  ac- 
curately defined. 

has  enriched  hit  work  with  eopioiu  dtadons  and  illnstratioiu  drawn  ftom  Hemeociiia, 
$B  weU  as  fix)m  other  continental  dTilians ;  and  tbqr  axe  undoabtedly  the  most  eLal>- 
orate  and  complete  treatises  extant  on  the  elementary  principles  of  the  snbject 
(6)  See  Heinecdi  Opera,  tom.  vi.  injine. 


£EOT.  XLY.}  OF  PEBSONAL  FBOPSBTT.  185 


LECTURE  XLV. 

OF  THE  XITIiB  TO  MEKC&AllT  YBaSELS* 

The  utility  of  an  outline  of  the  code  of  maritime  law  must  con- 
sist essentially  in  the  precision,  as  well  as  in  the  perspicuity,  with 
which  its  principles  are  illustrated  by  a  series  of  positive  rules. 
Erery  work  on  this  subject  will  unavoidably  become,  in  a  degree, 
dry  and  minute  in  the  detail ;  but  it  woiild  be  destitute  of  real 
value,  unless  it  were  practical  in  its  design  and  application.  The 
law  concerning  shipping  and  seamen,  negotiable  paper,  and  ma- 
rine insurance,  controls  the  most  enterprising  and  the  most  busy 
concerns  of  mankind ;  and  it  consists  of  a  system  of  principles  and 
Acts,  in  the  shape  of  usages,  regulations,  and  precedents,  which 
are  assimilated  in  the  codes  of  all  commercial  nations,  and  are  as 
distinguished  for  simplicity  of  design  and  equity  of  purpose  as 
they  are  for  the  variety  and  minuteness  of  their  provisions.  I 
have  wished  (and  I  hope  not  entirely  without  success)  to  be  able 
to  give  to  the  student  a  faithful  summary  of  the  doctrines  of  com- 
mercial jurisprudence,  and  to  awaken  in  his  breast  a  generous 
seal  to  become  &miliar  with  the  leading  judicial  decisions,  and 
especially  with  the  writings  of  those  great  masters  in  tKe  science 
of  maritime  law  whose  talents  and  learning  have  enabled  them 
to  digest  and  adorn  it. 

The  law  of  shipping  may  be  convenientiy  arranged  under  the 
following  general  heads :  1.  Of  the  title  to  vessels.  2.  Of  the  per- 
sons employed  in  the  navigation  of  merchant  ships.  8.  Of  the 
contract  of  affireightment.  This  arrangement  is  very  nearly  the 
same  with  that  pursued  by  Lord  Tenterden,  in  his  trea- 
tise on  the  subject,  and  which,  *  after  comparing  it  with  *  130 
the  method  in  which  these  various  topics  have  been  dis- 
cussed by  other  writers,  I  do  not  think  can  be  essentially  im- 
proved. It  has  been  substantially  adopted  by  Mr.  Holt,  in  his 
*'  System  of  the  Shipping  and  Navigation  Laws  of  Great  Britain  " ; 
and  still  more  closely  followed  by  M.  Jacobsen,  the  Danish  civil- 
ian, in  his  treatise  on  the  '^  Laws  of  the  Sea."    The  law  of  ship- 

16* 
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ping,  as  thus  arranged  and  diyided,  will  form  fhd  subject  of  this, 
and  of  the  two  succeeding  lectures. 

{1.)  BeqiUntes  to  a  valid  tide  to  vessds. 

The  title  to  a  ship,  acquired  by  purchase,  (for  title  by  capture 
has  been  already  considered,)  (a)  passes  by  writing.  A  bill  of  sale 
is  the  true  and  proper  muniment  of  title  to  a  ship,  and  one  which 
the  maritime  courts  of  all  nations  will  look  for,  and,  in  their  ordi- 
nary practice,  require,  (b)^  In  Scotland,  a  written  conreyance  of 
property  in  ships  has,  by^  custom,  become  essential ;  and,  in  Eng- 
land, it  is  made  absolutely  necessary  by  statute,  with  regard  to 
British  subjects,  (c)  Possession  of  a  ship^and  acts  of  ownership, 
will,  in  this,  as  in  other  cases  of  property,  be  presumptive  evidence 
of  title,  without  the  aid  of  documentary  proof,  and  will  stand  good 
until  tiiat  presumption  be  destroyed  by  contrary  proof ;  (d)  and  a 

(a)  Vol.  i.  101-104. 

(6)  Lord  Stowell,  in  The  Sisters,  5  Bob.  Adm.  155 ;  Story  J.,  1  Mason,  189 ;  Weston 
V,  Penniman,  Ibid.  806 ;  2  Ibid.  485 ;  Old  v.  Eagle  Insurance  Companj,  4  Ibid.  890; 
Code  de  Commerce,  art.  195. 

(c)  Statute  84  George  III.  c.  68,  and  re-enacted  8  and  4  William  IV.  c  55,  sec.  81. 
See,  also,  Camden  v.  Anderson,  5  Term  Jdlap.  709 ;  The  SisteiB,  5  Bob.  Adm.  155; 
Bell's  Commentaries  on  the  Laws  of  Scotland,  vol.  i.  152.  By  the  act  of  Congress  of 
December,  1792,  c.  146,  an  instrument  in  writing  is  necessary  to  entitle  the  purchaser 
to  a  new  register. 

{d)  Bobertson  v.  French,  4  East,  180 ;  Sutton  v.  Buck,  2  Taunt  802.  Upon  indict- 
ment in  the  Circuit  Court  of  the  U.  S.  of  seamen  for  a  revolt,  it  was  held,  that  die 
oumenhip  of  the  yessel  determined  her  national  character,  and  that  the  ownership  might 
be  proved  in  the  same  manner  as  that  of  any  other  chattel.  The  vessel  was  registered 
as  an  American  vessel,  and  was  on  a  whaling  voyage  without  a  license,  and  the  n^ter 
was  held  to  be  sufficient  evidence  of  title  to  sustain  the  indictment  United  States  v 
Jenkins,  U.  S.  Cir.  C.  for  New  York,  August,  188S. 

1  By  act  of  Congress,  1850,  c.  27,  (9  U.  S.  Stats,  at  Laige,  440,)  it  is  provided  that 
"  no  bill  of  sale,  mortgage,  hypothecation,  or  conveyance  of  any  vessel,  or  part  of  any 
vessel,  of  the  United  States,  shall  be  valid  against  any  person  other  than  the  grantor 
or  mortgagor,  his  heirs  and  devisees,  and  persons  having  actual  notice  thereof,  unless 
such  bill  of  sale,  mortgage,  hypothecation,  or  conveyance  be  recorded  in  the  office  of 
the  collectors  of  customs  where  such  vessel  is  registered  or  enrolled."  TUs  act  applies 
only  to  ships  and  vessels  which  have  been  enrolled,  registered,  or  licensed  under  the 
laws  of  the  United  States.  Veazie  v,  Somerby,  5  Allen,  280.  Under  this  act  the  record 
mnst  be  made  in  the  district  of  the  last  registiy  or  enrolment,  though  not  the  home 
port,  of  the  vessel ;  and  a  mortgage  not  so  recorded  conveys  no  title  as  against  an  at- 
taching creditor  of  the  mortgagor,  although  his  attachment  is  not  made  until  after  the 
mor^agee  has  taken  possesion  for  breach  of  condition  of  his  mortgage.  Potter  v. 
Irish,  10  Gray,  466. 
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sale  and  delirerj  of  a  ship,  without  any  bill  of  sale,  writings  or 
instrument,  will  be  good  at  law,  as  between  the  parties,  (e)^  But 
the  presumption  of  title  arising  from  possession  may  easily  be  do- 
stroyed ;  and  the  general  rule  is,  that  no  person  can  convey  who 
has  no  title ;  and  the  mere  &ct  of  possession  by  the  vendor 
is  not,  of  itself,  *  sufficient  to  give  a  title.  There  is  no  case  *  181 
in  die  English  law  in  which  it  has  been  decided  that  a  trans- 
fer by  parol  is  sufficient  to  pass  the  title.  Though  the  master  of 
a  ship,  as  we  shall  presently  see,  be  clothed  with  great  powers, 
connected  with  the  employment  and  navigation  of  the  ship,  he  has 
no  authority  to  sell,  unless  in  a  case  of  extreme  necessity ;  and 
then  he  has  an  implied  authority  to  exercise  his  discretion  for  the 
benefit  of  all  concerned,  (a) 

It  has  frequently  been  the  case,  that  the  sale  of  a  ship  has  been 
procured  in  foreign  countries,  by  order  of  some  admiralty  court, 
as  a  vessel  unfit  for  service.  Such  sales  are  apt  to  be  coUusively 
conducted ;  and  the  English  courts  of  common  law  do  not  regard 
them  as  binding,  even  though  made  bona  fide^  and  for  the  actual 
as  well  as  the  intended  benefit  of  the  parties  in  interest.  They 
hold,  that  there  is  no  adequate  foundation  for  such  authority  in 
the  legitimate  powers  of  the  admiralty  courts.  They  have  no  such 
power  by  the  law  of  nations,  and  no  such  power  is  exercised  by 
the  Court  of  Admiralty  at  Westminster.  (()    Lord  Stowell,  on  the 

(e)  Taggard  v.  Loring,  16  Mass.  336;  Wendoyer  v.  Hogeboom,  7  Johns.  308; 
Bixbj  V.  Franklin  Ins.  Co.  S  Pick.  86 ;  Badger  v.  Bank  of  Cumberland,  26  Maine, 
4S8 ;  Vinal  v.  Buirill,  16  Pick.  401 ;  Leonard  v.  Huntington,  16  Johns.  298 ;  Thorn  u, 
mcks,  7  Cowen,  698,  699 ;  Mitchell  v.  Tajlor,  82  Maine,  434 ;  Barnes  o.  Taylor,  31 
Maine,  329 ;  Wearer  v.  The  S.  G.  Owens,  1  Wallace  jun.  359 ;  Fontaine  v.  Beers,  19 
Ala.  722 ;  Spring  v.  Baker,  8  Allen,  267.  The  principle  is,  that  proper^  in  a  vessel 
maj  be  presumptively  sustained  by  possession,  or  other  indicia  of  ownership  than  the 
production  of  the  register.  Abbott  on  Shipping,  5th  Amer.  edit  Boston,  1846,  p. 
118.« 

(a)  Hajman  v,  Molton,  5  Esp  N.  P.  65 ;  Beid  v.  Darby,  10  East,  143 ;  Bobertson 
V.  Clarke,  1  Bing.  445.  And  see  infra,  171. 

{b)  Beid  v.  Darby,  10  East,  143 ;  Morris  r.  Bobinson,  8  Ban.  &  Cress.  196. 

*  Stacy  V.  Graham,  3  Dner,  444. 

'  Badger  v.  Bank  of  Cumberland,  26  Maine,  428 ;  Chadboume  v.  Duncan,  86  Id. 
89 ;  Fontaine  v.  Beers,  19  Ala.  722.  The  evidence  requisite  to  prove  such  sale,  is  the 
same  as  that  required  upon  the  sale  of  any  other  personal  property.  Sale  of  a  ship  on 
execution  does  not  pass  previous  earnings.  Bichardson  v.  Kimball,  28  Maine,  463. 
And  a  ship  built  in  the  United  States  for  alien  residents  abroad  becomes  their  prop- 
erty without  any  documentaiy  titie.  It  passes  like  any  other  chattel.  The  Active, 
OkottAdm.286. 
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other  hand,  coneidered  the  practice  which  obtained  in  the  Tice-ad- 
miralty  courts  abroad,  of  ordering  a  sale,  tinder  the  superintend- 
ence of  the  court,  to  be  very  convenient,  when  the  fact  of  necessity- 
was  proved ;  and  he*  seemed  to  consider,  that  it  would  be  a  defect 
in  the  law  of  England,  if  a  practice  so  conducive  to  the  public 
utility  could  not  legally  be  mamtained.  The  Court  of  Admiralty^ 
feeling  the  expediency  of  the  power,  would  go  &r  to  support  the 
title  of  the  purchaser,  (e)  The  proceeding,  which  is  condemned 
by  the  courts  of  law,  is  a  voluntary  proceeding,  instituted  by  Ifae 
master  himself  on  petition  for  a  sale,  founded  on  a  survey,  proof, 

and  report  of  the  unnavigable  and  irreparable  condition  of 
*  182    the  vessel.    It  is  essentially  the  *  act  of  the  master,  under 

the  auxiliary  sanction  of  the  court,  founded  merely  upon  a 
survey  of  the  ship,  to  see  whether  she  be  seaworthy ;  and  it  is  to 
be  distinguished  from  the  case  in  which  the  admiralty  has  regular 
jurisdiction  of  the  subject,  by  a  proceeding  m  rem,  founded  oa 
some  adverse  claim.  In  such  cases,  the  power  of  sale,  in  the  sound 
discretion  of  the  court,  is  indisputable,  and  binds  all  the  world. 
This  is  a  proposition  of  universal  law,  founded  on  the  commercial 
intercourse  of  states,  and  the  Jtis  gentium,  (a)  So,  as  we  have 
already  seen  in  a  former  volume,  (ft)  capture  by  a  public  enemy 
divests  the  titie  of  the  true  owner,  and  transfers  it  to  the  captor, 
after  a  regular  condemnation  by  a  prize  court  of  the  sovereign  of 
the  captor,  (c) 

Upon  the  sale  of  a  ship  in  port,  delivery  of  possession  is  requi- 
site to  make  the  title  perfect.^    If  the  buyer  suffers  the  seller  to 

(c)  Fannj  and  Elmirn,  1  Edw.  Adm.  117;  The  Warrior,  2  Dod.  Adm.  288,  29S, 
995 ;  Stoty  J.,  in  the  case  of  the  schooner  Tilton,  5  Mason,  474. 

(a)  The  Coort  of  Admiralty  has  an  nndonbted  right,  in  cases  of  bottomry,  Mvage, 
and  wages,  brought  before  the  court,  to  sell  the  yessel,  and  to  confer  a  good  title  valid 
against  all  the  world,  and  withoat  the  deliyery  of  the  ship's  register.  This  is  the 
mnnicipal  law  of  England,  and  the  maritime  law  of  the  dvilised  world.  Br.  Lnshing^ 
ton,  in  the  case  of  The  Tremont,  1  Wm.  Bob.  Adm.  16S. 

(6)  See  Tol.  1. 108. 

(c)  In  the  case  of  the  Attorney-General  v,  Korstedt»  3  Price  (Exch.)  97,  a  judicial 
sale  of  a  vessel  as  derelict  by  the  Instance  Coort  of  the  Admiralty  was  held  to  bind 
even  the  crown's  right  of  seizore  for  a  previous  forfeiture. 

^  A  notioe  of  readiness  to  deliver  may,  under  certain  drenmstanoes,  be  treated  as  aa 
actual  delivery.    Albretson  v.  Hooker,  6  Cal.  176. 

Where  a  vessel  is  built  to  order,  under  the  superintendence  of  the  purchaser,  and  is 
paid  for  in  part  by  instalments  at  specified  stages  of  the  work,  it  is  held  in  England 
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remain  in  possession,  and  act  as  owner,  and  the  seller  should  be- 
oomo  bankrupt,  the  property  would  be  liable  to  his  creditors,  and, 
in  some  cases,  also  to  judgment  creditors  on  execution.^  The  same 
role  exists  in  the  case  of  the  mortgage  of  a  ship ;  but  where  a  sale 
is  bj  a  part«owner,  it  is  similar  to  the  sale  of  a  ship  at  sea,  and 
actual  delivery  cannot  take  place,  (d)  Peliyery  of  the  muniments 
of  title  will  be  suflScient,  unless  the  part-owner  be  himself  in  the 
actual  possession,  (e)  If  the  ship  be  sold  while  abroad,  or  at  sea, 
a  delivery  of  the  grand  bill  of  sale,  and  other  documents,  transfers 
the  property,  as  in  the  case  of  the  deliyery  of  the  key  of  a  ware- 
house. It  is  all  the  delivery  that  the  circumstances  of  the  case 
admit  of ;  and  it  is  giving  to  the  buyer  or  mortgagee  the  ability 
to  take  actual  possession,  and  which  he  must  do  as  soon  as 
possible  *  on  the  return  of  the  ship.  If  the  buyer  takes  *  188 
possession  of  a  ship  sold  while  at  sea,  within  a  reasonable 
time  after  her  arrival  in  port,  bis  title  will  prevail  against  that  of  a 
subsequent  purchaser  or  attaching  creditor,  (a)  But  the  buyer 
takes  subject  to  all  incumbrances,  and  to  all  lawful  contracts  made 
by  the  master  respecting  the  employment  and  hypothecation  of  the 
ship  prior  to  notice  of  the  transfer.  (() 

The  English  cases  speak  of  the  transfer  of  a  ship  at  sea  by  the 
assignment  of  the  grand  bill  of  sale,  and  that  expression  is  under- 
stood to  refer  to  the  instrument  whereby  the  ship  was  originally 

(d)  Winaor  r.  McLeUan,  2  Story  C*  C  492. 

(e)  Addis  v.  Baker,  1  Anst,  222 ;  Abbott  on  Shipping,  5th  Am.  edit  1S46,  p.  34. 

(a)  £xjxir<6  Matthews,  2  Yesey,  272 ;  Hall  v.  Qomey,  Cooke's  B.  It.  ch.  8,  {  11,  p. 
S57 ;  Mair  v.  Glennie,  4  Manle  &  Selw.  240 ;  Joj  v.  Sears,  9  Pick.  4 ;  Abbott  on  Ship- 
ping, 5th  Am.  edit  1846,  p.  37. 

(b)  Mair  v.  Glennie,  4  Manle  &  Selw.  240 ;  Hay  v,  Fairbaim,  2  B.  &  Aid.  193 ;  At- 
kinson V.  Maling,  2  Term  Bep.  462 ;  Portland  Bank  v.  Stnbbs,  6  Mass.  422 ;  Putnam 
V.  Dutch,  8  Mass.  287 ;  Badlam  v.  Tucker,  1  Pick.  396.  As  to  debts  which  are,  bj  the 
French  law,  privileged,  and  liens  on  the  ship,  see  it^ra,  168. 


that  the  pnrehaser  therebj  acquires  the  property  in  the  imperfhct  ship,  and  in  all  the 
materials  shaped  for  the  ship  and  approved  as  suitable  for  l^er.  The  rule  is  otherwise 
in  New  York,  and  no  property  passes  to  the  purchaser  till  the  completion  of  the  ship. 
Wood  V.  Bell,  86  Eng.  L.  &  £q.  148 ;  Andrews  v,  Durant,  1  Keman,  35.  See  Bead  v, 
Faiibanks,  24  Eng.  L.  &  £q.  220 ;  Moody  v.  Brown,  34  Maine,  107. 

'  Where  a  contract  was  made  for  a  sale  of  a  steamboat,  and  the  terms  agreed  on 
■ad  possession  given,  but  with  the  understanding  that  the  vendee  was  not  bound  to 
pcf  the  price  until  the  vendor  should  make  an  acceptable  bill  of  sale,  it  was  held  that 
the  boat  was  not  sabject  to  the  vendee's  creditors,  until  this  condition  was  complied 
with.    Hswtheme  v.  Bowman,  S  Sneed  (Tenn.)  524. 
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transferred  from  the  builder  to  the  owner,  or  first  purchaser.  But 
the  American  cases  speak  simply  of  a  bill  of  sale,  and  usually  refer 
to  the  instrument  or  transfer  from  the  last  proprietor  while  the 
vessel  is  at  sea,  and  which  is  sufiicient  to  pass  the  property,  if  ac- 
companied by  the  act  of  taking  possession  as  soon  as  conyeniently 
may  be  after  the  vessel  arrives  in  port,  (e) 

(2.)   Who  is  liable  as  owner* 

There  is  no  doubt  that  the  owner  is  personally  liable  for  necessar 
ries  furnished  and  repairs  made  to  a  ship,  by  order  of  the  mas- 
ter ;  {d)  ^  and  the  great  point  for  discussion  is,  who  is  to  be  regarded 
as  contracting  party  and  owner,  pro  hac  viet.  (e)  The  ownership 
in  relation  to  this  subject  is  not  determined  by  the  register,^  and 
the  true  question,  in  matters  rdative  to  repairs,  is,  ^^  upon  whose 
credit  was  the  work  done  ?  "  (/)*  Nor  is  a  regular  bill  of  sale 
of  the  property  essential  to  exempt  the  former  owner 
•184  *from  responsibility  for  supplies  fumishedt  But  where 
the  contract  of  sale  is  made,  and  possession  delivered,  the 

(c)  Portland  Bank  v.  Stacej,  4  Mass.  663 ;  Whealer  v,  Somner,  4  Mason,  183.  A 
bill  of  sale  of  a  ship,  with  her  apparel,  appurtenances,  &c.,  includes  all  things  that  are 
necessary  and  incidental  to  the  working  of  the  ship.  Abbott  on  Shipping,  pp.  7,  8,  5tih 
Am.  edit.  1846.^ 

(d)  Webster  v.  Seekamp,  4  B.  &  Aid.  352.  The  owner  is,  of  course,  liable,  unless 
the  credit  is  giyen  to  others.  So,  the  captain  is  liable  if  he  orders  the  repairs,  unless 
the  credit  is  given  to  the  owner.  Esseiy  v,  Cobb,  5  Carr.  &  Pa.  358 ;  Ck>x  v.  Beid,  1 
Ibid.  602.  For  necessaiy  supplies  to  a  yessel,  the  owner,  master,  and  charterer  are  aU 
liable ;  and  the  remedy  against  each  remains  good,  unless  credit  be  given  to  one  ex- 
dusivelj.  Henshaw  v.  Rollins,  5  Louis.  335.  The  owner,  who  has  the  mere  legal 
title,  but  not  the  control  and  management  of  the  vessel,  or  the  right  to  receive  her 
freight  and  earnings,  is  not  responsible  for  supplies  and  necessaries.  Duff  v.  Bajard, 
4  Watts  &  Serg.  240. 

(e)  Briggs  V.  Wilkinson,  7  Bam.  &  Cress.  30. 

(/)  Lord  Tenterden,  in  Jennings  v.  Griffiths,  Ryan  &  Moody,  43 ;  Reeve  v.  Davis, 
1  Adol.  &  £11.  312 ;  Mitcheson  v.  Oliter,  5  £11.  &  Bl.  419. 


1  Kentledge  does  not  pass  bj  a  bill  of  sale  of  the  ship,  containing  the  clause  "  and 
all  other  necessaries  thereto  appertaining  and  belonging."  Burchaid  «.  Tapscott^ 
8  Duer,  363.    See  Steamboat  Fashion,  1  Newb.  Adm.  67.  « 

'  But  where  supplies  are  fomished  the  master  at  a  foreign  port,  suit  cannot  be  main- 
tained without  proof  that  the  supplies  were  necessary.  Whitten  r.  Tisdale,  43  Maine, 
451. 

*  Howard  v,  Odell,  1  Allen,  87,  88,  per  Bigelow  C.  J. 

*  In  Howard  v,  Odell,  1  Allen,  85,  88,  it  was  said  by  Bigelow  C.  J.,  following  the 
suggestions  of  Baron  Parke,  in  Mitcheson  «.  Oliver,  5  Ml.  &  Bl.  419,  438,  444,  445, 
that "  it  is  afidladous  and  incorrect  mode  of  stating  the  question  to  ask  on  whose  credit 
the  goods  were  supplied.    The  true  question  is.  Who  was  the  contracting  par^  t " 
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circumstance  that  the  naked  legal  title  remains  in  the  vendor  for 
his  secnrityy  does  not  render  him  liable  as  owner  on  the  contracts, 
or  for  the  conduct  of  the  master,  (a)  ^ 

It  has  been  a  disputed  question,  whether  the  mortgagee  of  a 
ship,  before  he  takes  possession,  be  liable  to  the  burdens  and  enti- 
tled to  the  benefits  belonging  to  the  owner.  In  the  case  of  Chin- 
nery  y.  Blackbumey  (b)  it  was  held  by  the  K.  B.  that  the  mortgagor 
in  such  a  case,  and  not  the  mortgagee,  was  to  be  deemed  owner, 
and  entitled  to  the  freight,  and  liable  for  the  repairs  and  other 
expenses.  The  same  decision  was  made  by  the  C.  B.  in  Jackson  v. 
Vernon,  (c)  But  Lord  Eenyon,  in  WesterdeU  v.  Dakj  (d)  enter- 
tained a*  difierent  opinion,  and  he  considered  the  mortgagee, 
whether  in  or  out  of  possession,  to  be  the  owner,  and  entitled  to 
the  freight,  and  bound  for  the  expenses  of  the  ship.  The  weight 
of  our  American  decisions  has  been  in  &Tor  of  the  position,  that  a 
mortgagee  of  a  ship  out  of  possession  is  not  liable  for  repairs  or 
necessaries  procured  on  the  order  of  the  master,  and  not  upon  the 
particular  credit  of  the  mortgagee,  who  was  not  in  the  receipt  of 
the  fireight;  though  the  rule  is  otherwise  when  the  mortgagee 
is  in  possession,  and  the  vessel  employed  in  his  service,  (e)  ^ 

(a)  Wendoorer  v,  Hogeboom,  7  Johns.  308;  Leonard  v.  Huntington^  15  Ibid.  298 ; 
Thom  9.  Hickfl,  7  Cowen,  697. 
(6)  1  H.  Blacks.  117,  note, 
(e)  1  H.  Blacks.  114. 

(d)  7  Term  Bep.  306.  In  Dean  v.  M'Ohie,  4  Bing.  45 ;  S.  C.  12  J.  B.  Moore,  185, 
it  was  held,  that  on  a  mortgage  of  a  ship  at  sea,  and  possession  taken,  the  accruing 
freight  passed  to  the  mortgagee,  as  incident  to  the  ship. 

(e)  Mlntyre  v.  Scott,  8  Johns.  159;  Champlin  v,  Butler,  18  Ibid.  169;  Ring  v. 
Fruklin,  2  Hall  (N.  T.)  1 ;  Tucker  v,  Buffington,  15  Mass.  477 ;  Colson  v.  Bonzey,  6 
Greenl.  474 ;  Winslow  v.  Tarboz,  18  Maine,  132 ;  Cutler  v.  Thurlo,  20  Id.  213 ;  Mihi 
V.  Spinola,  4  HiU  (N.  T.)  177. 

^  If  the  purchaser  of  a  vessel  has  a  right  to  control  the  ressel  and  receire  her  earn- 
ings, he  will  be  liable  for  supplies,  though  the  vendor  had  the  possession,  and  actually 
leodved  the  earnings.  Flanders  v.  Merritt>  3  Barb.  (N.  T.)  201.  The  person  owning 
the  beneficial  interest,  though  not  the  legal  title,  will  be  liable.  Strader  v,  Lambeth,  7 
^  Mon.  589.  If  die  master  hires  the  vessel  on  shares,  agreeing  to  victual,  man,  and 
navigate  her,  he  is  owner  during  the  contract,  and  the  general  owner  is  not  responsible 
for  supplies.  Webb  v.  Peiroe,  1  Curtis  C.  C.  104.  8ee  Saxton  v.  Bead,  Hill  &  Denio, 
828 ;  Sims  v,  Howard,  40  Maine,  276 ;  Thompson  v.  Snow,  4  Greenl.  264 ;  Thomas  v. 
Osbom,  U  How.  U.  S.  22 ;  B^nard  v,  Aaron,  11  C.  B.  (N.  S.)  889. 

*  Hesketh  «.  Stevens,  7  Barb.  (N.  T.)  488 ;  Myers  o.  Willis,  33  Eng.  L.  &  £q.  204 ; 
8.  C.  36  Id.  380.  In  cases  of  this  sort,  it  is  said  that  the  right  of  persons  making  re- 
pairs or  furnishing  supplies  to  recover  payment  therefor  depends  upon  the  right  and 
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"("ISS  The  case  oiFiAer  t. TF!K%, (/)  has  a  strong  bearing  ^in 
favor  of  the  decisioiis  which  go  to  charge  the  mortgagor ; 
for  it  was  held  that  a  mortgagee  of  a  ship  at  sea  did  not,  merdy 
by  delivery  of  the  documents^  acquire  such  a  possession  as  to  be 
liable  to  the  master  for  wages  accruing  after  the  date  of  the  mort- 
gage. The  contract  was  with  the  mortgagor,  and  there  was  no 
privity  between  the  master  and  the  mortgagee,  before  pessessUm 
taken,  sufficient  to  raise  an  assumption.  A  similar  decision  was 
made  by  Ch.  J.  Abbott  in  Martin  v.  Paxtan^  and  cited  in  the  Penn- 
sylvania case.  The  case  of  The  Mohawk  Jnturance  (hmpamff  t. 
Eekfordj  decided  in  the  Court  of  Oommon  Reas  in  the  city  of 
New  York,  in  1828,  and  the  cases  of  Thorn  v.  JStdfca,  and  Lord  v. 
Fergu9on^  (a)  show  that  the  rule  is  considered  to  be  settled  in  New 
York  and  New  Hampshire,  that  a  mortgagee  out  of  possession  is 
not  liable  for  services  rendered,  or  necessaries  furnished  to  a  ves- 
sel, on  the  credit  of  the  mortgagor,  or  other  person  having  the 
equitable  title.  The  question  seems  to  resolve  itself  into  the  in- 
quiry, whether  the  circumstances  afford  evidence  of  a  contract, 
express  or  implied,  as  regards  mortgagees  not  in  possession.  If 
the  claimant  dealt  with  the  mortgagor  solely  as  owner,  he  cannot 
look  to  the  mortgagee.  To  whom  was  the  credit  given,  seems  to 
be  the  true  ground  on  which  the  question  ought  to  stand.  (&)  In 
a  case  before  Lord  EUenborough,  in  1816,  {c)  he  ruled,  l^at  a 

(/)  S  Serg.  &  Rawle,  118.  A  mort^gagor  in  pogwwion  of  a  Teasel  may  pledgo  the 
firaight.    Keith  o.  Murdoch,  2  Wash.  C.  C.  297. 

(a)  9  N.  Hamp.  380 ;  7  Cowen,  697 ;  Bing  r.  Fnnkliii,  2  Hall,  1,  S.  P. 

(6)  Baker  v,  Buckie,  7  J.  B.  Moore,  349.  But  see  Howard  v,  Odell,  1  Allen,  SS,  89 ; 
Mitcheson  o.  Oliyer,  S  £11.  &  Bl.  419,  438,  444,  446. 

(c)  Twentyman  v.  Hart,  1  Starkie  N.  P.  366. 

authority  of  the  person  with  whom  they  deal  to  act  as  agent  for  the  owners,  and  to 
bind  thc^  by  his  contracts.  "  It  is  a  question  of  agency,  to  be  settled  by  an  inquiry 
into  the  real  nature  of  the  title."  Bigelow  C.  J.,  in  Howard  v.  Odell,  1  AUen^  SS ; 
Myers  v.  WilUs,  17  C.  B.  77 ;  S.  C.  18  C.  B.  886 ;  Brodie  o.  Howaid,  17  C.  B.  109 ; 
Hackwood  v.  Lyall,  17  C.  B.  124. 

One  who  has  taken  a  bill  of  sale  of  a  vessel,  absolute  in  tenns,  but  intended  only.as 
collateral  security  for  a  debt,  and  has  never  taken  her  into  his  possession  or  control,  or 
held  himself  out  to  the  world  as  an  owner,  is  not  liable  for  supplies  or  rq)air8,  although 
the  vessel  is  registered  in  his  name;  Howard  v,  Odell,  1  Allen,  85 ;  and  the  iuA  that 
such  a  bill  of  sale  was  intended  only  as  collateral  secutity  may  be  shown  \^  parol,  for 
the  purpose  of  negativing  any  authority  to  procure  supplies  or  repairs  on  the  credit  of 
its  holder.  Howard  v.  Odell,  tf6t  «u/Mia.  Blanchard  v.  Fearing,  4  Allen,  1 18.  Soa 
Brooks  V.  Bondsey,  17  Pick.  441. 
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mortgagee  not  in  posseBsion,  dud  not  known  to  the  plaintiff,  was 
not  liable  for  stores  supplied  by  the  captain's  order.  The  weight 
of  authority  is  decidedly  in  favor  of  the  mortgagee,  who  has  not 
taken  possession ;  and  if  he  has  left  the  possession  and  control  of 
the  ship  to  the  mortgagor,  he  will  not  be  liable  to  the  master  for 
wages  or  disbursements,  or  to  any  other  person  for  repairs  and 
necessaries  done  or  supplied  by  the  master's  order,  where  the 
mortgagor  has  been  treated  as  owner.  If,  however,  there 
has  been  no  such  dealing  with  *  the  mortgagor,  in  the  char-  *  136 
acter  of  owner,  but  the  credit  has  been  given  to  the  person 
who  may  be  owner,  it  is  a  point  still  remaining  open  for  discussion, 
whether  the  liability  will  attach  to  the  beneficial  or  to  the  legal 
owner.  The  principle  of  the  decision  in  Trewhdla  v.  Bow^  {a)  was, 
that  a  vendee  of  a  ship,  whatever  equitable  title  might  exist  in 
him,  was  not  liable  for  supplies  furnished  before  the  legal  title  was 
conveyed  to  him,  and  registered  in  the  manner  prescribed  by  the 
^^stry  Acts,  and  when  he  was  unknown  to  the  tradesman  who 
^applied  the  materials,  {h)  ^ 

There  are  analogous  cases  which  throw  light  upon  this  subject. 
Thus,  in  Young  v.  Brandery  (c)  the  legal  title  remained  for  a  month 
after  the  sale  in  the  vendor  upon  the  face  of  the  re^ster,  because 
the  vendee  had  omitted  to  comply  with  the  forms  prescribed  by 
the  Registry  Acts.  But  it  was  held,  that  he  was  not  liable  during 
that  interval  for  repairs  ordered  by  the  captain,  imder  the  direc- 
tion of  the  vendee,  and  who  had  no  authority,  express  or  implied, 

(a)  11  East,  435. 

(h)  The  same  principle  goyerned  the  decision  in  Harrington  v.  F17,  2  Bing.  179 ; 
and  hy  the  English  statutes  of  4  Geo.  IV.  c.  41,  and  of  6  Geo.  lY.  c  110,  on  a  transfer 
of  a  ship,  or  any  interest  therein,  by  mortgage  or  assignment  in  tmst  by  way  of  security 
fir  a  dAt^  the  entry  in  the  book  of  registry  is  so  to  state  it,  and  the  mortgagee  or  trus- 
tee shall  not,  by  reason  thereof,  be  deemed  owner,  nor  the  mortgagor  cease  to  be  owner, 
except  so  far  as  to  render  the  security  ayailable.    Under  these  statutes,  the  interest  of 
the  mor^agor  and  mortgagee  are  more  distinctly  seyered  than  they  were  before,  and  a 
mortgagor  does  not  cease  to  be  owner.    Trying  «.  Richardson,  2  Bam.  &  Adol.  193. 
No  act  of  bankruptcy,  committed  by  the  mortgagor,  after  the  registiy  of  the  mortgage 
or  asngnment,  to  affect  tbe  security.    This  proyision  is  continued  in  the  consolidated 
registry  statute  of  3  and  4  William  IV.  c  55,  sees.  42,  48. 
(e)  S  East,  10. 

1  In  Weber  v.  Sampson,  6  Duer  (N.  T.)  358,  it  was  held,  that  a  mortgagee  of  a 
ship,  who  is  not  in  possession,  cannot,  without  an  express  contract  to  that  ellbct,  be 
hdd  liable  as  owner  for  supplies  or  scryices  to  the  ship,  though  she  be  registered  in  his 
name  and  he  hold  the  legal  title. 
TOL.  ui.  17 
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from  tne  legal  owner.  The  vendee  'ordered  the  repairs  in  his  onm 
right,  and  there  was  no  privity  of  interest  between  him  and  the 
legal  owner,  and  the  credit  was  actually  given  to  the  vendee.  So, 
again,  the  regular  registered  owner  of  a  ship  was  held  not  to  be 
liable  for  supplies  furnished  by  order  of  the  charterer,  who  had 
chartered  the  ship  at  a  certain  rent  for  a  number  of  voyi^es.  The 
owner  had  divested  himself,  in  that  case,  of  all  control  and  posses- 
sion of  the  vessel  during  the  existence  of  the  charter-party, 
*  187  and  he  had  no  right  under  *  it  to  appoint  the  captain,  (a) 
The  question  in  these  cases  is,  whether  the  owner,  by  reason 
of  the  charter-party,  has  divested  himself  of  the  ownership  ^m?  hoc 
vice^  and  whether  there  has  been  any  direct  contract  between  the 
parties,  varjring  the  responsibility. 

In  Valefo  v.  Wheeler ,  (b)  the  court  proceeded  on  the  ground  that 
the  charterer  was  owner  pro  hoe  mee,  inasmuch  as  he  appoint- 
ed the  master.  The  subject  was  much  discussed  in  WLfttyre  v. 
Bowne^  {c)  and  it  was  held,  that  where,  by  the  terms  of  Uie 
charter-party,  the  ship-owner  appoints  the  master  and  crew,  and 
retains  the  management  and  control  of  the  vessel,  the  charter  was 
to  be  considered  as  a  covenant  to  carry  goods.  But  where  the 
whole  management  is  given  to  the  freighter,  it  is  more  properly  a 
hiring  of  the  vessel  for  the  voyage,  and  in  such  case  the  hirer  is  to 
be  deemed  owner  for  the  voyage.  In  HaUet  v.  The  Cohmbian  Li- 
9ur<mce  Company,  {d)  the  owner  of  the  vessel,  by  the  charter-party, 
let  the  whole  vessel  to  the  master,  who  was  to  victual  and  man  her 
at  his  own  expense,  and  have  the  whole  management  and  control 
of  her,  and  he  was  held  to  be  the  owner  for  the  voyage ;  and  a 
similar  decision  was  made  in  Taggard  v.  Loring.  (e)  *  The  case  of 
Fletcher  v.  Braddich,  {/)  adopted  the  same  principle  which  had 


(a)  Frazer  v.  Manh,  13  East,  238.  Registered  ownenliip  is  prima  faae  evidence  of 
liability  for  the  repairs  of  a  ship,  but  it  may  be  rebutted  bj  showing  that  the  credit  waa 
given  elsewhere.    Cox  v,  Beid,  Ryan  &  Moody,  199.^ 

(6)  Cowp.  143. 

(c)  1  Johns.  229. 

(d)  8  Johns.  272. 

(e)  16  Mass.  336. 

(/)  5  Bos.'&  Pull.  182. 

^  Mackenzie  v.  Pooley,  34  Eng.  L.  &  Eq.  486. 

'  But  the  owner  will  be  liable  if  he  receives  a  portion  of  the  earnings.  Skolfidd  ». 
tPotter,  Daveis  Dist  Ct.  392. 
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been  laid  down  by  Gh.  J.  Lee,  in  Parish  t.  Crawford,  {ff)  and  it 
was  declared  that  the  ownership,  in  respect  to  all  third  persons, 
remained  with  the  original  proprietor,  when  the  vessel  was  sup- 
plied and  repaired  by  the  owner,  and  navigated  by  a  master  and 
sailors  provided  and  paid  for  by  him.  In  that  case,  the  ship 
was  chartered  by  the  *  commissioners  of  the  navy,  who  *188 
placed  a  commander  in  the  navy  on  board,  and  the  master 
was  to  obey  his  orders ;  but,  with  regard  to  third  persons,  it  was 
still,  notwithstanding  that  very  important  fact,  considered  to  be 
the  ship  of  the  owners,  and  they  were  held  answerable  for  damage 
done  by  the  ship.  This  highly  vexed  question,  and  so  important 
in  its  consequences  to  the  claim  of  lien,  and  the  responsibilities  of 
ownership,  depends  on  the  inquiry,  whether  the  lender  or  hirer, 
under  a  charter-party,  be  the  owner  of  the  ship  for  the  voyage.^ 
It  is  a  dry  matter-of-fact  question,  who,  by  the'  charter-party,  has 
the  possession,  command,  and  navigation  of  the  ship.  If  the  gen- 
eral owner  retains  the  same,  and  contracts  to  carry  a  cargo  on 
freight  for  the  voyage,  the  charter-party  is  a  mere  affreightment 
sounding  in  covenant,  and  the  freighter  is  not  clothed  with  the 
character  or  legal  responsibility  of  ownership.^  The  general  own- 
er, in  such  a  case,  is  entitled  to  the  freight,  and  may  sue  the  con- 
signee on  the  bills  of  lading  in  the  name  of  the  master,  or  he  may 
enforce  his  claim  by  detaining  the  goods  until  payment,  the  law 
giving  him  a  lien  for  freight.  But  where  the  freighter  hires  the 
possession,  command,  and  navigation  of  the  ship  for  the  voyage,  he 
becomes  the  owner,  and  is  responsible  for  the  conduct  of  the  mas- 
ter and  mariners ;  and  the  general  owner  has  no  lien  for  the 
freight,  because  he  is  not  the  carrier  for  the  voyage.  This  is  the 
principle  declared  and  acted  upon  in  the  greatly  litigated  and  very 
ably  discussed  case  of  Ciriitie  v.  Leuns  ;  (a)  and  it  is  the  principle 
declared  by  the  Supreme  Court  of  the  United  States,  in  Mareardier 
V.  The  Oheiapeake  Intwrance  Company j  (b)  and  Oracie  v.  Palmer j  (c) 

{g)  Str.  Bep.  1251. 
(a)  S  Brod.  &  Bing.  410. 
{b)  8  Cranch,  89. 
(c)  8  .Wheaton,  605. 

1  The  hirer  of  a  yessel  on  shares,  and  not  the  general  owners,  will  be  liable  to 
the  owner- of  goods  nsed  for  the  benefit  of  a  TesseL  Sproat  v,  Donnell,  26  Maine, 
185.  

t  Barnes  v.  Cararoc,  1  Newb.  Adm.  528. 
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and  followed  generally  by  the  courts  of  justice  in  this'coontry.  (d) 
It  may  be  considered  as  the  sound  and  settled  law  on  the  sub- 
ject. (€)  * 

Id)  Pitkin  V.  Bnunerd,  5  Conn.  451 ;  CUrkBon  v.  Edes,  4  Cowen,  470 ;  Bejnolds 
V.  Toppan,  15  Mass.  370 ;  Emety  o.  Heraey,  4  Greenl.  407 ;  Lander  r.  Clark,  1  Hall 
(N.  Y.)  355 ;  Lord  Tenterden,  in  Colyin  v.  Newberry,  6  Bligh  (N.  S.)  189 ;  The 
Schooner  Volunteer  and  Caigo,  1  Somneri  56S,  569.  In  the  ease  of  Certain  Logs 
of  Mahogany^  2  Soniner,  596,  597,  it  was  decided,  that  nhere  the  owner  of  «  char- 
tered vessel  has  a  lien  for  freight,  the  consignee  cannot,  by  a  writ  of  repleyin^  witli- 
draw  the  cargo  from  the  jurisdiction  of  the  Admiralty  Court ;  and  that  the  owner 
of  the  ressel  is  presumed  to  be  the  owner  for  the  royage,  unless  the  charterparty 
contains  dear  eridenoe  of  an  intention  to  make  the  charterer  owner  for  the  Tograge  ; 
and  that  the  owner  has  a  lien  on  the  caigo  for  the  amount  due  by  the  charter-party, 
unless,  by  the  terms  of  the  instrument,  delivery  of  the  cargo  is  to 'precede  payment 
of  the  freight,  and  the  owner  is  divested  of  the  possession  of  the  goods,  without  the 
right  to  chiim  immediate  payment ;  that  a  stipulation  that  the  freight  is  to  be  paid  in 
five  days  after  the  return  and  dischaige  of  tiie  vessel,  is  not  a  contract  to  give  credit 
so  as  to  displace  the  lien ;  and  that  the  stipulation  to  discharge  the  caigo  is  simply  to 
*  unlade,  and  not  to  deliver  it. 

{e)  In  Massachusetts,  the  charterer  of  a  vessel  is  declared  to  be  the  owner,  in  re* 
spect  to  the  responsibility  for  embeDdeaents  by  the  crew,  in  case  he  navigates  the 
vessel  at  his  own  expense.'  Bevised  Statutes  of  1836,  part  1,  c.  82,  sec.  3.  The  liti- 
gated question,  who  are  to  be  considered  as  the  responsible  owners  of  the  ship  for 
repairs  and  necessaries,  is  considered,  and  the  numerous  authorities  cited  and  reviewed, 
in  Abbott  on  Shipping,  5tfa  American  edit.  Boston,  1846,  pp.  38-70.  In  that  same 
work,  pp.  377  -379,  the  learned  editor,  Sergeant  Shee,  observes,  on  a  review  of  the 
English  decisions  respecting  the  ship-owner's  lien  for  freight,  that  there  is  great  con- 
trariety, and  almost  inextricable  conflict  in  the  construction  of  the  charter-party ;  tliai 
the  maritime  law  is  founded  upon  the  principle,  that  the  master  is  the  servant  of  the 
owner,  and  is  intrusted  with  authority  over  the  property  in  his  charge ;  and  by  his  con- 
tract with  sub-freighters  the  owner  of  a  chartered  ship  is  bound,  and  for  misconduct  in 
him,  or  in  the  mariners  engaged  by  him,  the  owners  are  responsible  to  the  extent  and 
value  of  the  ship  and  freight ;  and  yet,  that  by  subtle  distinctions,  the  possession  <^  the 
master  is  made  out  not  to  be  the  possession  of  the  owner;  and  learned  judges  have 
determined  against  the  ship-owner's  lien  for  freight,  and  against  his  liability  for  the 
acts  of  the  master ;  that  the  maritime  law  of  France  and  England  is  founded  upon  the 
civil  law;  and  Pothier  (Charter  Partie,  p.  1,  sec.  5)  holds,  that  in  the  locaiio  m*  et 
opemrum  and  the  locatio  opens,  the  obligations  of  the  master  and  the  merchant  are  the 
some.  In  the  French  charter-party,  the  proprietor  of  the  ship  engages  to  employ  het 
in  the  same  service  of  the  f^ighter,  in  the  same  way  as  the  owner  of  a  coach  engages 
to  cany  goods  or  passengers.  (Code  de  Commerce,  art.  273.)  The  service  of  the 
master  and  mariners  goes  with  the  service  of  the  ship,  but  they  do  not  cease  to  be  the 

*  The  act  of  Congress  of  March  3, 1851,  limiting  the  liability  of  shipowners,  pro- 
vides that  as  respects  the  operation  of  that  act,  charterers  shall  be  deemed  owners 
whenever  they  man,  victual,  and  navigate  the  vessel.    9  Stat,  at  Laige,  635. 

*  Tuckerman  v.  Brown,  17  Baib.  (N.  T.)  191 ;  Swanton  v.  Beed,.85  Maine,  176  ; 
Nash  V.  Parker,  38  Id.  489 ;  Urann  v.  Fletcher,  1  Gray,  125 ;  Marquand  v.  Bonner,  9S 
Eng.  L.  &  £q.  136 ;  Baker  v.  Haskins,  5  Gray,  696. 
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*  (3.)  Cf  the  custom-house  docuTnents.  *189 

The  XJnited  States  have  imitated  the  policj  of  England 
and  other  commercial  nations  (a)  in  conferring  peculiar  privileges 
upon  American  built  ships,  and  owned  by  our  own  citizens ;  and  I 
shall  now  examine  the  acts  of  Congress,  so  far  as  they  go,  to  ascer- 
tain the  title  to  American  ships,  and  the  mode  of  transferring  that 
title.  The  object  of  the  Registry  Acts  is  to  encourage  onr  own 
trade,  navigation,  and  ship-building,  by  granting  peculiar  or  exclu- 
sive privileges  of  trade  to  the  flag  of  the  United  States,  and  by  pro- 
hibiting the  communication  of  those  immunities  to  the  shipping 
and  mariners  of  other  countries.  These  provisions  are  well  cal- 
culated to  prevent  the  commission  of  fraud  upon  individuals,  as 
well  as  to  advance  the  national  policy.  The  registry  of  all  vessels 
at  the  custom-house,  and  the  memorandums  of  the  transfers,  add 
great  security  to  title,  and  bring  the  existing  state  of  our  navi- 
gation and  marine  under  the  view  of  the  general  government. 
By  these  regulations,  the  title  can  be  effectually  traced  back  to  its 
origin,  {b) 

wirants  of  the  owner,  to  whom  the  lien  for  freight  and  the  responsibilities  of  owner 
sttach.  The  learned  sergeant  seems  to  think  most  favorably  of  the  latter  doctrine ; 
and  for  the  removal  of  doubts,  he  recommends  an  express  agreement  in  the  charter- 
party,  as  was  done  in  the  case  of  Small  v,  Moates,  9  Bing.  574,  which  avoided  the  vex- 
ations question,  and  vested  the  ownership  fhllj  in  the  original  owner,  and  gave  him  a 
right  of  lien,  without  considering  the  question  whether  the  possession  of  Uie  ship  re- 
mained in  him,  or  had  passed  to  the  charterer. 

(a)  Mr.  Prescott  refers  to  a  Spanish  law,  or  pragmatic,  as  early  as  the  year  1500, 
prohibiting  all  persons,  whether  natives  or  foreigners,  from  shipping  goods  in  foreign 
bottomfi  from  a  port  where  a  Spanish  ship  could  be  obtained.  The  object  of  the  law, 
like  the  English  fiimous  Navigation  Act,  was  to  exclude  foreigners  from  the  carrying 
trade.  Another  pragmatic,  of  1501,  prohibited  the  sale  of  vessels  to  foreigners.  Pres- 
oott's  Fei^nand  and  Isabella,  vol.  iii.  453. 

(6)  A  historical  view  of  the  laws  of  England,  with  regard  to  shipping  and  naviga- 
tion, is  g^ven,  with  admirable  clearness,  method,  and  accuracy,  by  Mr.  Beeves,  in  his 
"  History  of  the  Law  of  Shipping  and  Navigation,"  published  in  1792 ;  and  the  policy 
of  that  system  he  considers  to  have  been  vindicated  and  triumphantly  sustained,  in 
the  increaae  of  the  English  shipping,  the  extension  of  their  foreign  navigation  and 
trade,  and  the  unrivalled  strength  of  their  navy.  The  policy  of  the  British  statutes 
was  to  create  skilful  and  hardy  seamen,  and  to  confine  the  privileges  of  English  trade, 
as  &r  as  was  consistent  with  the  extent  of  it,  to  British  built  shipping.  But  the 
qnantity  of  British  built  shipping  was  not  at  first  adequate  to  carry  on  the  whole  trade 
of  the  country,  and  it  became  a  secondary  object  to  confer  privileges  on  foreign  built 
flhipa  in  British  ownership.  In  proportion  as  British  built  shipping  increased,  the 
privUegea  conferred  on  foreign  built  ships  in  British  ownership  were  ftom  time  to  time 
xeatricted.  The  English  navigation  laws,  prior  to  the  famous  Navigation  Act  of  the 
Bcpablican  Parliament  of  1651,  and  adopted  by  the  statute  of  12  Charles  II.  c.  18, 
were  cmde  and  undigested.    They  commenced  with  the  statute  of  5  Richard  II.,  an ' 

17* 
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The  Acts  of  Congress  of  81st  December,  1792,  and  18ih  Feb* 
ruary,   1798,   constitute  the  basis    of  the    regulations  in  this 

in  the  earlier  acts,  the  proferenoe  of  BngUsh  shlpe  and  mariners,  in  English  importa 
and  exports,  was  given  in  simple  and  absolute  tenns,  and  they  kept  improving  in  ac- 
curacy of  description  and  justness  of  policy,  down  to  the  time  of  the  B^gistiy  ActSL 
The  Navigation  Act  of  Charies  II.  described  what  were  English  built  and  English 
owned  ships,  and  in  what  cases  a  foreign  built  ship,  owned  by  an  English  subject, 
should  have  the  privileges  of  an  English  ship.  The  act  did  not  require  any  foreign 
ships  to  be  registered ;  but  a  foreign  built  ship,  unless  registered,  was  to  be  treated  as 
an  alien  ship,  though  owned  by  a  British  subject  The  statute  of  26  Geoige  IIL  c 
60,  was  framed  by  the  elder  Lord  Liverpool,  and  it  gave  rise  to  the  treatise  of  Mr. 
Beeve,  who  dedicated  his  work  to  that  distinguished  nobleman.  The  Navigation  Act 
of  Charles  II.  only  required  ships  to  be  the  property  of  British  subjects ;  but  in  the 
progress  of  the  system,  the  qualification  of  being  British  hdU  was  added.  The  one 
encouraged  British  seamen  and  merchants,  but  the  other  encouraged  also  British  ship- 
building. The  statute  of  26  Geoige  m.  declared  that  the  time  had  come  when  the 
policy  of  employing  British  built  shipping  exclusively  in  the  commerce  of  that  country, 
ought  to  be  carried  to  the  utmost  extent ;  and  it  accordingly  enacted,  that  no  foreign 
built  ship,  except  prises,  nor  any  ship  built  upon  a  foreign  bottom,  although  British 
owned,  should  be  any  longer  entitled  to  any  of  the  privileges  w  advantages  of  a  Brit> 
ish  built  ship,  or  of  a  ship  owned  by  British  subjects.  This  statute  likewise  introduced 
into  the  European  trade  the  necessity  of  a  register,  which  had  been  introduced  into  the 
plantation  trade  by  the  statute  of  7  and  S  William  IIL  c  22.  The  general  principle 
established  by  the  act  of  16  George  IIL  was,  that  all  British  ships,  with  some  few 
exceptions,  should  be  registered,  and  a  certificate  of  the  registry  obtained  in  the  port 
to  which  the  .ship  belonged.  All  ships  entitled  and  required  to  be  registered,  were 
made  subject  to  forfeiture  for  attempting  to  proceed  to  sea  without  a  British  register. 
All  ships  not  entitled  to  the  privileges  of  British  built  or  British  owned  ships,  and  all 
ships  not  registered,  although  owned  by  British  subjects,  were  to  be  deemed  alien 
ships,  and  liable  to  the  same  penalties  and  forfeitures  as  alien  ships.  British  subjects 
might  still  employ  foreign  ships  in  neutral  trade,  subject  only  to  the  alien  duties. 
The  statute  further  required  that,  upon  every  alteration  of  the  property,  an  indorse- 
ment  was  to  be  made  upon  the  registry,  and  a  memorandum  thereof  entered  at  the 
custom-house ;  and  that  upon  every  transfer,  in  whole  or  in  part,  the  certificate  of  the 
registry  was  to  be  set  out  in  the  bill  of  sale.  The  statute  of  34  George  IIL  c.  68  was 
an  enlargement  of  the  statute  of  26  Geoige  IIL,  and  it  contained  several  provisions 
for  granting  new  certificates  upon  a  transfer  of  property,  and  it  regulated  those  cases 
only  in  which  a  title  to  a  certificate  had  been  given,  and  a  certificate  was  required  to 
be  obtained ;  and  it  required  all  registered  vessels  to  be  navigated  by  a  British  master, 
and  a  crew  of  whom  three  fourths  were  British.  The  existing  British  regulations 
respecting  the  registration  and  enrolment  of  ships  are  embodied  in  the  act  of  3  &  4 
William  IV.  c  54,  and  the  acts  of  8  &  9  Victoria,  c.  88,  89,^^  the  eneouragtmad  ^ 
British  shipping  and  navigation,  and  for  the  registering  of  British  vessels.  Vessels  under 
fifleen  tons,  navigating  rivers,  &c.,  or  under  thirty  tons,  in  the  Newfoundland  fishery, 
need  not  be  registered.  Foreign  ships  were  those  of  the  build  or  prize  of  the  country, 
or  British  built,  and  owned  and  navigated  by  subjects  of  the  country ;  and  natives  of 
India  are  not  deemed  to  be  British  seamen.  And  by  the  act  of  8  and  9  Victoria,  c 
93,  for  regulating  the  trade  of  British  possessions  abroad,  the  Queen  may  grant  free 
ports  in  discretion,  and  give  or  withhold  the  privileges  of  the  reciprocity  system. 
The  navigation  laws  of  Great  Britain  now  form  a  permanent  and  regular  code; 
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*  country  for  the  foreign  and  coasting  trade,  and  for  the  *  141 
fisheries  of  the  United  States ;  and  they  correspond  very 

•ad  they  were  involTed  in  a  labyrindi  of  statates,  and  not  easily  rendered  Bimple  and 
intelligible  to  practical  men,  until  the  statutes  of  4  Geo.  IV.  c  44,  6  Geo.  IV.  c.  109, 
110,  7  Geo.  IV.  48,  and  3  and  4  Wm.  lY.  c.  54,  55,  snccessiyely  displacing  each 
other,  reduced  all  the  former  provisions,  with  alterations  and  improvements,  into  one 
eonsolidated  systenL  The  Registry  Acts  have  peculiar  simplicity  and  legal  precision 
Ibr  statute  productions  of  that  kind,  and  they  are  regarded  by  English  statesmen  and 
lawyers  as  highly  honorable  to  the  talents,  experience,  and  vigilance  of  Lord  Liver- 
pool, who  established  on  solid  foundations  the  naval  power  and  commercial  superiority 
of  his  country.  The  code  of  laws  constituting  the  navigation  system  of  England 
may  be  considered  as  embodied  in  the  statutes  of  3  and  4  William  IV.,  and  which  are 
said  to  owe  much  of  the  merit  of  their  compilation  to  the  industry  and  talents  of 
Mr.  Hume,  of  die  Board  of  Trade.  As  the  code  previously  existed,  it  was  well  di- 
gested, not  only  in  the  history  of  Mr.  Reeves,  to  which  I  have  alluded,  but  by  Lord 
Tenteiden,  in  his  aoeurate  and  authoritative  **  Treatise  of  the  Law  relative  to  Mer- 
chant Ships  and  Seamen  ** ;  and  still  more  extensively,  and  veiy  ably,  in  Holt's  "  Sys- 
tem of  the  Shipping  and  Navigation  Laws  of  Great  Britain."  That  work  contains 
ail  the  laws  on  the  subject,  brought  down  to  the  year  1S20.  His  introductoty  essay 
is  a  clear,  but  brief  synopsis  of  die  history  and  policy  of  the  navigation  system.  Li 
the  sixth  and  seventh  chapters  of  the  first  volume  of  Mr.  Chitty's  ample  "  Treatise  on 
Hm  Laws  of  Commerce  and  Manuftctures,  and  Contracts  relating  thereto,"  we  have 
also  a  condensed  digest  of  the  same  code  of  navigation  laws.  An  abstract  is  given 
in  the  last  Am.  edition  of  Abbott  on  Shipping,  by  Stogeant  Shee,  pp.  75  to  123,  of  the 
enactments  of  the  last  English  R^istry  Acts ;  md  tiie  American  editor,  Mr.  Perkins, 
has  added  to  the  notes  the  corresponding  sections  in  the  American  Registry  and  Navi- 
gation Acts.^ 

^  The  English  navigation  laws  are  now  essentially  abrogated ;  yet  a  few  additional 
notices  of  this  system  of  policy,  so  long  the  cherished  object  of  British  legislation,  and 
supposed  to  be  the  basis  of  the  naval  and  commercial  supremacy  of  England,  may, 
perhaps,  be  appropriately  added  to  those  contained  in  the  text. 

The  statute  12  Car.  IL  c.  18,  the  celebrated  Navigation  Act,  and  sometimes  termed 
the  charta  mariUma  of  England,  regulated  the  trade  and  shipping  of  England  in  re- 
spect, 1st,  to  the  coasting  trade ;  2dly,  the  European  trade ;  3dly,  the  trade  with  Asia, 
Africa,  and  America ;  and  4thly,  the  trade  with  the  British  Colonies. 

IsL  As  to  the  cocuting  trade,  it  was  made  unlawful  for  any  person  to  carry,  in  any  ves- 
sel whereof  a  stranger  was  owner,  partowner,  or  master,  and  whereof  three  fourths  of 
the  mariners  wero  not  English,  any  goods,  from  one  port  of  England,  &c.,  to  another 
port  of  the  same.  By  subsequent  laws,  the  privileges  of  this  trade  were  confined  to 
ships  built  (as  well  as  owned)  within  the  king's  dominions  (act  23  Geo.  IIL  c.  60) ; 
and  the  whole  of  the  crew  were  required  to  be  British  subjects. 

2d.  ^  to  trade  of  Great  Britain  with  Europe,  the  act  of  12  Car.  ch.  18,  sec.  8,  prohib- 
ited the  importation  into  England  of  any  goods  of  Russia  and  Turkey,  and  certain 
other  enumerated  articles,  except  in  British  vessels,  or  such  foreign  ships  as  were  of  the 
buSd  of  the  country  of  which  the  said  goods  were  the  growth  or  manufactwre. 

By  another  act  of  13  and  14  Car.  IL  c.  11,  the  prohibition  was  rendered  absolute  as 
to  the  importation  of  certain  enumerated  articles  firom  the  Netherlands  and  Germany. 
The  restrictions  of  those  statutes  were  materially  modified  by  various  statutes  subse- 
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closely  with  the  provisions  of  the  British  statutes  in  the  reign  of 

George  in. 

■  ■    ■    »  '  11.  Ill 

quently  passed,  and  particiilArly  by  thfi  acts  of  27  Geo.  m.  e.  29,  and  of  34  Geo^  IIL 
c.  68. 

3d.  As  to  British  trade  wUh  Asia,  Africa,  and  America,  the  third  section  of  the  Nanri- 
gation  Act  prohibited  the  importation  into  England,  &c.,  of  goods,  the  gro-vtfa  or 
manufacture  of  those  quarters  of  the  world,  except  in  ships  owned  by  English  8iib|ect8^ 
&c.  By  the  4th  section  of  tbe  act  it  was  provided,  that  the  trade  should  be  earned  on 
in  English  built  ships  directly  with  the  very  countries  of  which  the  goods  were  the  pro- 
duce. Those  proYisions,  like  those  first  mentioned,  were  somewhat  raried  from  time 
to  time,  by  acts  of  the  British  Parliament,  among  which  may  be  particularly  mentioned 
the  act  of  37  Geo.  IIL  and  53  Geo.  IH  c.  155,  and  54  Geo.  m.  c.  34,  and  56  Geo.  IIL 
c.  15,  and  57  Geo.  III.  c.  95. 

4th.  Trade  with  the  British  Cdomes.  —  The  Navigation  Act  prohibited  the  importa- 
tion or  exportation  of  goods  into  or  out  of  any  of  the  English  colonies,  except  in  ves- 
sels owned  by  English  subjects,  or  of  ths  IntUd  of  the  colonies,  &c.  This  was  a  part  of 
the  colonial  system,  adopted  by\)ther  European  powers  besides  Great  Britain ;  a  sys- 
tem which  had  in  a  great  measure  given  way  under  the  influence  of  the  modem  doc- 
trines of  free  trade  before  the  repeal  of  the  Navigation  Acts,  by  the  important  statate 
to  which  reference  is  now  about  to  be  made. 

The  navigation  laws  underwent  various  modifications  and  alterations,  always  reeerr* 
ing,  however,  the  great  principle  of  confining  certain  trade  to  British  vessels,  until  the 
essential  regulations  on  this  subject  became  embodied  in  statutes  passed  in  8th  and  9tli 
years  of  Vict,  7  and  8  Vict,  37  Qeo.  IIL,  4  Geo.  IV.,  5  Geo.  IV.,  and  in  the  5th  and 
6th  years  of  Vict. 

The  policy  of  the  whole  system,  long  so  undoubted  in  England,  became  the  subject 
of  great  discussion  with  economists  and  statesmen ;  and,  finally,  on  the  26th  of  June, 
1849,  a  statute  was  passed,  entided  "  An  Act  to  amend  the  laws  injbrrxfir  the  enamrage" 
ment  of  British  seamen  and  navigation/*  by  which  all  the  acts  last  referred  to  were  re- 
pealed, and  the  navigation  laws  of  England,  for  the  most  part  ceased  to  exist.  The 
only  remains  of  the  system  are  the  following,  viz. :  — 

Ist.  The  coasting  trade  between  the  United  Kingdom  and  the  a^acent  British 
islands  continues  restricted  to  British  ships. 

2d.  No  goods  or  passengers  can  be  carried  fVom  one  port  of  any  British  possession  in 
Asia,  Africa,  or  America  to  another  part  of  the  same  possession,  except  in  British  ships. 

The  queen  in  council  is  authorized,  on  the  address  of  the  legislature  of  any  British 
possession,  to  admit  other  than  British  ships  to  convey  goods  or  passengers  IVom 
one  part  of  such  possessions  to  another  part ;  and  on  the  address  of  the  l^pslatnre 
of  two  or  more  British  possessions,  to  place  the  trade  between  them  on  the  foofang 
of  a  coasting  trade.  A  similar  power  is  given  to  the  govemor^eneral  of  India,  in 
council. 

3d.  Power  is  given  to  the  queen,  when  British  vessels  are  subject  in  any  foreign 
country  to  prohibitions  or  restrictions,  to  impose,  by  order  in  council,  such  countei^ 
vailing  prohibitions  and  restrictions  as  to  place  the  ships  of  such  foreign  country  on 
the  same  footing  in  British  ports  as  British  vessels  are  placed  in  the  ports  of  such 
country. 

Furdier  power  is  given  to  the  queen  to  impose  such  duties  of  tonnage  on  foreign 
ships  in  British  ports  as  may  countervail  the  disadvantages  to  which  British  trade  or 
navigation  is  subjected  in  the  countries  to  which  such  foreign  ships  may  belong. 

In  consequence  of  this  alteration  of  the  British  laws,  British  vessels,  after  the  first  of 
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No  vessel  is  to  be  deemed  a  vessel  of  the  United  States,  or 
entitled  to  the  privileges  of  one,  unless  registered  and  wholly 
owned  and  conunanded  by  a  citizen  of  the  United  States.^  The 
American  owner,  in  whole  or  in  part,  ceases  to  retain 
*  his  privileges  as  such  owner,  if  he  usually  resides  in  a  *  142 
foreign  country,  during  the  continuance  of  such  residence, 
unless  he  be  a  consul,  or  an  agent  for  and  a  partner  in  some  Ameri- 
can house,  carrying  on  trade  within  the  United  States,  (a)  The 
register  is  to  be  made  by  the  collector  of  the  port  to  which  such 
ship  shall  belong,  or  in  which  it  shall  be,  and  founded  on  the  oath 
of  one  of  the  owners,  stating  the  time  and  place  where  she  was 
built,  or  that  she  was  captured  in  war  by  a  citizen,  as  prize,  and 
lawfully  condemned  or  forfeited,  for  a  breach  of  the  laws  of  the 
states ;  and  stating  the  owners  and  master,  and  that  they  are  citi- 
zensj  and  that  no  subject  of  foreign  power  is,  directly  or  indirectly, 
by  way  of  trust  or  otherwise,  interested  therein.^  The  master  is, 
likewise,  in  certain  cases,  to  make  oath  touching  his  own  citizen- 
ship, {b)  Previous  to  the  registry,  a  certificate  of  survey  is  to  be 
produced,  and  security  given,  that  the  certificate  of  such  registry 
shall  be  solely  used  for  the  ship,  and  shall  not  be  sold,  lent,  or  oth* 

(a)  Act  of  CongreM,  31  Bt  December,  1792,  sees.  I,  2. 
(6)  Ibid.  sees.  3,  4, 11. 

Jaoaaiy,  1849,  were  admitted  into  ports  of  the  United  States,  with  cargoes  of  the 
growth  or  production  of  any  part  of  the  world,  on  the  same  terms  as  to  duties,  imports, 
and  charges  as  vessels  of  the  United  States  and  their  cargoes.  (Circolar  of  Treas'y 
Depart.  Oct.  15, 1849.) 

See,  in  Oldfield  v.  Milrriott,  10  How.  U.  S.  170,  a  detailed  and  interesting  statement 
of  the  Tarious  measures  which  preceded  and  caused  the  existing  liberal  regulations 
of  commercial  intercourse  between  the  United  States  and  Great  Britain. 

^  Under  the  statute  of  S  and  9  Vict  ch.  89,  sec  13,  which  provides  that  to  entitle  a 
vessel  to  registry,  it  mnst  "  wholly  belong  to  her  Majesty's  subjects,"  and  that  no  for- 
eigner shall  be  an  owner,  "  in  whole  or  in  part,  directly  or  indirectly,"  it  has  been  held, 
Aat  an  English  corporation,  of  which  some  of  the  members  are  foreigners,  is  entitled 
to  have  its  vessels  registered.  The  corporation  is  declared  to  be  the  sob  owner.  The 
Qoeen  v.  Amaad,  9  Ad.  ^  £1.  (N.  S.)  806.  Since  this  decision,  the  "  Merchant  Ship- 
ping Act,"  17  &  18  Vict  ch.  104,  has  been  passed.  It  consolidates  in  five  hundred  and 
forty-eight  sections  the  whole  statute  law  of  Great  Britain  on  the  subject  of  merchant 
shipping.  By  sec.  18,  ships  owned  by  corporations,  established  by  British  laws,  are  to 
be  deemed  Bridsh  ships. 

1  By  act  of  Congress,  Dec.  23, 1853»  the  Secretary  of  the  Treasury  is  authorized 
to  issue  a  register  or  enrolment  for  any  foreign  vessel,  whenever  such  vessel  shall 
have  been  wrecked  in  the  United  States,  and  purchased  and  repaired  by  citizens 
thereof :  pnvided  such  repairs  equal  three  fourths  of  the  value  of  such  vessel  when  thus 
repaired. 
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erwise  disposed  of.  If  the  vessel,  or  any  interest  therein,  be  sold 
to  any  foreigner,  and  the  vessel  be  within  the  United  States,  the 
certificate  of  the  registry  shall,  within  seven  days  after  the  sale,  be 
delivered  up  to  the  collector  of  the  district,  in  order  to  be  can- 
celled ;  and  if  the  sale  be  made  when  the  vessel  is  abroad,  or  at 
sea,  the  certificate  is  to  be  delivered  up  within  eight  days  after 
the  master's  arrival  within  the  United  States ;  (c)  and  if  the  trans- 
fer of  a  registered  vessel  be  made  to  a  foreigner  in  a  foreign  port, 
for  the  purpose  of  evading  the  revenue  law  of  a  foreign  country, 
it  works  a  forfeiture  of  the  vessel,  unless  the  transfer  be  made 
known  within  eight  days  aft;er  the  return  of  the  vessel  to  a  port  in 
the  United  States,  by  a  delivery  of  the  certificate  of  registry  to  tlie 

collector  of  the  port,  (d)  So,  if  a  registered  ship  be  sold,  in 
*  143    whole  or  in  part,  *  while  abroad,  to  a  citizen  of  the  United 

States,  the  vessel,  on  her  first  arrival  in  the  United  States 
thereafter,  shall  be  entitled  to  all  the  privileges  of  a  ship  of  the 
United  States,  provided  a  new  certificate  of  registry  be  obtained 
within  three  days  after  the  master  makes  his  final  report  upon  her 
first  arrival,  {a)  If  the  vessel  be  built  within  the  United  States, 
the  ship-carpenter's  certificate  is  requisite  to  obtain  the  register ; 
and  when  the  ship  is  duly  registered,  the  collector  of  the  port  shall 
grant  an  abstract  or  certificate  of  such  registry,  (b)  There  are 
several  minute  regulations  respecting  the  change  of  the  certificate, 
and  the  granting  of  a  new  register,  which  need  not  here  be  de- 
tailed ;  (c)  but  when  a  vessel,  duly  registered,  shall  be  sold  or 
transferred,  in  whole  or  in  part,  to  a  citizen  of  the  United  States, 
or  shall  be  altered  in  form  or  burden,  she  must  be  registered  anew, 
and  her  former  certificate  of  registry  delivered  up,  otherwise  she 
will  cease  to  be  deemed  a  vessel  of  the  United  States,  or  entitled 
to  any  of  the  privileges  of  one.  In  every  case  of  sale  or  transfer 
there  must  be  some  instrument  of  writing,  in  the  nature  of  a  bill 
of  sale,  which  shall  recite  at  length  the  certificate  of  registry,  and 
without  it  the  vessel  is  incapable  of  being  registered  anew,  (d) 
Upon  every  change  of  master  the  owner  must  report  such  change 

(c)  Ibid.  sees.  6,  7. 

(d)  Act  of  CongresB,  Slst  December,  1792,  sees.  7, 16 ;  The  Margaret,  9  Wheatoo, 
421. 

(a)  Act  of  the  United  States,  M^rch  2, 1808,  sec.  8. 

(b)  Law  of  the  United  States,  Slst  December,  1792,  sec  9. 

(c)  Ibid.  sees.  12,  13 
{d)  Ibid,  sec  14. 
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to  the  collector,  and  have  a  memorandum  of  Buch  change  indorsed 
upon  the  certificate  of  registry  ;  and  if  anj  ship  so  registered  be 
sold,  in  whole  or  in  part,  by  way  of  trust  or  otherwise,  to  a  foreigner, 
and  the  sale  be  not  made  known  as  above  directed,  the  whole, 
or  at  least  the  share  owned  by  the  citizen  who  sells,  becomes  for- 
feited, (e)  s 

Vessels  enrolled  and  licensed,  or  licensed  only,  if  under 
*  twenty  tons,  are  entitled  to  the  privileges  of  vessels  em-  *  144 
ployed  in  the  coasting  trade  or  fisheries,  (a)  ^  Vessels,  to 
be  enrolled,  must  possess  the  same  qualifications,  and  the  same 
requisites,  in  all  respects,  must  be  complied  with,  as  are  made  ne- 
cessary for  the  registry  of  ships  and  vessels ;  and  the  same  duties 
are  required  in  relation  to  such  enrolments ;  and  the  ships  en- 
rolled, with  the  master  and  owner,  are  subject  to  the  same  regula- 
tions as  are  in  those  respects  provided  for  registered  vessels.  (5) 
Any  vessel  may  be  enrolled  and  licensed,  that  may  be  registered, 
upon  the  registry  being  given  up ;  and  any  vessel  that  may  be 
enrolled  may  be  registered,  upon  the  enrolment  and  license  being 
given  up.  (c)  In  order  to  obtain  a  license  for  carrying  on  the 
coasting  trade,  or  fisheries,  the  owner,  or  ship's  husband  and  mas- 
ter, must  give  security  to  the  United  States  that  the  vessel  be  not 
employed  in  any  trade  whereby  the  revenue  of  the  United  States 
may  be  defrauded  ;  and  the  master  must  make  oath  that  he  is  a 
citizen,  and  that  the  license  shall  not  be  used  for  any  other  vessel 
or  any  other  employment ;  and  if  the  vessel  be  less  than  twenty  tans 
burden^  that  she  is  wholly  the  property  of  a  citizen  of  the  United 
States.^  The  collector  of  the  district  thereupon  grants  a  license  for 

(e)  Law  of  the  United  States,  Slst  December,  1792,  sees.  15, 16.^ 
(a)  Act  of  Congress,  Febniaiy  18, 1793,  see.  1. 
(6)  Ibid.  sec.  2.  « 

(c)  Ibid,  sec  3. 

1  The  bona  fidt  pnrehaser  of  a  vessel,  after  the  commission  of  an  act  of  forfeitoie  bj 
one  joint  owner,  is  not  within  the  proyiso  to  the  16th  section  of  this  act  protecting  inno- 
oent  joint  owners.    The  Florenzo,  1  Blatch.  &  Howl.  Adm.  52. 

'  The  register  of  a  yessel  is  not  trren  prima  Jade  evidence  of  ownership.  Bradbniy 
V.  Johnson,  41  Maine,  588. 

^  Although  a  vessel  navigates  onlj  horn  port  to  port  in  the  same  state,  if  its  employ- 
ment constitute  a  link  in  a  chain  of  commerce  among  the  states,  it  will  be  considered 
as  in  the  coasting  trade.    The  James  Morrison,  1  Newb.  Adm.  241. 

*  An-  enrohnent  without  the  oath  is  void.  United  States  v.  Bartlett,  Davies  Dist 
Cl9. 
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canymg  on  the  coasting  trade,  or  fishery,  (d)  '  Vessels  engaged 
in  such  a  trade  or  business,  without  being  enrolled  and  licenced, 
or  licensed  only,  as  the  case  may  be,  shall  pay  alien  duties,  if  in 
ballast,  or  laden  with  goods  the  growth  ot  manufacture  of  ibe 
United  States,  and  shall  be  forfeited  if  laden  with  any  articles  of 
foreign  growth  or  manufacture,  or  distilled  spirits,  {e)  If  any 
vessel  enrolled  or  licensed,  proceed  on  a  foreign  voyage,  without 

first  surrendering  up  her  enrolment  and  license,  and  being 
*  145    duly  registered,  *  she  shall,  with  her  cargo  imported  into 

the  United  States,  be  subjected  to  forfeiture,  (a)  ^  The 
other  general  provisions  relative  to  the  rights  and  duties  apper- 
taining to  the  coasting  trade  and  the  fisheries  need  not  here  be 
enumerated,  as  my  object  is  to  consider  the  subject  merely  in  re& 
erence  to  the  documentary  title  to  American  vessels. 

It  is  further  provided,  by  the  act  of  March  2, 1797,  that  when- 
ever any  vessel  is  transferred  by  process  of  law^  and  the  raster, 
certificate  of  enrolment,  or  license  is  retained  by  the  former 
owner,  a  new  one  may  be  obtained  upon  the  usual  terms,  with- 
out the  return  of  the  outstanding  paper.  Vessels  captured  and 
condeumed  by  a  foreign  power,  or  by  sale  tO  a  foreigner,  where> 
by  there  becomes  an  actual  divesture  of  the  title  of  the  American 
citizen,  are  to  be  considered  as  foreign  vessels,  and  not  entitled 
to  a  new  register,  even  though  they  should  afterwards  become 
American  property,  unless  the  former  owner  regain  his  title,  by 
purchase  or  otherwise,  and  then  the  law  allows  of  the  restoration 
of  her  American  character,  by  a  sort  of  ju$  posiUmimi,  (b)  Every 
registered  or  unregistered  vessel,  owned  by  a  citizen  of  the  United 
States,  and  going  to  a  foreign  coimtry,  and  an  imregistered  ves- 
sel, sailing  with  a  sea-letter,  is  entitied  to  a  passport,  to  be  fiir- 


(d)  Act  of  Congress,  Febnuuy  18, 1798,  sec.  4. 

(e)  Ibid.  sec.  6. 

(a)  Ibid,  sec  6. 

(b)  Act  of  Congress,  Jane  27, 1796 ;  Opinion  of  the  U.  6.  Attorney-General,  Kor. 
24,  1821. 

*  Delivery  is  not  essential  to  give  yaliditj  to  a  coasting  license.  The  Planter,  1 
Newb.  Adm.  262. 

^  By  act  of  Congress  of  March  2, 1831,  (4  Statutes  at  Large,  487,)  enrolled  and 
licensed  vessels  may,  in  certain  cases,  engage  in  foreign  and  domestic  commerce  at 
one  and  the  same  time  without  the  formality  of  a  registry.  The  Forrester,  1  Nevb. 
Adm.  81. 
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nished  hy  the  collector  of  the  district,  (e)  But  no  searletter,  cer- 
tifying anf  vessel  to  be  the  property  of  a  citizen  of  the  United 
States,  can  be  issued,  except  to  ships  duly  registered,  or  enrolled 
and  licensed,  or  to  vessels  vrholly  owned  by  citizens  of  the  United 
States,  and  fiirmshed  with,  or  entitled  to,  sea-letters  or  other  cus- 
tom-house documents,  (d) 

The  English  Registry  Acts  of  26  Geo.  m.  and  34  Qeo.  m.  c. 
68,  required  the  certificate  of  the  registry  to  be  truly  recited  at 
length  in  every  bill  of  sale  of  a  British  slup  to  a  British  subject ; 
otherwise  such  bill  of.sale  was  declared  to  be  utterly  null  and  void 
to  all  intents  and  purposes ;  and  this  was  held  to  be  necessary, 
even  though  the  ship  was  at  sea  at  the  time,  and  the  ven- 
dee took  *  the  grand  bill  of  sale  and  possession  of  the  ship  *  146 
immediately  on  her  arrival  in  port,  (a)  ^  The  laws  of  the 
United  States  do  not  go  to  that  rigorous  extent;  and  the  only 
consequence  of  a  transfer,  without  a  writing  containing  a  recital 
at  length  of  the  certificate  of  registry,  is,  that  the  vessel  cannot 
be  registered  anew,  and  she  loses  her  privilege  as  an  American 
vessel,  and  becomes  subject  to  tlie  disabilities  incident  to  vessels 
not  registered,  enrolled,  or  licensed  as  the  statute  prescribes.  But 
where  an  American  registered  vessel  was  in  part  sold,  by  parol, 
while  at  sea,  to  an  American  citizen,  and  again  resold,  by  parol, 
to  her  original  owner,  on  her  return  into  port  and  before  entry, 
that  transaction  was  held  not  to  deprive  the  vessel  of  her  Ameri- 
can privileges,  or  subject  her  to  foreign  duties,  for  in  that  case 
no  new  register  was  requisite.  It  would  have  been,  except  in 
date,  a  duplicate  of  the  old  one,  and  perfectly  useless.  (6) 

If  a  ship  be  owned  by  American  citizens,  and  be  not  docu- 
mented according  to  the  provisions  of  the  Begistry  Acts,  it  is  not 
liable  to  any  forfeitures  or  disabilities  which  are  not  specially  pre- 
scribed. The  want  of  a  register  is  not  a  ground  of  forfeiture, 
but  the  cause  only  of  loss  of  American  privileges,  (c)    Every  ves- 


(c)  Acts  of  Congress,  June  1, 1796,  and  Bfarch  2, 1803. 

(dj  Act  of  Ck>ngres6,  Biarch  26, 1810. 

(a)  RoUeston  v.  Hibbert,  3  Texm  Bep.  406. 

(6)  The  United  States  v.  Willings  and  Francis,  4  Craneb,  48. 

(e)  Hatch  v.  Smith,  5  liass.  42 ;  Philips  v.  Ledlej,  1  Wash.  C.  C.  226 ;  Willing  9. 

1  Eren  a  contract  to  seU  is  inTsIid  without  a  redtal  of  the  certificate  of  r^trj. 
Duncan  r.  Tindal,  20  £ng.  L.  &  Eq.  224 ;  McCalmont  v.  Banldn,  19  Id.  176. 
VOL.  III.  IS 
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sel,  wherever  built,  and  owned  by  an  American  dtizen,  is  enticed 
to  a  custom-house  document  for  protection,  termed  a  passport, 
under  the  act  of  June  1, 1796 ;  for  it  applies  to  ^^  every  ship  or 
vessel  of  the  United  States,  going  to  any  foreign  country."  As 
our  Registry  Acts  do  not  declare  void  the  sale  or  transfer,  and 
every  contract  or  agreement  for  transfer  of  property  in  any  ship, 
without  an  instrument  in  writing,  redting  at  large  the  certificate 
of  registry ;  and  as  they  have  not  prescribed  any  precise  form  of 

indorsement  on  the  certificate  of  registry,  and  rendered  it 
*  147    indispensable  in  every  *  sale,  as  was  the  case  under  the 

British  3tatates  of  26  Geo.  m.  c.  60,  and  84  Geo.  m.  c. 
68,  we  are  happily  relieved  from  many  embarrassing  questions 
which  have  arisen  in  the  English  courts  relative  to  the  sale  and 
mortgage  of  ships. 

There  have  been  great  difficulty,  and  some  alternation  of 
opinion,  in  the  English  courts,  in  the  endeavor  to  reconcile  the 
strict  and  positive  provisions  of  the  statute  with  the  prindples 
of  equity,  and  the  good  faith  and  intention  of  the  contracting 
parties,  (a)    It  has  even  been  a  question  of  much  discussion, 

whether  the  statutes  of  26  and  84  Geo.  III.  had  not  destroyed 

I    ■  ■    1        III      -  ■■        ■  ■ 

United  Stfttes,  n>id.  125.  The  register  is  tiie  onlj  document  which  need  be  on  board 
in  time  of  peace,  in  compliance  with  a  warranQr  of  national  character.  Catlett  9.  Pa- 
cific Ins.  Co.  1  Paine  C.  C.  594. 

(a)  The  cases  of  Bolleston  v,  Hibbert,  3  Term  Bep.  406,  Camden  v.  Anderson,  5 
Ibid.  709,  Westerdell  v.  Dale,  7  Ibid.  806,  Moss  v.  Chamock,  2  East,  399,  Heath  9. 
Hnbbard,  4  East,  110,  Moss  v.  Mills,  6  Ibid.  144,  Hajton  r.  Jackson,  8  Ibid.  511, 
Hibbert  o.  Bolleston,  8  Bro.  C.  C.  571,  and  the  opinions  of  Wood  B.,  and  Heath  J.,  in 
Hubbard  v.  Johnstone,  3  Taunt.  177,  and  of  Lord  Eldon,  in  Ex  parte  Yallop,  15 
^esey,  60,  and  Ex  parte  Houghton,  17  Vesey,  251,  and  of  Sir  William  Grant,  in  11 
Vesej,  642,  maj  be  selected  as  samples  of  the  strictness  with  which  the  statutes  are 
construed,  and  of  the  defeat  of  bona  file  transfers  of  vessels,  bj  failure  to  complj  with 
the  literal  terms  of  the  statutes.  The  cases  of  Bolleston  v.  Smith,  4  Term  Rep.  161, 
Capadose  v.  Codnor,  1  Bos.  &  Pull.  483,  Batchford  v.  Meadows,  3  Esp.  N.  P.  69, 
Bloxham  v.  Hubbard,  5  East,  407,  Kerrison  v.  Cole,  8  East,  231,  Bobinson  «.  Mao> 
donnell,  5  Maule  &  Sdw.  228,  Curtis  v.  Peny,  6  Vesey,  739,  Mestaer  9.  GiUespie,  11 
Yesey,  621,  637,  may  be  selected,  on  the  other  hand,  as  containing  evidence  of  the  in* 
flnence  of  equity  upon  the  severity  of  those  provisions.  But  the  British  Begistry  Act 
of  6  Geo.  IV.  c.  110,  sec.  31,  and  again,  the  further  amended  and  substituted  statute 
of  3  and  4  William  IV.  c.  54,  mitigated  the  strictness  of  the  former  provision.  It  re- 
quired the  bill  of  sale,  or  other  instrument  of  writing  of  the  sale  of  a  ship  after  registry, 
to  contain  a  recital  of  the  certificate  of  registry,  or  the  principal  contents  thereof,  to 
render  the  transfer  valid ;  but  with  a  proviso  that  no  bill  of  sale  should  be  deemed  void 
by  reason  of  any  error  in  such  recital,  or  by  the  recital  of  any  former  certificate  of  re^;- 
istry,  instead  of  the  existing  certificate. 
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the  common-law  right  of  conveying  a  ship  by  way  of  mortgage, 
like  other  personal  property;  and  whether  the  mortgagee  had 
not  a  complete  title  beyond  the  power  of  redemption,  after  the 
transfer  of  the  legal  title  according  to  the  prescribed  form 
of  the  indorsement  on  the  certificate  of  registry.  *  The  *  148 
language,  in  many  of  the  cases,  (a)  was  in  &yor  of  the 
conclosion,  that  there  could  be  no  equitable  ownership  of  a  ship 
distinct  from  the  legal  title,  and  that  upon  a  transfer  under  the 
forms  of  the  Registry  Acts,  the  ship  becomes  the  absolute  prop- 
erty of  the  intended  mortgagee,  and  that  the  terms  and  the  policy 
of  the  Registry  Acts  were  incompatible  with  the  existence  of  any 
equity  of  redemption.  But  these  opinions  or  dicta  have  been  met 
by  a  series  of  a(^udications,  which  assume  the  laws  to  be  other- 
wise, and  that  the  Registry  Acts  related  only  to  transactions  be- 
tween vendor  and  vendee,  and  to  cases  of  real  ownership ;  and 
that  an  equitable  interest  in  a  ship  might  exist  by  operation  of 
law,  and  by  the  contract  of  the  parties,  distinct  from  the  legal 
estate*;  and  that,  notwithstanding  the  positive  and  absolute  terms 
of  the  indorsement  upon  the  certificate  of  register,  a  mortgage  of 
a  ship  is  good  and  valid,  according  to  the  law  as  it  existed  before 
the  Registry  Acts,  provided  the  requisites  of  the  statutes  be  coinr 
plied  with,  (b)  The  opinion  of  Sir  Thomas  Plumer,  in  Thamp- 
ion  V.  Smith,  (c)  contained  a  very  clear  and  masterly  vindication 
of  the  validity  of  the  mortgage  of  a  ship  consistentiy  with  the  pres- 
ervation of  the  forms  of  the  Registry  Acts.  He  effectually  put 
to  flight  the  alarming  proposition,  that  since  the  Registry  Acts, 
there  could  be  no  valid  mortgage  of  a  ship ;  and  he  insisted  that 
the  defeasance  annexed  to  the  bill  of  sale  ought  to  be  fully  in- 
dorsed as  part  of  the  instrument  on  the  certificate  of  registry,  if 
the  ship  be  mortgaged  in  port ;  or  if  mortgaged  while  at  sea,  a 
copy  of  the  whole  transmitted  to  the  custom-house ;  and 
that  though  the  defeasance  should  not  be  noticed  *  in  any  *  149 
of  the  forms  adhered  to  at  the  office  of  the  customs,  and 

(a)  Lord  Eldon  scattered  aoAigwu  voces  to  that  effect  in  Cnrtis  v.  Terry,  6  Yesej, 
739 ;  Campbell  p.  Stein,  6  Dow.  116 ;  Ex  parte  Yallop,  15  Vesey,  60;  Expcarte  Hough- 
ton, 17  Vesey,  251 ;  Dixon  o.  Ewart,  3  Meriy.  333. 

(6)  liair  v.  Qlennie,  4  Manle  &  Selw.  240 ;  Robinson  v,  Macdonald,  5  Ibid.  228 ; 
Hay  V.  Fairbaim,  2  B.  &  Aid.  193 ;  Monkhouse  v.  Hay,  2  Brod.  &  Bing.  114.  A 
mortgage  of  a  ship  is  good  as  between  the  parties  to  the  mortgage,  without  a  rcg- 
istry,  under  the  statute  of  3  and  4  William  IV.  c.  55 ;  Lister  v.  Payn,  11  Sim.  34S. 

(e)  \  Madd.  Ch.  395. 
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the  instrament  shotdd  be  registered  as  an  absolute  bill  of  sale,  the 
mortgagor's  right  of  redemption  would  not  suffer  by  the  omissbn. 
But  as  no  such  questions  can  possibly  arise  under  the  Registry 
Acts  of  Congress,  these  discussions  in  the  English  courts  are  no- 
ticed  only  as  a  curious  branch  of  the  history  of  the  English  juris- 
prudence on  this  subject,  (a) 

The  registry  is  not  a  document  required  by  the  law  of  naticms 
as  expressive  of  a  ship's  national  character,  (b)  The  Begistiy 
Acts  are  to  be  considered  as  forms  of  local  or  municipal  institu- 
tions, for  purposes  of  public  policy.  They  are  imperative  only 
upon  the  voluntary  transfer  of  parties,  and  do  not  apply  to  trans- 
fers by  act  or  operation  of  law.  (e)  They  are  said  to  be  peculiar 
to  England  and  to  the  United  States,  whose  maritime  and  naviga- 
tion system  is  formed  upon  the  model  of  that  of  Great 
*150  Britain.  But  by  various  French  ordinances,  *  between 
1681  and  the  era  of  the  new  code,  it  was  requisite  that  all 
vessels,  in  order  to  be  entitled  to  the  privileges  of  French  vessels, 
should  be  built  in  France,  imder  some  necessary  exceptions,  and 
should  be  owned  exclusively  by  Frenchmen,  and  foreigners  were 
prohibited  from  navigating  imder  the  French  flag ;  and  a  French- 
man forfeited  his  privileges  as  such  owner,  by  manying  a  foreign 
wife,  or  residing  abroad,  unless  in  connection  with  a  French 


(a)  In  1823,  Mr.  Tn^lope  published,  at  London,  a  distinct  treatise,  for  the  vcrj 
purpose  of  vindicating  the  yalidity  of  mortgages  of  ships.  It  was  entitled,  A  Treatise 
on  the  Mortgage  of  Ships,  as  afifeeted  by  the  Registry  Acts ;  and  it  contains  a  Tiew  of 
all  the  discussions  on  the  question.  The  same  doctrine  is  maintained  in  BIr.  Pateh's 
late  Practical  Treatise  on  the  Law  of  Mortgages,  p.  S4.  Mr.  Holt,  in  a  note  to  his 
Reports  of  Cases  at  Nisi  Prius,  vol.  i.  605,  n.,  fell  into  the  current  error,  that  upon  a 
contract  of  mortgage,  in  respect  to  a  British  registered  ship,  there  was  no  equity  of  re- 
demption, and  that  the  ship  became  abaoUady  the  property  of  the  mortgagee,  without 
any  relief  to  be  aiforded  at  law  or  in  equity ;  but  subsequently,  in  his  elaborate  treatise 
on  shipping,  he  adopts  the  doctrine  in  Thompson  v.  Smith,  as  being  in  conformity 
with  the  letter  and  spirit  of  the  Registry  Acts.  Holt  on  Shipping,  yoI.  i.  306-312. 
The  statute  of  6  Qeorge  lY.  c.  110  removed  the  difficulties  which  attended  the  doc^ 
trine  of  mortgages  under  the  former  statutes,  by  declaring  that  the  transfer  of  ships, 
by  way  of  mortgage,  or  by  assignment  in  trust  for  payment  of  debts  duly  registered, 
should  be  valid,  and  pass  the  interest  according  to  the  purposes  of  the  transfer.  The 
acts  of  3  and  4  William  IV.  c.  54,  which  was  a  substitute  for  the  former,  has  a  similar 
provision.  The  treatise  of  Mr.  Wilkinson,  on  "  The  Law  of  Shipping,  as  it  relates  to 
the  Building,  Registry,  Sale,  Transfer,  and  Mortgages  of  British  Ships,"  &c,  is  recom- 
mended to  the  profession  as  a  very  useful  work. 

(6)  Le  Cheminant  v.  Pearson,  4  Taunt.  867. 

(c)  6  Vesey,  739 ;  15  Ibid.  68 ;  Bloxham  t;.  Hubbard,  5  East,  407. 
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house,  (a)  The  register  is  not  of  itself  eyidence  of  property,  un- 
less it  be  confirmed  by  some  auxiliary  circumstance  to  show  that 
it  was  made  by  the  authority  or  assent  of  the  person  named  in 
it,  and  who  is  sought  to  be  charged  as  owner.  Without  proof  to 
connect  the  party  with  the  register  as  being  his  direct  or  adopted 
act,  the  register  has  been  held  not  to  be  QYen  prima  facie  evidence 
to  charge  a  person  as  owner ;  and  even  then  it  is  not  conclusive 
evidence  of  ownership,  {b)  ^  The  cases  of  The  Mohawk  Jkmranc^ 
Company  v.  Hckfard,  decided  in  the  New  York  Court  of  Common 
Fleas  in  1828,  and  Binff  v.  Franklin^  in  the  Superior  Court  of 
that  city  in  1829,  (c)  went  upon  the  same  groimd,  that  the  regis- 
ter, standing  in  the  name  of  a  person,  did  not  determine  the  own- 
ership of  die  vessel,  though  it  might,  perhaps,  be  presumptive 
evidence,  in  the  first  instance.  An  equitable  title  in  one  person 
might  legally  exist,  consistently  with  the  documentary  title  at 
the  custom-house  in  another,  (d) 

(a)  Ftardcfinu,  Conn  de  Droit  Com.  torn.  iii.  11,  IS ;  B011U7  Pat^,  torn.  i.  S57--260. 

{h)  Tmkler  v,  Wa2pole»  14  East,  226 ;  Mlvcr  v.  Hamble,  16  Ibid.  169;  Fraser  v. 
Hopkins,  2  Taunt.  5 ;  Sharp  v.  United  Insurance  Company,  14  Johns.  201 ;  Colson  v. 
Bonsey,  6  Grcenl.  474 ;  Bas  v.  Steele,  3  Wash.  C.  C.  381 ;  1  Greenleaf  on  Evi- 
deoce,  sec*  494.  The  interest  tiiat  appears  upon  the  registry  is  held  to  estop  the  owner 
from  setting  up  a  claim  to  any  other  interest ;  but  if  he  deals  as  owner  of  a  laiger  share, 
he  is  liable  to  others  in  that  proportion.  This  is  the  English  rule  upon  the  policy  of 
the  Kegistry  Acts.    Ex  parte  Tallop,  15  Vesey,  60.^ 

(c)  2  Hall,  1. 

((f)  By  the  French  law,  a  Terbal  sale  of  a  ship  may  do  as  between  the  parties^  but 
not  as  respects  the  daims  of  third  persons.  It  has  been,  at  all  times,  the  policy  of 
their  law  to  require  the  written  eyidence  of  a  sale.  Formerly,  every  sale  was  required 
to  be  attested  before  a  notary,  but  now  a  private  instrument  is  sufficient  But  the  law 
of  France  places  very  material  checks  upon  the  transfer  of  ships ;  for,  in  order  to  bar 
the  lights  and  claims  of  third  persons,  it  is  requisite  thtA  the  vessel  make  one  voyage 
at  sea  at  the  risk  of  the  purchaser,  and  without  opposition  from  the  creditors  of  the 
vendor ;  otherwise  their  claims  are  preferred  to  the  tide  of  the  purchaser.  If  the  ves- 
sel bo  sold  while  on  a  voyage,  that  voyage  is  not  computed,  and  it  requires  a  new 
voyage  subsequent  to  such  sale,  to  bar  the  rights  of  privileged  creditors.  This  privi- 
lege, under  the  French  ordinance  of  1681,  applied  to  creditors  of  every  description  cx-^ 
istmg  at  the  time  of  the  sale ;  but  under  the  new  code  of  commerce,  it  would  rather 
seem  to  be  confined  to  the  specified  class  of  privileged  creditors.  Ord.  b.  2,  tit.  10 ; 
Des  Navires,  art  2,  3,  and  Yalin's  Com.  Ibid.  tom.  i.  602 ;  Code  de  Com.  art.  193, 
194, 196 ;  Boulay  Paty,  Cours  de  Droit  Com.  tom.  i.  168, 170. 

^  By  the  act  of  Congress,  1S50,  ch.  27,  {  5,  the  share  of  each  par^owner  nwst  be 
stated  in  the  register. 

*  See  Myers  tr.  Willis,  33  Eng.  L.  &  Eq.  204 ;  36  Id.  360 ;  United  States  v.  Brune,  2 
Wallace  jun.  264;  Lincoln  v.  Wright,  23  Fenn.  76 ;  Brooks  v.  Mintnm,  1  Cal.  481. 

18* 
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*  161    *  (4.)  Of  part-otpners. 

The  several  part-owners  of  a  ship  are  not  partners,  bat 
tenants  in  common,  (a)  Each  has  his  distinct,  though  undivided 
interest ;  and  when  one  of  them  is  appointed  to  manage  the  con- 
cerns of  the  ship  for  the  common  benefit,  he  is  termed  the  ship's 
husband.  Yalin  strongly  recommends  the  utility  of  these  asso- 
ciations of  part-owners,  in  the  business  of  navigation  and  maii- 
time  enterprises,  in  order  to  unite  the  wisdom  of  joint  counsels, 
as  well  as  to  divide  the  risks  and  losses  incident  to  a  very  ex- 
tended maritime  commerce,  which  is  exposed  to  so  many  hazards 
and  revolutions :  tua  omnia  uni  nunqtiam  navi  credito.  (b)  Tlie 
marine  law  of  England,  respecting  partowners  of  vessels,  is  dis- 
tinguished for  the  wisdom  and  equity  of  its  provisions,  and  it  has 
an  undoubted  pre-eminence  over  the  common-law  doctrine  con- 
cerning a  tenancy  in  common  in  chattels.  If  there  be  no  certain 
agreement  among  themselves  respecting  the  employment  of  the 
ship,  the  Court  of  Admiralty,  imder  its  long  established  and  salu- 
tary jurisdiction,  authorizes  a  majority  in  value  of  the  part-own- 
ers to  employ  the  ship  upon  any  probable  adventure,  and  at  the 
same  time  takes  care  to  secure  the  interest  of  the  dissenting  mi- 
nority.^   The  admiralty  practice  is  dictated  by  the  plain 

*  152   reason,  *  that  ^'  ships  were  made  to  plough  the  ocean,  and 

not  to  rot  by  the  wall."  (a)  Ownership  in  a  ship  is,  ordi- 
narily, not  like  the  case  of  joint  concern  or  partnership ;  nor  does 
the  English  law,  like  some  of  the  ordinances  of  other  countries, 
give  power  to  the  majority  in  value  to  control,  in  their  discretion, 
the  whole  concern.  The  Court  of  Admiralty  takes  a  stipulation 
from  the  majority,  in  a  sum  equal  to  the  value  of  the  shares  of 
the  minority,  either  to  bring  back  and  restore  the  ship,  or  pay  the 
minority  the  value  of  their  shares.^    In  that  case,  the  ship  sails 

(a)  Ex  parte  Young,  2  Yes.  &  Beai  242 ;  2  Rose,  78,  note ;  Ex  parte  Harrison,  2  U). 
76 ;  Ex  parte  Gibson,  1  Montagu  on  Partn.  102,  note;  NiooU  v.  Mnmford,  4  Johns. 
Ch.  526.     See,  also,  avpra,  89,  40. 

(h)  Yalin'e  Com.  torn.  i.  684. 

(a)  In  the  same  way  the  fir-tree,  though  originallj  rooted  In  the  moontain  soil,  was, 
aooording  to  the  beantiful  prosopopoeia  of  the  poet,  destined  to  witness  the  perils  of  the 
deep, —oeuus  abiee  viswra  marifws, 

^  A  minority  maj  generallj  appoint  the  master.  Loring  v.  Ulslej,  I  Cal.  24.  And 
it  is  only  for  employment  that  possession  and  control  can  thus  be  obtained  by  the  ma- 
jority.   Southworth  v.  Smith,  27  Conn.  355. 

1  The  Lodemia,  Crabbe,  271.    The  practice  in  the  District  Court  of  the  United 
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wholly  at  the  charge  and  risk  and  for  the  benefit  of  the  majority, 
and  they  appoint  the  officers  and  crew,  and  it  must  be  done  in 
good  faith,  (i)  This  security  the  minority  obtain  upon  a  warrant 
issued  upon  their  application  to  arrest  the  ship.  This  is  the  only 
safe  proceeding  to  the  minority ;  for  if  the  ship  be  sent  to  sea  by 
the  majority  without  this  security,  and  she  be  lost  without  any 
tortious  act  in  the  majority,  the  minority  have  no  remedy  in  law 
or  equity.'  If  the  minority  have  possession  of  the  ship,  and  re- 
fuse to  employ  her,  the  majority,  on  a  similar  warrant,  may  ob- 
tain possession,  and  send  the  ship  to  sea,  on  giving  the  like  secur- 
ity. The  jurisdiction  of  the  admiralty  extends  to  the  taking  a 
vessel  from  a  wrong-doer,  and  delivering  her  over  to  the  rightful 
owner ;  and  this  is  a  most  useful  part  of  the  jurisdiction  of  the 
court,  and  one  recognized  in  the  courts  of  law.  (c)  The  Court 
of  Chancery  exercises  this  sort  of  equitable  jurisdiction  in  cases 
where  the  admiralty  cannot,  as  where  the  shares  are  not  ascer- 
tained, {d) 

If  the  part-owners  be  equally  divided  in  opinion  in  re- 
spect *  to  the  employment  of  the  ship,  either  party  may   *  158 
obtain  the  like  security  from  the  other  seeking  to  employ 
her.  (a)  ^    It  is  said  that  the  Court  of  Admiralty  has  no  jurisdic- 
tion to  compel  an  obstinate  part-owner  to  sell  his  share ;  (b)  and 

(6)  Card  v.  Hope,  2  Bam.  &  Crefls.  661,  675. 

(e)  Grayes  v.  Sawoer,  T.  Rajrm.  15 ;  Strellj  v.  Winson,  1  Vem.  297 ;  Anon.  2  Ch. 
Cas.  36;  Ouston  v.  Hebden,  1  Wils.  101 ;  Abbott  on  Shipping,  part.  1,  c.  3;  The 
Sisten,  4  Bob.  275 ;  The  New  Draper,  Ibid.  287 ;  The  Experiment,  2  Dod.  Adm.  38 ; 
The  John,  of  London,  1  Hagg.  Adm.  342;  The  Pitt,  Id.  240;  The  Margaret,  2 
Hagg.  Adm.  276,  277  ;  In  the  matter  of  Blanchard,  2  Bam.  &  Cress.  244.  In  Wil- 
fingt  V.  Blight,  Peters's  Adm.  288,  the  general  jurisdiction  of  the  admiralty,  as  stated, 
seemed  to  have  been  assumed.  See,  also.  The  Apollo,  1  Hagg.  Adm.  306 ;  Steam- 
boat Orleans  v,  Phodbus,  11  Peters  U.  S.  175. 

((f)  Halj  V.  Goodson,  2  Meriy.  77. 

(a)  Abbott  on  Shipping,  if6.  sup.  sec  6. 

(b)  Onston  v,  Hebd^,  1  Wils.  101.  In  the  case  of  The  Apollo,  1  Hagg.  Adm.  306, 
Lord  Stowell  vindicated  ihe  legality  of  the  initiatory  measure  of  arresting  a  ship,  on  the 

States  ibr  Massachusetts,  is  to  take  security  In  double  the  estimated  value.  The  Ma- 
rengo, Sprague  Deds.  506.  So  in  the  District  Court  of  the  United  States  in  Phil- 
adelphia.   The  Lodemia,  stipro. 

*  Nor  can  they  maintain  an  action  for  use  and  occupation  of  their  part  of  the  ves- 
id  where  Ae  expenses  exceeded  the  eamings.    Sturdivant  v.  Smith,  29  Maine,  387. 

^  By  a  recent  statute  in  Delaware,  the  partowners  of  more  than  one  half  of  a  ves- 
sd  are  authorised  to  assume  the  management  and  control  of  her.  Laws  of  Del.  ch. 
95, 1847. 
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yet  it  was  considered,  in  the  District  Court  of  Pennsylyania,  as 
still  an  unsettled  point,  whether  the  court  might  not  compel  a 
sale  of  the  shares  of  the  minority  who  unreasonably  refused  to 
act.  (c)  If  a  part-owner  sells,  he  can  only  sell  his  undivided 
right.  The  interest  of  part-owners  is  so  far  distinct,  that  one  of 
them  cannot  dispose  of  the  share  of  another ;  imd  this  may  be 
considered  as  a-setded  principle,  {d)    The  language  in  the  Gouit 

application  of  a  partK>wner  who  dissento  from  her  intended  employment,  and  compel- 
ling Becurity  for  the  safe  return  of  the  vessel,  or  for  the  estimated  value  of  his  shaze. 
And  while  he  was  extremely  cautious  of  enlarging  his  jurisdiction  on  this  subject,  he 
decreed  immediate  payment  of  the  entire  amonnt  of  the  stipulated  sam,  upon  the  loss 
of  the  ship.  The  jurisdiction  of  the  admiralty,  in  case  of  part-owners  having  imegiMrf 
interests  and  shares,  never  has  been  applied  to  direct  a  sale  upon  any  dispute  between 
them  as  to  the  navigation  of  the  ship  engaged  in  maritime  voyages.  The  majority 
of  the  owners  have  a  right  to  employ  the  ship,  on  giving  the  requisite  stipulation  in 
favor  of  the  minority,  if  they  i^uire  it.  So  the  minority  may  employ  the  ship  in  lika 
manner,  if  the  miyori^  decline  to  employ  her.  Steamboat  Orleans  v,  Fhoebnsy  11 
Peters  U.S.  175. 

(c)  Willings  V.  Blight,  ub.  gup.  A  sale  was  decreed  upon  the  petition  of  one  part- 
owner  of  a  vessel  against  another,  in  liie  I>i8trict  Court  of  South  Carolina.  Bkiine  v. 
The  Sloop  Hope,  Bees's  Adm.  3.  The  remedy  for  the  dissenting  owners,  in  Soot- 
land,  is  to  compel  a  sale,  or  that  the  other  owners  shall  give  or  take  at  a  price  put 
Mr.  Bell  intimates  that  the  English  method  is  less  harsh  and  perilous.  Bell's  Com- 
mentaries on  the  Laws  of  Scotland,  vol.  i.  503.  Mr.  Justice  Story  (Com.  on  t*artn. 
§§  435  ~  439)  strennouely  contends  for  the  lawful  exercise,  by  the  courts  of  admiralty, 
of  the  power  to  decree  a  sale  of  the  vessel,  on  a  disagreement  of  the  part-owners  of  a 
ship  upon  a  particular  voyage,  whether  the  ship  be  owned  in  equal  or  unequal  shares. 
This  is  the  rule  of  the  maritime  law  abroad,  and  is  sustained  by  the  decision  of  Judge 
Washington,  in  the  case  dted,  tn/hz  154,  n.  a,  and  by  general  convenience  and 
policy. 

{d)  It  was  so  declared  by  Abbott  on  Shipping,  part  1,  c.  3 ;  and  Lord  Ch.  J.  Dallas 
observed,  in  8  Taunt.  774,  that  one  part-owner  of  a  ship  could  not  bind  the  rest,  as  in 
particular  cases.  The  general  understanding  at  the  common  law  is,  says  Mr.  Justice 
Story,  (Fartn.  §{  421,  427,)  that  if  there  be  no  express  or  implied  agreement  inter  m, 
one  partrowner  of  a  slup  cannot  bind  the  others  as  to  repairs  and  expenditures.^  But 
the  continental  jurists  and  ordinances  generally  follow  what  is  deemed  the  more  equi- 
table doctrine,  that  all  the  part-owners  of  a  ship  are  bound  to  contribute  ratably  to  each 
other  for  the  expenses  of  necessary  reparations  incurred  by  one  or  more  of  them.  The 
decisions  of  the  Rota  of  Genoa,  the  Consolato  del  Mare,  Straccha,  Boccua,  Pothier, 
Emerigon,  Yalin,  Code  de  Com.,  Pardessus,  &c.,  are  referred  to  by  Mr.  Justice  Story, 
(on  Partn.  §§  424-426,  429,)  in  support  of  the  foreign  law. 

*  It  was  declared  in  a  late  case,  that  one  part-owner  has  authority  to  bind  the  others 
for  repairs  and  supplies,  but  not  on  a  contract  of  insurance.  Patterson  v.  Chalmers,  7 
B.  Mon.  595 ;  Sawyer  v.  Freeman,  35  Maine,  542.  A  part-owner  cannot  maintain  as- 
sumpsit against  another  part-owner  for  money  paid  on  joint  account,  where  no  settle- 
ment has  been  made,  nor  balance  struck.  Maguire  v.  Pingree,  30  Maine,  508 ;  Dodge 
V.  Hooper,  35  Id.  536.  Nor  can  a  libel  in  admiralty  be  maintained.  Martin  p. Walker, 
1  Abbott  Adm.  579. 
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of  Errors  of  New  York,  in  the  case  which  has  been  already  men- 
tioned, does  not  lead  to  an  opposite  conclusion,  (e)  That 
*  case  only  admitted  that  a  ship  muM  be  held,  not  only  by  *  154 
part-owners,  as  tenants  in  common,  but  in  partnership,  by 
partners,  as  any  other  chattel.  And  though  a  partowner  can  sell 
only  his  share,  yet  one  partner  can  dispose  of  the  entire  subject ; 
and  the  case  of  vessels  does  not  form  an  exception,  when  they  are 
owaned  by  a  partnership,  in  the  commercial  sense,  and  so  it  has 
frequently  been  held,  (a) 

The  cases  recognize  the  dear  and  settled  distinction  between 
part-owners  and  partners.    Part-ownership  is  but  a  tenancy  in 

common,*  and  a  person  who  has  only  a  part-interest  in  a  ship, 

i»»^~^— — ^— ^^— ^— — ^■~— ^»'»— »'"^~'«»'^»»«  ■  ■  ■  ■  11   ^— ^^— ^— — ~— ^-— ii^— i^^i^— — ^»^— ^— ^— — ^— ^^1^— ^»^-^^— ^^— ^-^— 

(e)  See  caUe,  40.  The  ordinance  of  Rotterdam,  of  1721,  gave  the  owners  of  above 
half  the  ship  the  power  to  sell  the  same  for  the  general  account,  as  well  as  to  freight 
her  and  outfit  her  at  the  oonunon  expense,  and  against  the  consent  of  the  minority. 
(Art.  171, 172;  2  Kagens  on  Insorance,  106.) .  On  the  other  hand,  the  French  ordi- 
nance of  16S1  prohibited  one  part-owner  of  a  ship  from  forcing  his  companions  to  a 
eale,  except  in  case  of  equality  of  opinions  upon  the  underti^ng  of  a  voyage,  and 
limited  the  powers  of  the  majority  to  matters  strictly  connected  with  the  ordinary  em- 
ployment of  the  vessel.  Liv.  2,  tit  8 ;  Des  Propri^taires,  art.  6 ;  Valin,  Ibid. ;  Par- 
desaos.  Droit  Com.  torn.  iii.  47.  Valin  vindicates  this  interdiction  as  conducive  to  the 
benefit  of  the  trade,  though  he  admits  it  has  its  inconveniences,  and  that  such  is  the 
destiny  of  all  human  laws. 

(a)  Wright  v.  Hunter,  1  East,  20 ;  Lamb  v.  Durant,  12  Mass.  54.  In  the  case  of 
Davis  &  Brooks  v.  The  Brig  Seneca,  decided  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Pennsylvania,  in  May,  1829,  on  appeal  from  the  District  Court,  the 
part-owners  were  equally  divided  in  opinion  as  to  the  employment  of  the  vessel.  One 
party,  having  equal  interest,  wished  to  employ  her  on  his  own  terms,  and  by  his  own 
master,  and  the  other  party  claimed  the  same  right ;  and  neither  would  recede.  The 
District  Court  decided  that  it  had  no  power  to  award  a  sale  of  the  vesseL  Gilpin,  10. 
The  Circuit  Court  reversed  that  decision,  and  decreed  a  sale.  Judge  Washington  ad- 
mitted that  xhe  English  Admiralty  had  no  such  jurisdiction ;  but  he  went  upon  broader 
ground,  and  held  that  die  court  had  jurisdiction  of  fll  cases  of  a  maritime  nature,  and 
was  governed  by  the  general  maritime  law  of  nations,  and  was  not  confined  to  that  of 
England.  He  considered  the  5th  and  6tfa  articles  of  the  marine  ordinance  of  Louis 
XIY.  (liv.  2,  tit  S,  Dee  Propri^taires),  and  Yalin's  Commentary  thereon,  (tom.  i  585,) 
to  be  evidence  of  tiie  maritime  law  of  nations,  that  the  court  could  award  a  sale  of  the 
ship  when  the  part^wners  were  equally  divided,  as  in  that  case.  The  articles  in  the 
ordinance  were  agreeable  to  the  Roman  law.  See  the  report  of  the  case  in  the  Amer- 
ican Jurist  for  Januaiy,  1S88,  486.^ 

1  See  Tunno  v.  The  Betsina,  5  Am.  L.  B^.  406,  where  Judge  Magrath,  in  an  elab» 
omtit  opinion,  discusses  and  ennmerates  the  eases  of  disagreement  among  partH>wners, 
in  which  a  Conrt  of  Admiralty  will  decree  a  sale. 

'  Hence  one  partowner  cannot  maintain  replevin  against  his  coowners  for  the  con^ 
mon  prapert^.  Wetherell  r.  Spencer,  3  Gibbs  (Mich.)  128.  Where  one  of  two  joint 
sad  equal  ownen  of  a  vessel,  while  in  possession  as  ship's  husband,  improperly  left  her 
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is  generally  a  parirowner,  and  not  a  joint  tenant  or  partner. 
As  part-owner  he  has  only  a  disposing  power  over  his  own  m- 
terest  in  the  ship,  and  he  can  convey  no  greater  title.  But 
there  may  be  a  partnership,  as  well  as  a  co-tenancy,  in  a  vesseL; 

and,  in  that  case,  one  partowner,  in  the  character  of 
*  155    *  partner,  may  sell  the  whole  vessel ;  and  he  has  such  an 

implied  authority  over  the  whole  partnership  effects,  as 
we  have  already  seen.  The  vendee,  in  a  case  free  from  fraud, 
will  have  an  indefeasible  title  to  the  whole  sliip.  When  a  per- 
son is  to  be  considered  as  a  part-owner  or  as  a  partner  in  a  ship, 
depends  upon  cbrcumstances.^  The  former  is  the  general  relation 
between  ship-owners,  and  the  latter  the  exception,  and  requires 
to  be  specially  shown,  (a)  But  as  the  law  presumes  that  the  com- 
mon possessors  of  a  valuable  chattel  will  desire  whatever  is  neces- 
sary to  the  preservation  and  profitable  employment  of  the  common  - 
property,  part-owners,  on  the. spot,  have  an  implied  authority  from 
the  absent  part-owners,  to  order  for  the  common  concern  what- 
ever  is  necessary  for  the  preservation  and  proper  employment  of 
the  ship.  They  are  analogous  to  partners,  and  liable  under  that 
implied  authority  for  necessary  repairs  and  stores  ordered  by  one 
of  themselves ;  and  this  is  the  principle  and  limit  of  the  liability 
of  partK)wners.  (6)  * 

(a)  If  part-owners  join  in  a  particnlar  adventure  on  which  the  ship  is  sent,  they  he- 
come  quasi  partners  in  the  adventare.  Holdemess  v.  I^ackels,  8  Bam.  &  Cress.  612 ; 
Mumford  v.  NicoU,  2<^.  Johns.  611.  Supra,  40.  Part-owners  in  a  cargo  and  C9inmon 
adventure  have,  like  partners,  a  specific  lien  fpr  their  dishursements  and  advances,  as 
well  as  for  their  share  of  the  profits.  Abhott  on  Shipping,  part  1,  c.  3 ;  Holdemess  v, 
Shackels,  8  Bam.  &  Cress.  612,  618 ;  Story  on  Partn.  §§  441-444. 

(6)  Holt  on  Shipping,  Int.  28,  and  vol.  i.  367-869;  Wright  v.  Hanter,  1  East,  20; 
Scottin  V,  Stanley,  1  Dallas,  129;^bnt  see,  supra,  153,  n.  c,  where  the  general  role  at 
common  law  is  otherwise,  without  there  be  ground  to  infer  an  agreement  or  consent 
The  place  where  the  repairs  are  made  becomes  a  material  circumstance ;  for  if  the  re- 
pairs are  made  at  the  port  where  the  owners  reside,  they  are  usually  considered  to  be 
made  upon  the  credit  of  the  owners,  exclusively  of  the  master.  Farrel  v,  M'Clea,  1 
Dallas,  393 ;  James  v.  Bixby,  11  Mass.  34. 

in  an  unsafe  condition,  with  no  person  on  board,  and  the  other  part-owner  took  posses 
sion,  the  court  refVtsed  to  interfere  with  such  possession.  The  Ocean,  Spragae  DedB. 
635. 

1  Unless  there  be  a  special  contract,  the  relation  of  the  owners  of  steamboats  is  that 
of  partrowners.  Patterson  o.  Chalmers,  7  B.  Mon.  595.  But  in  Allen  v.  Hawley,  6 
Flor.  142,  it  was  held  that  there  might  be  a  partnership  implied  from  the  nature  and 
character  of  the  business  or  adventure  in  which  the  vessel  was  engaged. 

2  Kmg  9.  Lowry,  20  Barb.  (N.  Y.)  532 ;  Hardy  v,  Sproule,  29  Maine,  258.    But  the 
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Whether  part-owners  nrho  render  their  companions  liable  for 
supplies  furnished,  or  repairs  made  upon  a  ship,  are  to  have 
their  accoimts  taken,  and  the  assets  distributed,  as  if  the  ship 
was  partnership  property,  or  as  if  they  had  each  a  distinct,  sep- 
arate interest  in  the  vessel  as  tenants  in  common,  depends,  as  we 
have  already  seen,  upon  the  fact,  whether  the  ship  was  held  by 
them,  in  the  particular  case,  as  part-owners  or  as  partners.    The 
laws  of  Holland  and  of  France  consider  it  to  be  prejudicial  to 
trade,  to  carry  the  responsibility  of  part-owners  to  the  extent  of 
the  English  law;  and  the  rule  in  those  countries  is,  that  each 
part-owner  shall  be  answerable  in  relation  to  the  ship  no  fur- 
ther than  to  the  extent  of  his  share,  {c)    The  English  and 
*  Scotch  law,  on  the  other  hand,  as  well  as  our  own,  ren-   *  156 
der  part-owners,  in  all  cases,  responsible  in  9olido  as  part- 
ners, for  repairs  and  necessary  expenses  relating  to  the  ship  and 
incurred  on  the  authority  of  the  master  or  ship's  husband,  (a) 
But  where  a  ship  has  been  duly  abandoned  to  separate  insurers, 
they  are  not  responsible  for  each  other  as  partners,  but  each  one 
is  answerable  foe  the  previous  expenses  of  the  ship,  ratably  to  the 

tent  of  his  interest  as  an  insurer,  and  no  further,  (b)    By  the 

(c)  Van  Leeowen's  Com.  on  the  Roman  Dutch  Law,  b.  4,  c  8,  sec.  9;  Yinnins, 
not  in  Com.  Peckii.  tit  De  Excerc  155.  The  latter  bajb,  it  is  neither  agreeable  to 
natural  equity  nor  public  ntilitj,  that  each  part-owner  should  be  bound  in  aoUdo,  or 
bejTond  his  share.  By  the  French  law,  part-owners,  equally  with  the  English  and 
Scotch  law,  are  liable  in  like  manner  as  partners,^  thdr  proportion  of  all  the  necessary 
debts  and  reasonable  expenses  incurred  for  the  common  benefit  Pothier,  de  Soci^td, 
n.  185,  187 ;  Abbott  on  Shipping,  part  1,  c.  S.  In  Louisiana,  it  is  held,  that  joint 
owners  of  a  boat  are  not,  merely  from  that  circumstance,  responsible  in  tolido  ;  though, 
if  they  be  associated  for  the  purpose  of  carrying  goods  for  hire,  they  become  responsi- 
ble jointly  and  severaUy.  David  v.  Eloi,  4  Louis.  106.  The  law  of  Louisiana  follows 
the  French  law  on  this  point.    Civil  Code  of  Louisiana,  art.  2796. 

(a)  Bladney  v.  Ritchie,  1  Starkie,  338 ;  Westerdell  v.  Dale,  7  Term  Rep.  306 ;  Bell's 
Com.  Yol.  i.  520,  524 ;  Chapman  v.  Durant,  10  Mass.  47 ;  Schermerhom  v.  Loines,  7 
Johns.  811 ;  Mnldon  v.  Whidock,  1  Cowen,  290 ;  Thompson  v.  Finden,  4  Carr.  &  Pa. . 
158 ;  Story  on  Partn.  §$  420,  440. 

{b)  The  United  Insoraaoe  Company  v.  Scott,  1  Johns.  106. 

modem  English  doctrine  seems  to  differ  from  that  of  the  text  in  this,  that  the  common 
principles  of  the  law  of  agency  are  taken  to  determine  the  question  of  a  partowner's 
responsibility,  and  not  those  applicable  peculiarly  to  the  partnership  relation ;  and  that, 
henee,  one  partowner  is  liable  for  repairs  or  supplies  ordered  by  another,  only  when 
he  has  expressly  or  impliedly  given  authority  to  the  contracting  part-owner  to  bind 
him.  Brodie  v,  Howard,  33  Eng  L.  &  £q.  146.  See  Hardy  v.  Sproule,  81  Maine,  71 ; 
fitedman  p.  Feilder,  25  Barb  (N.  T.)  605. 
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Frendi  law,  the  majority  in  interest  of  the  owners  control  the 
rest ;  and  in  that  way  one  part-owner  may  govern  the  manage- 
ment of  the  ship,  in  opposition  to  the  wishes  of  fifty  other  part- 
owners,  whose  interests  united  are  not  equal  to  his,  and  mak&  the 
other  part-owners  to  contribute  ratably  or  repairs  and  expenr 
ses.  (c)  This  control  relates  to  the  equipment  and  employment 
of  the  ship,  and  the  minority  must  contribute ;  but  they  cannot 
be  compelled  to  contribute  against  their  will  for  the  cargo  laden 
on  board,  though  they  will  be  entitled  to  their  portion  of  the 
freight,  (d)  If  the  part-owners  be  equally  divided  on  the  subject, 
the  opinion  in  £a,vor  of  employing  the  ship  prevails,  as  being  most 
favorable  to  the  interest  of  navigation,  (e)  ^  Many  of  the  foreign 
jurists  contend,  that  even  the  opinion  of  the  minority  ought  to 
prevail,  if  it  be  in  fsivor  of  employing  the  ship  on  some  foreign 
voyage.  Emerigon,  Bicard,  Straccha,  Euriche,  and  Cleirac  are 
of  that  opinion ;  but  Yalin  has  given  a  very  elaborate  considerar 
tion  to  the  subject,  and  he  opposes  it  on  grounds  that  are  solid, 
and  he  is  sustained  by  the  provisions  of  the  old  ordinance  and  of 
the  new  code.  (/)  Boulay  Paty  {g)  follows  the  opinion  of  VaUn 
and  of  the  codes,  and  says,  that  the  contrary  doctrine  would  en- 
able the  minority  to  control  the  majority,  contrary  to  the  law  of 

every  association,  and  the  plainest  principles  of  justice. 
*157    The  majority  *not  only  thus  control  the  destination  and 

equipment  of  the  ship,  but  even  a  sale  of  her  by  them 
will  bind  the  right  of  privileged  creditors  after  the  perform- 
ance of  one  voyage  by  tiie  purchaser,  but  not  the  other  part- 
owners,  (a) 

(c)  1  Yalin's  Com.  575-584;  Code  de  Com.  art  8S0. 

(d)  I  Valin'B  Com.  576-580. 

(e)  Abbott  on  Shippiiig«  part  1,  c.  3;  MoUoy,  de  Jure  Mazit  b.  S^  c.  1,  see.  2; 
Story  on  Partn.  {  435. 

(/)  Ord.  de  la  Marine,  liv.  2,  tit  8,  art.  5,  tit  Des  Fropri^taixes,  and  Valin'a  Com. 
Ibid.  tom.  i.  573  -  584 ;  Code  de  Commerce,  art  220. 

{g)  Conrs  de  Droit  Commercial  Maritime,  tom.  i.  339-347 ;  M.  Paidessna,  Conn  de 
Droit  Com.  tom.  iii.  48,  speaks  with  less  decision  on  the  question. 

(a)  Bonlay  Paty,  ub,  sup,  351.  Pardessns,  tom.  ii.  27,  is,  however,  of  opinion,  that 
they  are  equally  condnded  with  the  creditors  by  the  sale,  after  one  voyage.    If  the 

^  One  joint  owner  of  a  vessel  having  exclusive  possession  of  her,  though  such  poasetf- 
tion  and  control  was  assumed  without  the  assent  of  the  other  owners,  is  not  liable,  if 
by  his  carelessness  and  improper  conduct  the  vessel  be  lost  Moody  v.  Buck,  1  Sandi 
(Law)  304. 
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The  ship^s  husband  may  either  be  one  of  the  part-owners  or  a 
stranger,  and  he  is  sometimes  merely  an  agent  for  conducting  the 
necessary  measures  on  the  return  of  the  ship  to  port ;  but  he  may 
have  a  more  general  agency  for  conducting  the  afiairs  of  tlie  ves- 
sel in  place  of  the  owners,  and  his  contracts,  in  the  proper  line 
of  a  ship's  husband's  duty,  will  bind  the  joint  owners.  His  duty 
is,  generally,  to  see  to  the  proper  outfit  of  the  vessel,  as  to  equip- 
ment, provisions  and  crew,  and  the  regular  documentary  papers ; 
and  though  he  has  the  powers  incidental  and  necessary  to  the 
trust,  it  is  held  that  he  has  no  authority  to  insure  or  borrow 
money  for  the  owners,  or  bind  them  to  the  expenses  of  law- 
suits. (6)  ^ 

The  rights  of  tenancy  in  common  among  part-owners  apply  to 
the  cargo  as  well  as  to  the  ship,  and  they  have  not  a  conununity 
of  interest  as  partners,  so  as  to  enable  one  to  dispose  of  the  Whole 
interest,  and  bind  the  rights  of  his  co-tenants,  (c) 

ship  be  seized  for  the  debt  of  one  of  the  part<owne0,  and  the  claim  of  the  others  be  pat 
in  before  judgment,  the  right  only  of  the  partowner  can  be  sold ;  but  if  not  until  after 
judgment,  the  entire  right  to  the  ship  is  sold,  and  the  other  par^owners  reclaim  their 
share  of  the  proceeds.    Bonlay  Paty,  torn.  i.  SS7,  S26. 

{b)  French  v.  Backhouse,  5  Burr.  2727 ;  Sima  v.  Brittain,  4  B.  &  Adol.  375 ;  Bell  v. 
Humphries,  2  Stark.  354 ;  Campbell  v.  Stein,  6  Dow,  134 ;  Bell's  Com.  vol.  i.  504 ; 
Bell's  Principles  of  the  Law  of  Scotland,  sec  449 ;  Collyer  on  Partnerships,  b.  5,  c  8, 
1 4,  pt  2 ;  Story  on  Agency,  1 8j(. 

(c)  Jackson  v.  Bobinson,  3  Mason,  138.  The  condndiqg  part  of  Collyer  on  Part- 
nership and  of  Story  on  Partnership  hare  each  a  valuable  chapter  on  the  law  of  part- 
owners  of  ships,  in  which  the  established  law  and  doctrine  of  the  cases  on  the  subject 
aro  dearly  and  skilfUlly  condensed. 

ilfcOready  V.  WoodhiiU,S4Barb.(N.T.)80.    The  ship's  husband,  as  anch,  has  no 
on  die  ship  for  his  disbursement.    The  Larch,  2  Curtis  C.  C.  427. 
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LECTURE   XLVI. 

OF  THE  PERSONS  EBCFLOTED  IN  THB  NAYIO^TION  OF  MERCHANT  SHIPS. 

(1.)  Of  the  avJlJiorUy  and  duty  of  ft#  matijeT. 

The  captain  of  a  ship  is  an  officer  to  whom  great  power,  mo- 
mentous interests,  and  enlarged  discretion  are  necessarily  con- 
fided ;  and  the  continental  ordinances  and  jurists  hare,  in  a  Terj 
special  manner,  required  that  he  should  possess  attainments  suiti^ 
ble  to  the  dignity  and  the  vaslness  of  his  trust.  He  must  be  a  per- 
son of  experience  and  practical  skill,  as  well  as  deeply  instructed 
in  the  theory  of  the  art  of  navigation.  He  is  clotiied  with  Dm 
power  and  discretion  requisite  to  meet  the  unforeseen  and  di»* 
tressing  vicissitudes  of  the  voyage ;  and  he  ought  to  possess  moral 
and  intellectual,  as  well  as  business  qualifications,  of  the  first 
order.  His  authority  at  s^a  is  necessarily  summary,  and  often 
absolute ;  and  if  he  chooses  to  perform  his  duties  or  to  exert  his 
power  in  a  harsh,  intemperate,  or  oppressive  manner,  he  can 
seldom  be  resisted  by  physical  or  moral  force.  He  should  have 
the  talent  to  conmiand  in  the  midst  of  danger,  and  courage  and 
presence  of  mind  to  meet  and  surmount  extraordinary  perils. 
He  should  be  able  to  dissipate  fear,  to  calm  disturbed  minds,  and 
inspire  confidence  in  the  breasts  of  all  who  are  under  his  charge. 
In  tempests  as  well  as  in  battle,  the  commander  of  a  ship  ^^  must 
give  desperate  commands ;  he  must  require  instantaneous  obedi- 
ence." He  must  watch  for  the  preservation  of  the  health  and 
comfort  of  the  crew,  as  well  as  for  the  safety  of  the  ship  and  cargo. 
It  is  necessary  that  he  should  maintain  perfect  order,  and 
*160  preserve  the  most  exact  discipline,  under  *the  guidance 
of  justice,  moderation,  and  good  sense.  Charged  firequently 
with  the  sale  of  the  cargo,  and  the  reinvestment  of  the  proceeds, 
he  should  be  fitted  to  superadd  the  character  of  merchant  to  that 
of  conmiander ;  and.  he  ought  to  have  a  general  knowledge  of  the 
marine  law,  and  of  the  rights  of  belligerents,  and  the  duties  of 
neutrals,  so  as  not  to  expose  to  unnecessary  hazard  the  persons 

and  property  under  his  protection,  (a) 

—— ^^— — — .  — — "  ^.— _^__  —      i  % "  .  . 

(a)  The  master  of  a  vessel  is  liable  for  indecent  and  inhuman  oondact  towards  a 
passenger ;  and  he  is  responsible,  in  damages,  for  i^jnries  resulting  from  the  want  of 
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*  As  the  master  is  the  confidential  agent  of  the  owners^   ^  161 
he  has  an  unplied  authority  to  bind  them,  without  their 

reasonable  care,  pradenoe,  and  fidelity.  Abbott  on  Shipping,  6th  Amer.  edit  Boston, 
1846,  p.  152,  note,  p.  218,  and  note ;  and  see  infm,  p.  162,  n.  </.  As  to  his  datj  as 
master  of  a  neutral  ship  in  time  of«  war,  see  the  cases  collected  in  Abbott  on  Shipping, 
Mpns,  pp.  221,  222,  notes.  The  owner  of  a  yessel  carrying  passengers  for  hire  is 
liable  for  breaches  of  doty  of  the  officer  to  the  passengers,  equally  as  he  is  in  the 
case  of  merchandise  committed  to  their  caie.^  Keene  v.  Xiizardi,  5  Louis.  431.  Qeirac, 
in  his  Jngemens  d'Oleron,  c.  1,  says,  that  the  title  of  master  of  a  ship  implies  honor, 
experience  and  morals :  reverendum  honorem  tixmU  gmsquia  ma^utri  rumen  acceperit.  The 
French  ordinances  of  1584, 1681 ,  and  1725,  and  the  ordinances  of  the  Hanse  Towns,  of 
Bilboa,  of  Prussia,  and  Sweden,  have  all  required  the  master  to  be  previously  exam- 
ined and  certified  to  be  fit  by  his  experience,  capacity,  and  character.  He  was,  for- 
merly, when  trade  was  constantly  exposed  to  lawless  rapacity,  required  to  possess 
military  as  well  as  ordinary  nautical  skill :  omnHnu  privilegiis  militaribut  gaudet,  Boccus 
de  NaTibns  ct  Nauto,  note  7 ;  Emerigon,  Traits  des  Ass.  tom.  i.  192 ;  Valin's  Com. 
Ut.  2,  tit.  Du  Capitaine,  passim;  Jaoobsen's  Sea  Laws,  by  Frick,  b.  2,  c  1 ;  Boulay 
Pa^,  Coura  de  Droit  Mar.  tom.  i.  368,  376,  379 ;  B^pertoire  de  Jurisprudence,  tit. 
Capitaine  de  Vaisseau  Marchand. 

The  English  writers  go  directly  to  the  discussion  of  these  subjects,  which  they  han- 
dle dryly  and  with  mathematical  precision;  while  the  foreign,  and  especially  the 
French  jurists,  not  only  rival  their  neighbors  in  the  accuracy  of  their  minute  details 
of  judicial  proceedings  and  practical  rules,  but  they  occasionally  relieve  the  exhausted 
attention  of  the  reader  by  the  vivacity  of  their  descriptions  and  the  energy  and  elo- 
quence of  their  reflections.  It  must  be  admitted,  however,  that  the  decisions  of  Lord 
Stowell  are  remarkable  for  taste  and  elegance,  and  they  are  particularly  distinguished 
for  the  justness  and  force  with  which  they  describe  the  transcendent  powers,  and  de- 
fine the  delicate'  and  imperative  duties  of  the  master.  And  the  duties  of  the  master, 
and  particnlariy  the  necessity  of  kind,  decorous,  and  just  conduct  on  the  part  of  the 
captain  to  the*  passengers  and  crew  under  his  charge,  and  the  firm  purpose  with 
which  courts  of  justice  punish,  in  the  shape  of  damages,  every  gross  violation  of  such 
duties,  are  nowhere  more  forcibly  stated  than  in  Chambcrlidn  v.  Chandler,  3  Mason, 
242,  in  our  American  Admiralty.'  In  the  English  statutes  of  5  and  6  Wm.  IV. 
(see  infrOy  p.  196,)  the  nuuUr  is  defined  to  mean  every  person  having  the  chaigo  or 
command  of  any  ship  belonging  to  a  subject  of  Great  Britain ;  and  seaman  means 
every  person  employed  or  engaged  to  serve  in  any  capacity  on  board  the  same ;  and 
ship  comprehends  every  description  of  vessel  navigating  on  the  sea ;  and  steaok-vessels 
emi^yed  in  carrying  passengers  or  goods  are  trading  ships, 

1  The  ship,  in  rem,  is  bound  as  well  as  the  owner  for  damages  resulting  from  a 
breach  of  duty  towards  a  passenger.  The  Aberfoyle,  1  Blatch.  C.  C.  360 ;  The 
Pacific,  Id.  569 ;  Steamboat  H.  M.  Wright,  1  Kewb.  Adm.  494 ;  The  Zenobia,  1  Ab- 
bott Adm.  80. 

*  By  act  of  Congress  of  March  24, 1860,  the  seduction  of  or  having  illicit  connection 
with  any  female  passenger,  by  a  master  or  other  officer,  seaman,  or  other  person  em- 
ployed on  board  of  any  ship  or  vessel  of  the  United  States,  during  the  voyage,  is  pun- 
ishable by  imprisonment  or  fine ;  and  if  any  of  the  officers,  seamen,  or  other  persons 
employed  on  board  visits  or  frequents  the  part  of  the  ship  or  vessel  assigned  to  emi- 
grant passengers,  except  by  direction  or  permission  of  the  master  or  commander,  the 
person  so  doing  shall,  on  conviction,  forfeit  to  the  ship  his  wages  for  the  voyage. 
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knowledge,  by  contracts  relative  to  the  usual  employment  of  a 
general  ship,  (a)  This  is  a  reasonable  rule,  and  founded  on  just 
principles  of  commercial  policy.  It  is  to  be  traced  to  the  Roman 
law,  which  gave  to  the  master,  on  the  voyage,  in  whatever  naatter 
concerned  the  ship,  the  powers  of  the  exercibar  or  employer,  and 
he  could  bind  him  by  his  acts  as  master ;  and  all  the  foreign  ma- 
rine ordinances  give  this  power,  but  with  greater  precision  and 
more  exact  regulation,  {b)  The  master  is  appointed  by  the  owor 
er,  and  the  appointment  holds  him  forth  to  the  public  as  a  person 
worthy  of  trust  and  confidence,  and  the  appointment  may  be  re- 
voked at  discretion.^  The  master  is  always  personally  bound  by 
his  contracts,  and  the  person  who  deals  with  the  captain  in  a  mat- 
ter relative  to  the  usual  employment  of  the  ship,  or  for  repairs  or 
supplies  furnished  her,  has  a  double  remedy.  He  may  sue  the 
master  on  his  own  personal  contract,  and  he  may  sue  the  owner 
on  the  contract  made  on  his  behalf,  by  his  agent,  the  master.' 

(a)  Boson  v.  Sandford,  Garth.  58 ;  Rich  v.  Coe,  Cowp.  636 ;  Ellis  v.  Taraer,  8  Term 
Rep.  531 ;  Reynolds  v.  Toppan,  15  Diass.  870 ;  Webster  o.  Seekamp,  4  B.  &  Aid.  352 ; 
Abbott  on  Shipping,  5th  Am.  edit.  1846,  pp.  162-166. 

(6)  By  the  civil  law,  the  master  was  the /vopoitieM,  or  agent  of  the  owner  or  crer- 
eitoff  and  oonld  bind  his  principal  in  bU  matters  relating  to  the  employment.  The 
exercitor  was  bound  for  the  acts  of  the  master  «r  contractu  and  ex  delicto,  Voet,  Com. 
ad.  Pand.  14,  1,  7.  He  was  the  employer,  or  person  who  received  the  earnings  of  the 
vessel.  Exerdtorem  auium  eum  dieimus  ad  quern  obventiones  et  reditus  omnee  perveniunL 
Dig.  14, 1, 1, 15 ;  Ibid.  14, 1,  1,  7 ;  Ibid.  14, 1,  7.  The  general  maritime  law  of  En- 
rope  does  not  aJlow  the  master  to  bind  the  owners  personally  at  all,  and  only  to 
the  extent  of  thdr  interest  in  the  ship  and  freight  The  foreign  ordinances  and  jurists 
are  referred  to  on  this  point  by  Mr.  Jostice  Stoiy,  in  the  case  of  Pope  v.  Nickeraon,  3 
Story  C.  C.  479, 480,  where  the  marine  law  is  discussed  on  the  liabilities  of  the  owners 
and  power  of  the  master,  with  his  usual  ability  and  learning.  And  when  by  the  char- 
ter-party, the  charterer  takes  the  vessel  into  his  own  possession  and  control,  and  navi- 
gates her  by  his  own  master  and  crew,  the  liability  of  the  general  owner  ceases,  and 
the  charterer  becomes  owner  pro  hoc  vice,  and  he  alone  is  responsible  for  the  acta  of  the 
master.  Thompson  v.  Snow,  4  Greenl.  264 ;  Kmery  v.  Hersey,  Ibid.  407 ;  The  Phebe, 
Ware,  265, 268. 

1  Woodbury  v.  Brazier,  48  Maine,  308.  The  right  of  a  master  to  the  oonunand  of 
the  vessel  as  between  himself  and  the  owners  is  not  affacted  in  any  way  by  his  being  a 
partowner.  Ward  v.  Buckman,  34  Barb.  (N.  T.)  419.  He  may  be  dischaiged  at  any 
time  and  in  whatever  place,  and  if  dischaiged  in  a  fnneign  port,  he  is  not  entitled  to  extra 
pay,  nnder  the  laws  of  the  United  States,  as  a  discharged  seaman  is.  His  compensa* 
tion  depends  entirely  upon  hia  contract  with  the  owners.  Woodbuiy  v.  Braiaer,  48 
Maine,  302. 

^  But  a  snit  against  the  owner  for  a&pplies  fonushed  at  a  foreign  port  cannot  be 
maintained  without  showing  that  the  supplies  were  necessary.  Whitten  v,  Tisdale,  43 
Maine,  451. 
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The  latter  may,  however,  exempt  himself  firom  personal  respoxisi^ 
bUity,  bj  expressly  oonfining  the  credit  to  the  owner,  and  stipu- 
lating against  his  personal  liability*  (e)  ^  - 

If  ihate  was  no  special  agreement  in  the  case,  the  French  law, 
both  in  the  ordinance  of  1681  and  in  the  new  code,  gave  to  the 
owner  the  power  to  discharge  the  master  in  his  discretion,  and 
without  being  responsible  in  damages  fbr  the  act.  M.  Delvin- 
coort  and  M.  Pardessus,  in  their  commentaries  on  the  new  code, 
condemn  the  existence  of  such  a  power,  while  M.  Boulay  Paty 
vindicates  it  on  the  groimd  that  the  appointment  of  the  mas- 
ter is  an  act  of  pure  and  voluntary  confidence,  and  *  the  *  162 
prmcipal  necessarily  has  that  control  over  an  agent,  for 
wiiose  acts  he  is  accountable,  and  it  is  in  the  power  of  the  mas- 
ter to  provide  for  the  case  by  a  special  contract  for  indenmity  in 
case  of  dismission,  (a)  In  England,  if  the  master  be  not  an  owner, 
the  majority  of  the  owners  may  remove .  him  at  pleasure ;  but  if 
he  be  part-owner,  some  special  reason,  to  be  judged  of  by  the 
Court  of  Admiralty,  though  not  minutely  or  severely,  is  requisite 
before  the  court  will  interpose,  {b)  ^  In  the  Scottish  admiralty  it 
is  also  held,  that  ship-owners  may  dismiss  the  master  at  any  time, 
without  cause  assigned,  and  tlie  majority  may  dismiss  him  in  his 
character  of  master,  even  if  he  be  a  joint  owner.  (<?)  The  master 
is  bound  to  conduct  himself,  in  all  respects,  with  good  faith,  dili- 
gence,.and  competent  skill,  and  he  is  responsible  to  the  owners,  as 


(c)  Hoskins  v.  Slajton,  Cases  temp.  Hard.  376 ;  Lord  Mansfield,  Fanner  v.  Bayies, 
1  Term  Rep.  108 ;  Lord  Ellenborongh,  Hussey  v.  Christie,  9  East,  432. 

(a)  Ord.  de  la  Mar.  des  Propri^taires,  art.  4 ;  Code  de  Commerce,  art  218 ;  M.  Par- 
dessus, torn.  ii.  35 ;  M.  Delyinconrt,  Inst  Droit  Com.  torn.  ii.  294 ;  Boulay  Paty,  torn. 
i.  324-329.  In  the  fonrth  edition  of  his  Conrs  de  Droit  Com.  torn.  iii.  Ko.  626,  M. 
Pardessos  seems  to  hare  withdrawn  his  objection  to  the  owner's  discretionary  power  to 
dismiss  the  master. 

(&)  The  New  Draper,  4  Hob.  Adm.  287 ;  Johan  &  Siegmund,  1  Edw.  Adm.  242. 

(c)  Bell's  Com.  yol.  i.  506,  508.  Mr.  Curtis  concludes,  from  an  examination  of 
the  subject,  that  by  the  maritime  law  the  owners  have  a  right  to  remove  the  master, 
who  is  a  partrowncr,  at  their  pleasure,  paying  him  for  his  share  of  the  yessel ;  but  if 
lie  be  removed  without  good  cause,  after  an  engagement  fbr  a  particular  royage,  he 
thinks  they  are  bound  to  pay  him  damages  fbr  his  losses  and  responsibilities  incurred 
as  master.  Treatise  on  the  Bights  and  Duties  of  Merchant  Seamen,  Boston,  1S41, 
165. 


*  Sydnor  o.  Hard,  8  Texas,  98. 
1  See  17  &  IS  Vict.  ch.  104,  §  2S9,et9eq. 
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their  agent,  for  his  conduct.  ((2)  ^  His  misconduct  irill  sulgect 
him  to  the  forfeiture  of  his  wages,  if  it  be  gross  in  its  circumstan- 
ces, and  attended  with  serious  damage  to  the  owner ;  and  in  cases 
of  a  venial  nature,  the  damages  which  his  unwarrantable  acts  may 
have  produced  will  be  a  charge  upon  his  wages,  (e) 

The  master  may,  by  a  charter-party,  bind  the  ship  and  firei^t. 
This  he  maj  do  in  a  foreign  port  in  the  usual  course  of  the  ship's 
employment ;  and  this  he  may  also  do  at  home,  if  the  owner's 
assent  can  be  presumed.  The  ship  and  freight  are,  hy  the  marine 
law,  bound  to  the  performance  i>f  the  contract.  (/)  As  the  ad- 
miralty has  no  jurisdiction  in  this  case,  unless  according  to  tlie 
unsettled  doctrine  laid  down  in  DS  I/mo  v.  Boit,  {g)  and  as  the 
courts  of  common  law  cannot  carry  into  effect  the  principle  of 
the  marine  law,  by  which  the  ship  itself,  in  specie,  is  con- 
*  168  sidered  as  security  to  the  charterer,  it  was  *  supposed  by 
Abbott  that  the  owners  may  be  made  responsible  for  the 
stipulations  in  a  charter-party  so  made  by  the  master,  by  a  special 
action  on  the  case,  or  by  a  suit  in  equity,  {a) 

The  master  can  bind  the  owners,  not  only  in  respect  to  the 


(d)  The  French  law  wUl  not  allow  the  master,  in  a  foreign  port,  to  pass  a  night  from 
his  ship,  unless  it  he  necessary  in  the  business  of  his  employers.  Fardessns,  torn.  iii. 
67.  The  master  cannot  quit  the  vessel  on  the  voyage,  unless  from  necessi^  or  on  dne 
notice.  Whether  he  be  employed  for  a  specific  voyage,  or  the  vessel  be  a  genenJ  trad' 
ing  vessel,  it  is  his  duty  to  perform  his  contract,  and  finish  the  voyage,  or  bring  the 
vessel  home  if  possible ;  and  in  cases  of  capture,  to  remain  with  the  ship  until  reooTeiy 
be  hopeless.    Willard  v.  Dorr,  S  Mason,  161.    See  infra,  213. 

(e)  Willard  v.  Dorr,  S  Mason,  161 ;  Freeman  v.  Walker,  6  Greenl.  68.  The  master 
of  a  steamboat,  employed  in  the  transportation  oif  passengers,  like  the  master  of  a  ves- 
sel engaged  in  the  merchant  service,  can  bind  the  owners  in  a  contract  for  freight  to  bo 
carried  according  to  the  usual  course  of  the  boat ; '  and  he  is  answerable  personally  for 
the  diligence  of  all  persons,  even  for  a  pilot  appointed  by  the  owners,  and  for  injnries 
resulting  from  want  of  due  care.  Denison  v.  Seymour,  9  Wendell,  1 ;  Porter  v.  Carry, 
7  Louis.  233 ;  Patton  v.  Magrath,  1  Rice  (S.  C.)  162.  In  this  respect,  the  master  of  a 
merchant  vessel  or  steamboat  differs  from  the  commander  of  a  ship  of  war  in  the  pub- 
lic service.    Nicholson  v.  Mounscy,  16  East,  384. 

(/)  Ord.  de  la  Mar.  liv.  3,  tit  1,  art  11,  and  Valin,  Ibid.  torn.  i.  629.  But  the  masio 
cannoty  merely  in  the  character  of  master,  bind  the  owners  by  a  charter-party  under 
seal,  so  as  to  subject  them  to  an  action  of  covenant    Pickering  r.  Holt,  6  Grecnil.  160. 

(g)  See  voL  1.  367. 

(a)  Abbott  on  Shipping,  5th  Am.  edit  Boston,  1846,  p.  161. 

^  The  master  or  supercargo,  when  paid  specific  wages,  have  no  right  to  traffic  oB 
their  own  account    Mathewson  v.  Clarke,  6  How.  U.  S.  122. 
*  Steamboat  Gen.  Worth,  30  Miss.  703. 
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usual  employment  of  the  ship,  but  in  respect  to  the  means  of 
employing  her.  His  power  relates  to  the  carriage  of  the  goods, 
and  the  supplies  requisite  for  the  ship,  and  he  can  bind  the  own- 
ers personally  as  to  the  repairs  and  necessaries  for  the  ship;^ 
and  this  was  equally  the  rule  in  the  Roman  law.  But  the  sup- 
plies must  appear  to  be  reasonable,  or  the  money  advanced  for 
the  purchase  of  them  to  have  been  wanting,  and  there  must  be 
nothing  in  the  case  to « repel  the  ordinary  presumption  that  the 
master  acted  under  the  authority  of  the  owners,  (b)  K  the  moneys 
be  advanced  to  the  master  while  abroad,  it  will  be  incumbent  on 
the  creditor,  if  he  means  to  charge'  the  owner,  to  show  the  appar- 
ent or  presumed  necessity  of  the  repairs  or  supplies  for  which  the 
money  was  advanced;  and  this  strictness,  requisite  to  the  exer- 
cise of  the  master's  authority,  arises  from  the  facility  of  misappli- 
cation, and  the  temptation  to  abuse,  to  which  the  power  is  inci- 
dent. But  if  the  money  was  fairly  and  regularly  lent  to  supply 
the  necessities  of  the  ship,  the  misapplication  of  it  by  the  master 
will  not  affect  the  lender's  claim  upon  the  owner.  This  is  equally 
the  language  of  the  civil  law,  and  of  all  the  foreign  civilians,  (e) 
The  great  case  of  Cbry  v.  White^  which  underwent  much  discussion, 
established  the  principle  of  the  personal  responsibility  of  the  own- 
ers, provided  the  creditor  could  show  the  actual  existence  of  the 

(6)  Dig.  14, 1,  S,  10,  11 ;  Speennan  v.  Degraye,  2  Yern.  643 ;  Samsuii  v.  Brag- 
ington,  1  Yeaej,  443 ;  Ross  v.  The  Ship  Active,  2  Wash.  C.  C.  226 ;  Abbott  on  Ship- 
ping, 5th  Amer.  edit  1846,  p.  169 ;  Webster  v.  Seekamp,  4  B.  &  Aid.  352 ;  The  Ship 
Fortitade,  3  Sumner,  228 ;.  The  Law  Beporter,  yoI.  i.  No.  5.  Bat  it  is  an  established 
principle,  that  the  anthority  of  the  master  as  to  the  employment  of  the  ship,  or  re- 
pairing the  ship,  or  snppljing  the  ship  with  provisions,  abroad  as  well  as  at  home, 
is  limited  by  the  express  or  implied  anthoritj  of  the  laws  of  his  own  country,  or 
the  usage  of  trade,  or  the  business  of  the  ship,  or  the  instructions  of  the  owner, 
and  he  cannot  bind  the  ship  or  owner  beyond  these  limits.  Story  J.,  Pope  v.  Nick- 
enon,  3  Story  C.  C.  477,  480.  Judge  Stoiy,  in  this  case,  after  citing  and  reasoning 
on  the  foreign  authorities,  arrives  at  the  conclusion  that  the  master  can  make  no 
oontract  in  a  Jbreign  country  which  shall  bind  the  owners  of  a  ship,  except  as  to  what 
they  expressly  authorize,  or  the  general  law  of  his  own  country  has  recognized,  and 
that  then  it  will  bind  them  no  Airther  than  that  law  binds  them,  whether  it  be  in  per- 
tonaai  or  in  rem. 

(c)  Dig.  14,  1,  9 ;  Loccenius,  lib.  2,  c.  6,  n.  12 ;  2  Emerig.  440 ;  Boulay  Paty, 
CouiB  do  Droit  Com.  torn.  i.  119;  Boccus,  de  Navibus,  not.  23,  24.  See,  infra,  pp. 
171, 172,  n. 

^  There  is  no  such  relation  between  the  owners  of  a  vessel  and  the  master  as  will 
enable  him  to  draw  bills,  on  them  for  necessary  repairs,  and  bind  them  as  acceptors. 
Bowen  v,  Stoddard,  10  Metcnlf,  375. 
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necessity  of  those  things  wMch  gave  rise  to  his  demand  ; 

*  164   and  this  *  doctrine  is  considered  to  be  equally  well  estab- 

lished in  the  jurisprudence  of  this  country,  (a)  ^  Undmr 
the  French  ordinance  of  1681^  the  master  might  hypothecate  Hie 
ship  and  freight,  and  sell  the  cargo  to  raise  moneys  for  the  neces- 
sities of  the  ship  in  the  course  of  the  voyage,  but  he  could  not 
charge  the  owners  personally.  He  could  only  bind  their  prop- 
erty under  his  charge ;  and  the  new  code  of  commerce  has  fol- 
lowed the  same  regulation.  It  declares,  that  the  owner  is  civillj 
responsible  for  the  acts  of  the  master,  in  whatever  relates  to  the 
vessel  and  the  voyage,  but  the  responsibility  ceases  on  the  aban- 
donment of  the  vessel  and  freight.  The  power  of  the  master  is 
limited  to  raise  money  for  the  necessities  of  the  voyage,  by  bor- 
rowing on  bottomry,  or  pledging,  or  selling  goods  to  the  amount 
of  the  sum  wanted,  (b)  The  French  civilians  are  zealous  in  tiie 
vindication  of  the  equity  and  wisdom  of  their  law,  which,  on 
abandonment  of  the  ship  and  freight,  discharges  the  owners  as  to 
the  contracts,  as  well  as  to  the  defkxilts  of  the  master.  Emerigon 
has  bestowed  an  elaborate  discussion  on  the  point ;  and  this  was 
equally  the  maritime  law  of  the  middle  ages,  (e)  The  law  on  this 
subject  is  the  same  in  Holland  as  in  France ;  (d)  and  the  learned 
Orotius,  in  a  work  where  we  should  hardly  have  expected  to  find 
such  a  municipal  provision,  (e)  condemns  the  rule  in  the  Boman 
law  making  part-owners  personally  bound,  in  solido^  for  these 
pecuniary  contracts  of  the  master,  as  very  improperly  introduced, 
and  as  being   equally  contrary  to  natural  equity  and   public 

utility. 

♦  166       ♦  Sir  William  Scott,  in  the  case  of  77te  Gratitudine,  (a) 

(a)  1  Bro.  P.  C.  284,  edit  1784 ;  S.  C.  Abbott  on  Shipping,  6th  Am.  edit.  1846,  p. 
173 ;  Bocher  v.  Basher,  1  Sta^kie,  27 ;  Wainwright  v.  Crawford,  4  Dallas,  225 ;  Mil- 
ward  V.  Hallett,  2  Gaines,  77  ;  James  v.  Bixbj,  11  Mass.  34 ;  The  Jane,  I  I>od.  Adm. 
461 ;  The  Ship  Portitade,  3  Sumner,  228 ;  The  Law  Reporter,  vol.  i.  No.  5.  Good 
faith  and  an  apparent  necessity,  nndcr  the  exercise  of  the  judgment  at  the  time,  an 
sufficient  to  justify  the  bottomry  loan.  This  mitigated  necessity  was  allowed  by  Mr. 
Justice  Story  in  the  case  last  cited,  after  great  research,  to  be  sufficient 

(6)  Ord.  Ut.  2,  tit.  8 ;  Des  Propri^taires,  art.  2 ;  Code  de  Commerce,  art  216,  234. 

(c)  Code,  art.  216;  Emerigon,  Cont  a  la  Grosser,  c.  4,  sec.  11 ;  Bonlay  Paty,  torn, 
i.  272-278. 

{d)  Van  Leenwen's  Com.  on  the  Boman-Dntch  Law,  b.  4,  c  2,  sec  9. 

(e)  Grot  de  Jure  Belli,  et  Paois,  b.  2,  c  11,  sec.  13. 

(a)  3  Bob.  Adm.  240,  274. 

1  Leddo  V,  Hughes,  15  Bl.  41. 
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doubts  whether  the  master  has  authority,  eyen  in  a  case  of 
eoQ8ummate  distress,  and  in  a  foreign  port,  to  bind  the  owners 
beyond  the  value  of  the  ship  and  freight.  But  he  admits,  in  that 
case,  after  an  admirable  discussioQ  of  the  principles  and  authori- 
ties in  the  marine  law  on  the  subject,  that  the  master  has  power 
to  hypothecate  the  cstfgo  in  a  foreign  port,  in  a  case  of  seyere  no* 
cessity ,  for  the  repairs  of  th^  ship^  and  that  the  Court  of  Adp^uralty 
would  ^Dkforce  the  lien.  Qoweyer,  from  the  crises  already  referred 
to,  it  would  seem  to  be  settled  in  the  English  and  American  law, 
that  the  owner  may  be  personally  bound  by  the  act  of  the  master, 
in  respect  to  the  repairs  and  supplies  necessary  for  the  ship  while 
abroad,  and  without  other  means  to  procure  t^em;  and  if  the 
owner  be  personally  bound,  it  must  be,  as  it  was  in  the  Bomaqi 
laW)  to  the  extent  of  the  requisite  adyances.  Emerigon,  while  h^ 
admitted  that  the  master  might  hypothecate  the  ship  and  sell  the 
cargo,  to  raise  money  to  meet  the  necessities  of  the  ship,  denied 
that  he  could  bind  the  owners  personally  by  a  bill  of  exchange 
drawn  on  them  foe  the  mo^ey^  raised.  But  Yalin  held  otherwise ; 
and  Boulay  Paty  is  of  opinion,  that  the  new  code  giyes  the  captain 
a  discretion  on  this  point,  and  he  concurs  with  Yalin  and  the  an- 
cient nautical  legislation,  (b) 

It  has  been  a  question  <^  some  doubt,  and  even  contrariety  of 
opinion  in  the  books,  whether  the  master  had  a  lien  on  the  ship  or 
freight  for  his  wages,  supplies,  or  advances  on  acco^nt  of  the  ship, 
either  at  home  or  abroad.  But  the  question  spears  to  be  now 
clearly  and  definitely  settled  in  England,  that  the  master  contracts 
upon  the  credit  of  the  owners,  and  not  of  the  ship,  and  he  has  no 
hen  on  the  ship,  freight,  or  cargo,  for  any  debt  of  his  own,  as  for 
wages,  or  stores  furnished,  or  repairs  done  at  his  expense, 
either  at  home  or  on  *  the  voyage.  The  principle  was  set-  *  166 
tied  by  Lord  Mansfield,  in  the  case  of  Wilkins  v.  Oarmi- 
duidj  (a)  against  the  master's  claim  to  a  lien  on  the  ship  for  wages, 
or  money  expended  for  stores,  or  repairs  done  in  England,  and  it 

(6)  3  Emerigon,  458 ;  Valin's  Com.  tit.  Du  Captaine,  art  19 ;  Boulay  Patj,  torn, 
ii.  73,  74.  There  is  a  difference  in  the  foreign  ordinances  and  among  the  foreign 
jurists,  on  the  question  whether  the  owners  of  the  goods  SQld  during  the  Toyage,  for 
the  necessaries  of  the  ship,  when  the  ship  subsequently  perishes  in  the  voyage,  by 
leason  of  which  all  remedy  upon  the  ship  is  gone,  hare  a  remedy  against  the  master 
or  ownen  of  the  ship  personally.  Mr.  Justice  Story,  in  Pope  v,  Nickerson,  3  Stoiy 
C.  C.  493, 494,  condndes,  that  in  justice  the  owners  oughtto  be  personally  bound  for 
the  contracts  of  the  master,  not  exceeding  their  interest  in  the  ship  and  freight 

(a)  Doug.  101. 
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was  there  shown  to  hare  been  the  preyious  law  and  usage,  (b)  It 
was  afterwards  solemnly  adjudged,  in  Hussey  t.  Chrititie^  {e)  that 
the  master  had  no  lien  on  the  ship  for  money  expended,  or  debts 
incurred,  for  repairs  made  to  it  on  the  Toyage ;  and  in  Smith  t. 
PhrnvmeTj  (i)  it  was  decided  by  equal  authority,  that  the  master 
had  no  lien  on  the  freight  for  his  wages  or  disbursements  on  ac- 
count of  the  ship  during  the  voyage,  or  for  the  premiums  paid  hf 
him  abroad  for  the  purpose  of  procuring  the  cargo.  The  captain 
is  distinguished-  from  all  other  persons  belonging  to  the  ship,  and 
he  is  considered  as  contracting  personally  with  the  owner,  while 
the  mate  and  mariners  contract  with  the  master  on  the  credit  of 
the  ship.  The  rule  has  its  foundation  in  policy  and  the  benefit 
of  navigation,  and  it  would  be  a  great  inconvenience,  if,  on  the 
change  of  captain  for  misbehavior,  or  any  other  reason,  he  would 
be  entitled  to  keep  possession  of  the  ship  until  he  was  paid,  or  to 
enforce  the  lien  while  abroad,  and  compel  a  sacrifice  of  the  ship,  (e) 
Sir  William  Scott,  in  the  case  of  The  FavoriUy  (f)  observed,  timt 
it  had  been  repeatedly  decided,  that  the  master  coxild  not  sue  in 
the  admiralty  for  his  wages,  because  he  stood  on  the  security  of 
his  personal  contract  with  his  owner,  not  relating  to  the  bottom 
of  the  ship.  The  language  of  the  case  of  Shnith'y,  Plummer  was 
equally  that  he  had  no  lien  on  the  cargo  for  money  expended, 

or  debts  incurred  by  him  for  repairs,  or  the  necessary  pur- 
*  167   poses  of  the  voyage.    He  *  can  hypothecate  and  create  a 

lien  in  favor  of  others,  but  he  himself  must  stan^  on  the 
personal  credit  of  his  owners.^ 

(&)  Bagg  V.  King,  Str.  86S ;  Bead  v.  Chapman,  Ibid.  987 ;  Atkinson  v.  Coteswor^ 
8  Bam.  &  Cresa,  647 ;  Bichardaon  v.  Campbell,  5  B.  &  Aid.  203,  note ;  Gibson  v.  logo, 
6  Hare,  112 ;  Johannes  Christoph,  33  Eng.  L.  &  £q.  600. 

(c)  9  Bast,  426.  Contra,  Watkinson  r.  Bemardiston,  2  P.  Wsas.  367,  and  Lord 
Bldon'fl  opinion;  Abbott  on  Shipping,  5tli  Am.  edit  Boston,  1846,  p.  185;  bat  see 
infra,  pp.  169,  171. 

(d)  1  B.  &  Aid.  575.  See,  also,  to  the  same  point,  Atkinson  v,  Cotesworth^  5  Dowl. 
&  By.  552 ;  and  Bristow  v.  Whitmore,  4  De  O.  &  J.  325. 

(e)  Lord  Mansfield,  in  Wilkins  v,  Cannichael,  Dong.  105. 
(/)  2  Bob.  Adm.  232. 

1  Bat  now,  hj  statute  in  England,  masters  hare  the  same  liens  for  wages  as  seamen. 
17  &  18  Vict  eh.  104,  §  188,  §  191 ;  O'Dowd,  Merch.  Ship.  Amend.  Act,  1862,  Ap- 
pesidix,  Ixxiii.  And  the  lien  so  given  maj  be  enforced  in  the  Admiralty  Courts  of  tbe 
Uiuted  States.    The  Havana,  Sprague  Deds.  402.    See  Stainbank  v.  Penning,  11  C. 

"B.  51 ;  Do.  V.  Shepherd,  IS  C.  B.  418,  in  which  the  authority  of  the  master  to  hypothe- 

.  cale  tiat  ves^  and  bind  the  owners  personally  is  denied. 
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The  doctrine  before  us  in  the  English  law  remains  yet  to  be 
definitely  deelared  and  settled  in  this  country. 

The  case  of  the  ship  Qnmi  Tu/rk  (a)  is  a  decision  in  the  Gir- 
eoit  Oourt  of  the  United  States  for  New  York,  on  the  point,  that 
tiie  master's  wages  and  perquisites  were  no  lien  on  the  ship ;  and 
it  was  so  ruled,  also,  in  FUher  t.  WiUmg.  {b)  In  those  cases,  the 
English  authorities  were  reviewed  and  cited  by  the  court,  and  the 
principle  adranced  in  them  was  not  questioned,  and  seemed  to  be 
assumed  as  settled  law.  But  in  the  case  of  Gardner  v.  The  Ship 
New  Jtaney^  (c)  it  was  rather  loosely  mentioned,  that  the  master's 
claim  for  disbursements  abroad  was  a  lien  on  the  ship ;  and  more 
recently,  in  the  Circuit  Court  of  the  United  States  for  Massachu- 
setts, {d)  the  rule  was  laid  down  that  the  master  had  a  lien  upon 
the  fireight  for  all  his  advances  and  responsibilities  abroad  upon 
account  of  the  ship,  and  it  seemed  to  be  the  strong  inclination  of 
the  court  to  acknowledge  the  master's  lien  on  the  ship  for  the 
same  object.^  The  question,  therefore,  though  considered  to  be 
settled  in  England,  is  still  a  vexed  and  floating  one  in  our  own 
maritime  law.  (e) 

(a)  1  Fftine  C.  C.  73. 

(6)  S  Seiner-  ^  Bawle,  US. 

(e)  1  Peten  Adm.  SS7. 

(<0  Ship  Packet^  3  Mason,  S55. 

(«)  In  die  ease  of  The  Ship  Piudcet  there  is  no  reference  to  the  dedeion  in  Smith 
«.  Plammer,  though  that  dedsion  contained  a  critical  review  of  all  the  authorities,  and 
pni  at  rest,  in  Westminster  Hall,  the  very  point  as  to  the  lien  on  freight,  and  in  op- 
position to  the  mle  laid  down  in  The  Ship  Packet.  In  IngersoU  v.  Van  Bokkelin, 
7  Cowen,  670,  6  Wendell,  315,  S.  C,  it  was  dedded,  after  a  review  df  the  American 
aathoiities,  that  a  master  had  a  lien  on  the  fineight  and  caigo  for  his  necessary  ad- 
vances made,  and  resspnsihiUties  incnired,  for  the  use  of  a  ship  in  a  foreign  port. 
The  same  prindple  had  been  previously  assumed  and  declared  by  the  Supreme  Court  of 
Massachusetts,  in  Lane  v,  Penniman,  4  Mass.  92 ;  Lewis  v.  Hancock  &  Winslow,  14  Ibid. 
7S ;  Cowing  9.  Snow,  Ibid.  415 ;  and  was  also  dedared  by  the  Supreme  Court  of  New 
Hampshire,  in  Shaw  v.  Qookin,  7  N.  Hamp.  19 ;  Newhall  v.  Dunlap,  14  Maine,  180 ;  Ex 
part$  Clark,  and  In  re  Healey,  Sprague  Deds.  69,  71,  note  and  cases  dted ;  Stnrtevant 
V.  Brewer,  4  Bosw.  628.  The  general  current  and  language  of  the  American  cases  seem 
now  to  have  settled  the  question,  that  the  master  has  sudi  a  lien  for  his  advances  and 
responaibilities  as  against  the  owner,  though  there  should  be  no  question  as  to  the 
owner's  solvency  and  personal  responsibility.  The  American  cases  have  taken  the 
most  reasonable  dde  of  the  question.  In  Ihinkwater  v.  Brig  Sparton,  Ware,  149,  it 
was  a4judged,  in  the  District  Court  of  Maine,  after  a  ftdl  and  learned  examination 

*  B»Ex  parU  CUak,  and  /a  rs  Heakj,  Sprague  Deds.  69;  The  Lardi,  9  Curtis 
aC.427. 
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*  169  *  The  eivU  lavr^  aud  th^  law  of  those  countries  vhiefa 
have  adopted  its  principles,  giTe  a  lien  upon  the  ship,  with- 
out any  express  contracst  for  such  a  didm,  to  the  peracm  who  re- 
pairs or  fits  out  th^  ship,  or  adyaaoes  money  for  that  purpose, 
whether  abroad  or  at  home,  (a)     The  English  law  allows  of 


of  the  cases,  that  tlie  maeter  had  a  lien  on  the  irdght  for  his  seoestaij  ^hnneoieati 
for  inddental  expenses,  and  the  liabilities  which  he  contracts  Ibr  these  expenses  diniig 
the  Tojage,  and  alBo/or  hi$  own  vxtges.  Bat,  bj  the  case  of  Ingenoll  v.  Van  Bokkdin, 
as  settled  in  the  Ck>art  of  Errors  of  New  York,  the  English  law  was  recognized,  that 
the  master  had  no  lien  on  the  freight,  nor  on  the  vessel,  for  his  wages.  See,  also,  to 
8.  P.  FhiUq>s  v.  Bcatteigood,  Gi^in,  1 ;  Steamboat  OileaiiB  v.  Fhcsbiifl,  11  Peton  U. 
S.  175.'  .  By  the  general  moaitimB  law,  every  contract  of  the  master  within  the  scope  of 
his  authority,  as  the  contract  of  affireightment  by  charter-party,  or  bill  of  lading,  binds 
the  vessel,  and  gives  the  creditor  a  lien  npon  it  for  his  secnrity.  The  Paragon,  Ware, 
32S.  It  seems  at  length  to  be  the  established  doctrine  in  this  ooontiy,  liiat  the  master 
can  sue  in  the  Admiralty  t»  pemmamf  and,  to  a  qualified  ^Ltent,  m  rem,  when  he  has  a 
lien  on  the  freight^  or  on  any  fiind  in  court.  Willard  v,  Donr,  S  Mason,  91 ;  Ham- 
mond V,  Essex  F.  &  M.  Ins.  Co.  4  lb.  196;  The  Brig  George,  1  Sumner,  151, 157; 
Brinkwater  v.  The  Brig  Spartan,  Ware,  149 ;  Abbott  on  Shipping,  5th  Am.  edit 
Boston,  p.  781. 

(a)  Dig.  14, 1, 1 ;  Ibid.  42,  5,  26,  34 ;  1  Voet's  Com.  20,  2,  29 ;  Casan^fis,  Disc  18 ; 
1  Yalin's  Com.  363,  367.  The  new  French  code,  art.  191,  gives  the  order  of  privileged 
debts  which  are  liens  upon  the  ship,  and  take  preference  of  each  other,  and  to  all  other 
debts,  in  the  order  in  which  they  are  placed.  The  first  four  items  which  have  prtfer- 
ence,  relate  to  costs  of  suit  and  port  charges,  as,  (1.)  Legal  costs;  (2.)  Pilotage;  (3.) 
Expenses  of  guarding  the  vessel ;  (4.)  Storage.  Then  follow,  (5.)  The  expensBS  of 
repairing  the  vessel  at  the  last  port.  (6.)  Wages  of  the  master  and  ciew  in  the  last 
voyage.  By  the  Consi^to,  and  the  ordinances  of  Oleron,  and  of  1681,  the  wages  of 
sailors,  for  the  last  Toyage,  had  the  preference  over  all  other  claims.  (7.)  Ifone^ 
borrowed  by  the  captain  in  the  last  voyage  for  the  necessary  expenses  of  the  ship,  aod 
the  reimbursement  of  the  price  of  the  goods  sold  by  him  for  the  same  object ;  if  the 
captain  made  suooessive  loans,  or  sales  of  cargo,  from  necessity,  the  last  loan  and  sale, 
in  point  of  time,  is  preferred,  if  made  at  a  difierent  port  (8.)  Debts  dne  to  the  ven- 
dor, material  men  and  shipwrights,  if  the  ship  has  not  mads  a  voyage,  and  to  those 
who  furnished  stores  and  necessary  supplies  before  her  departure,  if  she  had  already 
made  a  voyage.  The  Consolato  and  the  orctinance  of  1681,  gave  those  creditois  a 
preference  to  all  others.  The  vendor  loses  his  preference  after  the  ship  has  sailed. 
(9.)  Sums  lent  on  bottomry  for  the  reparation  and  equipment  of  the  vessel  before  her 
departure.  (10.)  Premiums  of  insurance  on  the  ship  for  the  last  voyage.  Code  de 
Commerce,  art  191 ;  Pardessns,  Droit  Com.  torn.  iii.  n.  954 ;  Bonlay  Paty,  Conrs  de 
Droit  Com.  torn.  i.  110  - 124.  When  l3ie  master  is  ready  \o  sail,  the  ship  is  not  ItaUe 
to  attachment,  except  for  debts  relative  to  the  voyage  about  to  be  commenced.  Pw- 
dessus.  Droit  Com.  tom.  iii.  32. 

*  Tisdale  v.  Grant,  12  Barb.  (N.  Y.)  411 ;  The  Larch,  2  Curtis  C.  C.  427 ;  Bevens 
V.  Lewis,  2  Paine  C.  C.  202 ;  Steamboat  Superior,  1  Newb.  Adm.  176 ;  Hopkins  v.  For- 
syth, 14  Penn.  Stata,  34;  Bichaxdson  v.  Whiting,  18  Pick.  580;  The  Havana^  Spn^e 
Deds.  402. 
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mieh  *a  lien,  from  tiie  necessity  of  the  OMie,  for  repairs  *169 
and  necessaries  while  the  ship  is  abroad;^  but  it  has  not 
adopted  snch  a  rule  as  to  repairs  made,  and  necessaries  furnished 
to  the  ship  while  at  home,  (a)  except  it  be  in  favor  of  the  ship- 
wright who  has  repaired  her,  and  has  not  parted  with  the  pos* 
session.  In  that  case,  he  is  entitled  to  retain  possession  until  he 
is  paid  for  his  repairs.  But  if  he  has  once  parted  with  the  pos- 
session of  the  ^p,  or  has  worked  upon  it  without  taking  posses- 
sion, he  is  not  deemed  a  pririleged  creditor  having  a  claim  upon 
the  ship  itself.  (()  In  this  country,  it  was  formerly,  and  rather 
loosely  declared,  in  some  of  the  admiralty  courts  of  the  United 
States,  that  the  person  who  repaired,  or  furnished  supplies  for  a 
ship,  had  a  lien  on  the  ship  for  his  demand,  (c)  But  the  doctrine 
was  examined,  and  the  rule  declared,  with  great  precision,  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  The  Chneral 
SmUhj  (i)  and  reasserted  in  the  case  of  The  St.  Jago  de  Cuba,  (e) 
The  rule  of  the  English  common  law  {/)  is  explicitly  adopted,  that 
material  men  and  mechanics,  furnishing  repairs  to  a  domestic 
diip,  have  no  particular  lien  upon  the  ship  itself,  or  its  proceeds, 
in  court,  under  a  decree  and  sale,  for  the  recovery  of  their  de- 
mands,  with  the  exception  of  the  shipwright  who  has  possession  of 
the  ship.^    As  long  as  he  retains  possession,  he  has  a  lien  for  his 

(a)  Watldnson  v.  Beraardiston,  2  P.  WmB.  367 ;  Biixton  v,  Bnee,  1  Yesey,  154 ;  Ux 
parte  Shank,  1  Atk.  2S4 ;  Wflkins  v,  Cannichael,  Dong.  101 ;  Hnssej  v.  Christie,  13 
VeMy,  594 ;  S.  C.  9  East,  426. 

(b)  Franklin  v.  Hosier,  4  B.  &  Aid.  341 ;  Ex  parte  Bhrnd,  2  Rose,  91.  Abbott  on 
Shipping,  part  2,  c.  3,  sees.  9-14,  contains  a  history  of  the  English  cases  on  the 
point  The  mle  is  settled  in  Scothind  in  perfect  conformity  to  iht  English  law.  See 
Hamilton  v.  Wood,  and  Wood  v.  Creditors  of  Weir,  1  Bell's  Commentaries,  527,  who 
says  that  the  deviation  in  England  from  that  maritime  mle  which  prevails  with  other 
natiottB  has  proceeded  rather  from  peculiar  notions  of  Jurisdiction  than  from  any 
general  principle  of  law  or  expedience,  and  that  it  has  been  established  in  Scotland 
Dy  mere  adoption. 

(e)  Stevens  v.  The  Sandwich,  Distriet  Court  of  Maryland,  I  Peters  Adm.  2S33,  note ; 
Gwdner  v.  The  Ship  New  Jersey,  Ibid.  223. 
{d)  4  Wheat  43S. 

(e)  9  Wheat  409.    See,  also,  Peyronx  v.  Howard,  7  Peters  T7.  S.  324,  S.  P. 
(/)  Buxton  «.  Snee,  1  Tesey,  154;  3  Knapp,  95. 

^  As  to  the  kind  of  services  and  supplies  for  which  there  may  be  a  libel  in  rem  or  in 
penonam,  see  The  Amstel,  1  Blatch.  &  Howl.  Adm.  215 ;  Bark  J.  Cunard,  1  Olcott 
Adm.  120 ;  The  Harriet,  1  Olcott  Adm.  229 ;  Bradley  v.  Bolles,  1  Abbott  Adm.  569. 

*  See  IblsoB  V.  Mer.  Mnt  M.  Ins.  Co.  SS  Maine,  414.  Whether  a  ship  is  foreign  or 
domestic,  depends  generally  upon  the  residence  of  her  owners  and  not  upon  the  port 
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repairs.  The  distinotion  is,  that  if  repairs  have  been  made, 
*  170    or  *  necessaries  furnished,  to  a  foreign  ship,  or  to  a  ship  in 

the  port  of  a  state  to  which  she  does  not  belong,  the  genr 
eral  maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on 
the  ship  itself  for  its  security,  and  he  may  maintain  a  suit  in  rem^ 
in  the  admiralty,  to  enforce  his  right,  (a)  But  in  respect  to  re- 
pairs and  necessaries  in  the  port  or  state  to  which  the  ship  be- 
longs, the  case  is  governed  by  the  municipal  law  of  that  state,  and 
no  lien  is  implied,  unless  it  has  been  recognized  by  that  law.  {b) 

(o)  The  Ship  Fortitude,  3  Sumner,  SS8 ;  The  Law  Beporter,  toI.  L  No.  5.  It  has 
been  suggested  in  some  of  the  cases,  that  any  place  where  the  yessd  and  the  owner 
are  not  together  is  to  be  deemed  a  foreign  port,  in  respect  to  the  power  of  the  master, 
in  a  proper  case,  to  subject  the  Tessel  to  a  lien.    6  Dana  (Ken.)  27,  S8. 

(6)  The  General  Smith,  4  Wheaton,  438 ;  Story  J.,  in  the  case  of  the  Prig  Nestor,  1 
Sumner,  74,  79 ;  The  Schooner  Marion,  1  Story  C.  C.  68 ;  Bead  v.  The  HuU  of  a  new 
Brig,  Id.  246 ;  The  Steamer  St.  Lawrence,  1  Black.  522.  See,  also,  nqara,  toI.  i.  379, 38a 
The  question  concerning  the  extent  of  the  admiralty  jurisdiction  in  the  United  States, 
in  the  case  of  serrioe  bestowed,  and  supplies  or  moneys  furnished  for  a  Tessel,  was 
elaborately  and  interestingly  considered  in  Dayis  v.  Child,  in  the  District  Cout  of 
Maine.  Daveis,  71.  It  was  declared,  that  by  the  general  maritime  law  of  Europe 
material  men  had  a  priyileged  lien  on  a  vessel  for  repairs  and  supplies,  but  that  in  this 
country  they  had  no  such  lien  for  repairs  made  or  supplies  fumi^ed,  in  a  port  of  tkt 
state  to  which  the  vestd  beionffed,  unless  allowed  by  the  local  law ;  though  if  the  vessel  was 
in  the  port  of  a  state  to  which  she  did  not  b^ong  she  was  considered  a  JbragH  vend, 
and  the  general  maritime  law  applied.  It  was  further  adjudged,  that  the  lender  of 
money,  or  one  whose  goods  were  sold  in  the  course  of  the  voyage  for  the  necesssxy 
wants  of  the  vessel,  had  the  same  privilege  as  the  material  men,  and  the  ship  stood 
hypothecated  for  his  security.  They  were  considered  as  giving  credit  to  the  vessel  and 
to  the  owner,  and  could  maintain  a  libel  in  the  Admiralty  in  rem  against  the  vessel,  and 
in  penonam  against  the  owner.  Befercnces  were  made  to  the  civil  law  and  to  the  for- 
eign maritime  jurists  in  support  of  these  established  positions,  by  the  learned  judge ; 
but  it  was  further  observed,  that  the  Admiral^'  had  no  direct  jurisdiction  over  trusts, 
nor  as  to  matters  of  accounts,  merely  as  accounts,  even  in  maritime  affairs.  The 
Admiralty  takes  cognizance  of  accounts  only  as  incidental  to  other  matters  within  its 
jurisdiction.  Nor  could  the  Admiralty  enforce  the  specific  per/ormance  of  any  agree- 
ment relative  to  maritime  afiairs.  These  are  matters  of  equity  jurisdiction.  This 
declaration  as  to  the  linutations  of  admiralty  jurisdiction  is  important,  and  clears 
doubts  and  difBculties  that  may  have  been  loosely  started  on  the  point.  State  laws 
frequently  make  provision  for  the  security  of  material  men.  Thus,  in  Illinois,  boats 
and  vessels  of  all  descriptions,  built  or  repaired  or  equipped  in  that  state,  are  liable 
to  be  attached  for  debts  contracted  by  the  ovmer,  master,  supercaigo,  or  assignee,  for 
work  and  supplies  by  mechanics,  tradesmen,  &c.  Revised  Laws  of  Blinois,  edit 
1833,  95.  A  similar  law  exists  in  Indiana,  Revised  Statutes  of  Indiana,  183S,  120; 
and  in  Pennsylvania,  Pnrdon's  Dig.  79 ;  and  in  Missouri,  by  statute,  in  1838,  and  in 

of  her  enrolment     Hill  9.  Steamer  Golden  Gate,  I  Newb.  Adm.  308 ;   Steamboat 
Superior,  Id.  176. 
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If  a  material  man  gives  personal  credit,  even  in  the  case  of  mate- 
rials furnished  to  a  foreign  ship,  he  loses  his  lien  so  far  as  to  ex- 
clude him  from  a  suit  in  rem,  yet  he  will  be  entitled,  upon  peti- 
tion, to  be  paid  out  of  the  remnants  and  surplus  remaining  in  the 
registry,  (e) '  Tliis  rule  is  subject  to  the  qualification  that  an  ex- 
press contract  for  a  stipulated  sum  is  not  of  itself  a  waiver  of  the 
lien,  unless  the  contract  contain  some  stipulations  inconsistent 
with  the  continuance  of  the  lien.  ((2)^    In  New  York,  by  stat- 

llaine,  by  statute  of  19th  Februaiy,  1839,  and  in  England,  by  statute,  in  1840.^  In 
Connecticut  no  such  lien  exists  bj  their  municipal  law.  Buddington  v.  Stewart,  14 
Conn.  404.  A  specific  lien  on  chattels,  in  the  hands  of  a  tradesman,  or  artificer, 
or  bttlee,  for  the  labor  and  skill  bestowed  on  them,  was  a  part  of  the  common 
Uw.  Chapman  v.  Allen,  Cro.  C.  271 ;  Jackson  v,  Cummins,  5  Mees.  &  W.  349 ; 
Mlntyre  v.  Carver,  2  Watts  &  Serg.  392.  The  Supreme  Court  of  the  United  Stetes 
has,  in  the  cases  above  cited,  assumed,  that  the  port  of  another  state  was,  as  respects 
this  rule,  a  home  port  The  Court  of  Sessions,  in  Scotland,  has  also  held,  tiiat  Hull, 
in  England,  was,  in  respect  to  Scotch  owners,  a  foreign  port.  Stewart  v.  Hall,  1  Bell's 
Com.  525,  note.  But  that  decision  was  reversed  in  the  House  of  Lords,  as  being  a 
point  unnecessary ;  and  the  question  is  still  open,  as  to  what  shall  be  deemed  a  home 
port  in  respect  to  repairs.  Mr.  Bell  suggests  that  the  natural  course  would  be,  to 
adopt  the  rule  of  the  navigation  laws,  and  to  hold  all  British  ports  as  home  ports, 
because  access  to  the  custom-house  title  and  communication  with  the  owners  are  so 
easy,  and  may  be  so  prompt.    See  nq)ra,  94. 

(«)  Zane  v.  The  Brig  President,  4  Wash.  C.  C.  453, 

{d)  Peyroox  v,  Howard,  7  Peters  U.  S.  334.  In  the  case  of  the  Brig  Nestor,  1 
Bummer,  73,  it  was  held,  that  giving  credit  for  a  fixed  time-for  supplies,  did  not  ez- 

m  ___  ____ 

1  Similar  statutes  have  within  a  few  years  been  passed  in  Maine,  New  Hampshire, 
Massachusetts,  New  Jersey,  Maryland,  North  Carolina,  Geoi^a,  Vermont,  Kentucky, 
Ohio,  Indiana,  Michigan,  and  CaUfomia.  A  lien  for  work  done,  materials  furnished, 
&c.,  cannot  be  enforced  by  an  assignee  in  his  own  name.  Pearsons  v.  Tincker,  36  Maine, 
384.  See  Hays  v.  The  Ck>lumbns,  23  Missou.  232.  In  Dlinois,  and  also  in  some  other 
states,  it  is  Wd  that  these  statute  liens  do  not  extend  to  the  employees  of  the  contrac- 
tors with  the  owners  of  the  vessel.  Merriman  v.  The  Col.  Butts,  15  Bl.  585,  and  cases 
there  cited.  See  contra,  Atwood  v.  Williams,  40  Maine,  409 ;  Purinton  v.  Hull  of  New 
Ship,  Ware,  556 ;  Stephens  o.  Ward,  11  B.  Mon.  337.  And  the  lien  in  rem  attaches 
only  to  the  extent  of  the  labor  done  and  the  materials  used,  not  for  labor  hereafter  to 
be  done,  nor  for  materials  hereafter  to  be  applied.  Perkins  v.  Pike,  42  Maine,  141. 
On  maritime  liens,  generally,  see  ''Peculiarities  of  BCaritime  Liens,"  17  and  18  Law 
Magazine. 

'  The  law  as  to  claims  upon  surplus  is  clearly  stated  by  Mr.  Justice  ConUin,  in  the 
ease  of  The  Velocity,  decided  m  the  N.  Dist.  of  New  York,  Februaiy,  1850.  The 
claima  interposed  upon  the  surplus,  if  it  arise  under  a  state  statute,  must  amount 
stxictly  to  a  lien.  Law  Reporter,  June,  1850,  p.  61.  See,  farther.  The  Santa  Anna,  1 
BUtch.  k  Howl.  Adm.  79 ;  The  Stephen  Allen,  Id.  175 ;  The  Boston,  Id.  309 ;  Rem- 
nant's in  Court,  1  Olcott  Adm.  382. 

*  The  taking  of  a  promissory  note  or  bill  of  exchange  by  a  creditor  is  not  of  itself  a 
waiver  of  his  maritime  lien  upon  the  ship.    At  the  trial,  such  note  or  bill  must  be  de- 
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ftte,  (e)  shipwrights,  maferial  men,  and  sappliers  of  ships 

*  171    *  ha^e  a  lien  tor  the  aiiioant  of  their  debts,  whether  tihe 

•• '  -  . .    -  —  ■    . . 

tinguflli  the  Ilea  ibr  the  tvpplies.  A  ISen  maj  eadrt  for  a  debt  aohei^Am  m  >itea«^ 
and  many  ixiBtanoes  of  the  kind  were  stated  in  the  case.  Nor  does  the  fact  that  liie 
master  and  owner  are  personally  liable  for  the  supplies  destroy  the  lien.  In  the  case 
of  The  Waldo,  Dayies,  161,  it  was  held,  that  the  shipper  may  not  only  sne  the  ownera 
for  ii^nry  to  goods  for  the  deiknlts  of  Ae  master,  bnt  he  has  a  lien  on  the  ship. 

(e)  By  llie  New  Tork  Revised  fitatntes,  debts  contracted  within  the  state  by  tte 
master,  owner,  agent,  or  consignee  of  eyery  vessel  are  a  lien  when  contracted  for 
work  done  or  materials  fomished  for  bnildiug,  repairing,  fitting,  or  equipping  the 
vessel,  or  for  provisions  and  stores  furnished,  or  for  whaifiige  and  expenses  of  keep- 
ing the  vessel  in  port*  The  lien  is  preferred  to  any  other  lien,  except  mariners'  wages,* 
and  it  ceases  after  twelve  days  from,  the  departure  of  the  vessel  fix)ra  the  port  at  which 
she  was  when  the  debt  was  contracted,  to  some  other  port  in  the  state,  and  immedi- 
ately on  the  vessel  leaving  the  state.*  Every  such  vessdi,  unless  she  be  under  seiznro 
at  the  time,  by  virtue  of  process  from  an  admiralty  court  of  the  United  States,  or  had 
been  sold  by  order  of  such  court,  and  the  debt  contracted  prior  to  such  sale,  may  be 
attached  and  sold  to  satisfy  the  claim,  together  vrith  all  other  claims  of  the  like  kind* 
duly  exhibited  and  verified  J  The  proceedings  under  the  process  of  attachment^  t!ie 
sale  of  the  vessel,  and  distribution  of  the  proceeds  are  specially  detailed  and  pre- 
scribed. N.  T.  Bcrised  Statutes,  vol.  ii.  493-500.  In  several  of  the  other  sutea,  the 
lien  is  equally  extended,  by  statute,  to  iq>air8  made  in  a  home  port.  In  Louisiana, 
the  workmen  who  repair  vessels  have  a  lien  on  them,  though  there  be  no  contract  in 
writing ;  but  the  privilege  is  lost  if  they  suffer  the  vessel  to  depart.  Civil  Code,  ait. 
2748.' 

livered  up  by  the  libeDant  to  be  cancelled.  Raymond  v.  Schooner  EUen  Stuart,  5 
McLean,  369 ;  The  Hilarity,  1  Blatch.  &  Howl.  Adm.  90 ;  Schooner  Active,  1  Olcott 
Adm.  286 ;  Steamboat  Fashion,  4  Newb.  Adm.  49 ;  The  Steamer  St.  Lawrence,  1  Black, 
522.  See,  also.  Page  v.  Hubbard,  19  Law  Rep.  607 ;  Leland  v.  Ship  Medora,  2  Wood. 
&  Minot,  92 ;  and  as  to  fhiudulent  increase  oC  the  sum  purporting  to  be  loaned,  and 
its  efiect,  see  Garrington  v.  Pratt,  18  How.  U.  S.  63 ;  Act  of  Missouri,  Dec.  25, 1852,  §  2. 

*  By  an  act  passed  in  1860,  (Laws  of  1860,  ch.  208,)  debts  amounting  to  $25  or  up- 
wards, contracted  on  account  of  the  towmg  or  pilotii^  a  vessel  in  or  about  the  harbors 
of  the  state  or  the  waters  leading  thereto,  and  on  account  of  insurance  or  premium  of 
insurance  on  the  vessel,  are  also  made  liens,  and  all  the  debts  mentioned  are  made  Uena 
when  contracted  by  the  charterer  or  builder. 

^  By  an  act  passed  in  1859,  contracts  of  bottomry^  and  respondentia,  and  salvage 
services,  were  also  excepted;  but  by  a  subsequent  amendment  in  1860,  (Laws  of  1860, 
cb.  208,}  these  exceptions  were  repealed,  and  now  mariners'  wages  only  are  preferred. 

*  Every  departure  in  pursuit  of  some  trade  or  business  is  a  departure  vrithin  the  statute^ 
bnt  it  is  not  such  if  made  merely  to  test  the  machinery.  Rockefeller  v.  Thompson,  9 
Sandf.  (N.  T.)  R.  395 ;  Hancox  v.  Dunning,  6  Hill,  494 ;  Yeltman  v.  Thompson,  3 
Comst  438. 

^  By  the  act  of  1860  proceedings  may  be  had  against  the  vessel,  notwithstanding  she 
has  been  seized  by  virtue  of  process  from  an  admiralty  court  of  the  United  States,  and 
even  while  she  is  actually  under  seizure,  but  the  proceedings  are  subordinate  to  the 
admiralty  proceedings. 

^  The  liens  which,  under  state  laws,  admiralty  will  enforce,  are  exclusively  those  of 
an  admiralty  or  maritime  nature.    Boon  v.  The  Hornet,  Crabbe/426. 
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be  owned  iriihin  &!b  state  or  not ;  but  the  lien  ceases  after 
dae  secoritj  is  given,  or  wfaen  the  vessel  leaves  the  state,  (a)  ^ 

It  is  very  elearlj  settled,  that  the  master  when  abroad  and  in 
th^  absence  of  the  owner,  may  hypothecate  the  ship,  freight,  and 
tergo,  to  raise  money  requisite  for  the  completion  of  the  voyage,  (i) 
This  authority  is,  however,  limited  to  objects  connected  with  the 
Voyage  ;  and  it  must  appear,  in  this  case,  as  leell  as  when  he  binds 
the  owner  personally,  that  ihe  advances  were  made  for  repairs  or 
supplies  necessary  for  the  voyage  or  safety  of  the  ship,  and  that 
the  repairs  and  supplies  could  not  be  procured  upon  reasonable 
terms,  or  with  funds  within  the  master's  control,  or  upon  the 

{a)  In  iht  case  of  the  TJnited  Staftes  v.  Wilder,  3  Sumner,  SOS,  it  was  considered 
md  held,  that  eoTereigiily  dSd  not  neoessarilj  impljr  in  exen^on  of  its  property  from 
the  process  and  jurisdiction  of  the  courts  of  justice.  Liens  of  material  men,  salvors, 
wages,  and  for  average,  &c.,  exist  against  govemmeiit  property  as  well  as  the  prop- 
erty of  indivinals.  There  is  no  exception,  in  this  respecti  between  public  property  of 
a  commercial  character,  and  private  property,  either  upon  general  principles  of  justice 
mr  jure  gentium.    United  States  v.  Wilder,  3  Simmer,  SOS. 

(6)  Iford  Mansfield,  in  Wilkins  v.  Carmichael,  Doug.  101 ;  The  Gratitndine,  3  Hob. 
Adm.  240 ;  Sir  Joseph  Jehyl,  m  Watkinson  v.  Bemasdiston,  2  F.  Wms.  367 ;  The 
case  of  the  Ship  Fortitude,  3  Sumner,  228,  contains  a  learned  confirmation  of  the  doc- 
trine of  the  maritime  law,  that  the  master  of  a  ship  has  authority  in  a  foreign  port  to 
procnre  supplies  and  repairs  necessary  for  the  safety  of  the  ship  and  performance  of  the 
Toyage.  The  necessaries,  though  not  such  as  are  absolutely  indispensable,  must  be 
feasonably  fit  and  proper ;  and  if  the  master  has  not  suitable  funds,  or  cannot  obtain 
money  on  the  personal  credit  of  the  owner,  he  may  raise  it  on  bottomry.  The  lender 
is  bonnd  to  exerdse  a  reasonable  diligence  to  ascertain  that  the  supplies  and  repairs 
are  necessary,  or  apparently  so ;  and  it  is  sufficient  if  he  acts  with  good  faith ;  and  so  it 
will  be  if  the  master  acts  with  reasonable  diligence,  discretion,  and  skill.  A  regular 
surrey  is  prima  Jaeie  evidence  of  the  necessity  of  the  repairs,  so  as  to  justify  the  mas- 
ter and  the  lender.  The  presumption  is  in  favor  of  the  master  and  tiie  lender ;  and 
the  ofiMs  prvbandi  to  the  eontray  lies  on  the  owner  who  resists  the  bottomry  bond.  In 
liuit  case,  all  the  foreign  civilians  are  examined  in  relation  to  the  degree  of  necessity 
Am  will  justify  the  hypothecation. 

1  By  act  of  March  29, 1855,  ch.  110,  the  lien  ceases  in  ten  days  after  the  departure 

of  the  vessel  from  the  port  in  which  the  debt  was  controcted,  unless  certain  specified 

steps  are  taken,  and  in  sixty  days  after  the  return  of  the  vessel  to  such  port    By  the 

act  of  1860,  referred  to  above,  the  "  ten  "  days  are  made  ''  twenty,"  and  the  "  sixty 

days  "  "  three  months  "  ;  and  in  the  case  of  sea-going  vessels,  not  bonnd  on  a  fbreign 

voyage,  the  debt  ceases  to  be  a  lien  on  the  first  day  of  Februaiy  next  succeeding  the 

year  in  which  the  debt  is  contracted,  unless  in  the  month  of  Jannaiy  next  after  the 

year  in  which  the  debt  is  contracted,  certain  steps  are  taken.    It  is  not  necessary  that 

the  ship  should  be  finished  (  Qxt  lien  attaches  so  soon  as  the  structure  assumes  the  form 

of  a  ship.    It  attaches  so  fiu:  only  as  the  matertals  have  been  used  in  the  building. 

FhiUipe  r.  Wright,  5  Sandf.  (N.  Y.)  342 ;  Smith  v.  Steamer  Eastern  Baikoad,  1  Cur 

tis  C.  C.  253. 

20* 


284  OF  PEB80KAL  KOmTT.  [PAST  Y. 

credit  of  the  owner,  independent  of  the  hypothecation.  The  mat- 
ter's right  exists  only  in  cases  of  necessity,  and  when  he  cannot 
otfierwise  procure  the  money,  and  has  no  funds  of  the  owner  or 
of  fais  own,  which  he  can  command,  and  apply  to  the  purpose,  (e) 
He  is  to  act  with  reasonable  discretion,  and  is  liot  absolutely  bound 
to  apply  the  money  of  others  in  hand,  except  it  belong  to  the  own- 
er, in  preference  to  a  resort  to  bottomry ;  and  it  has  been  sug- 
gested by  very  high  authority,  that  there  may  be  special  cases  in 
which  the  master  may  raise  money  by  hypothecation,  even  thou{^ 
he  has  his  own  money  on  board.  But  if  he  should  raise  money  by 
bottomry  in  such  a  case,  the  admiralty  will  marshal  the  assets  in 
favor  of  the  shippers  of  the  cargo,  so  as  to  bring  their  property 
last  into  contribution,  (d)  The  power  of  the  master  to  charge 
the  owners  relative  to  the  repairs  and  freight  of  the  ship  does 
not  exist  when  the  owners  are  present,  or  when  the  shi^ 
''^172   is  at  their  residence,  {e)    *  But  if  only  a  minority  of  tbe 

■ 
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(e)  The  Aurora,  1  Wheaton,  103 ;  The  Ship  Fortitude,  tupra.  The  necessity  diat 
will  justify  the  resort  to  a  bottomry  bond  is  more  pressing  and  commanding  than 
the  necessity  which  will  justify  the  master  in  resorting  to  an  ordinary  contract  for 
repairs. 

(<f)  The  Ship  Packet,  8  Mason,  295.  *  The  lien  of  the  master  for  repairs  made  by 
his  means  at  a  foreign  port  may  exist  without  any  express  hypothecation.  Dnd. 
American  Insnrance  Company  v.  Coster,  3  Paige,  323.  It  is  cleariy  the  rule  of  the 
maritime  law,  supported  by  the  foreign  authorities,  that  the  owner  of  the  cargo,  sold 
hy  the  master  for  the  necessities  of  the  ship,  has  an  implied  lien  upon  the  ship  for  his 
indemnity,  though  there  be  no  express  hypothecation.  The  owners  are  liable  to  pay 
the  shippers  the  full  amount  of  the  proceeds  of  tiie  ship  appropriated  by  the  master, 
within  the  scope  of  his  authority,  for  the  use  of  the  ship.  Abbott  on  Shipping,  part 
3,  c.  5. 

(e)  Code  de  Commerce,  art.  232 ;  Ord.  de  la  Marine,  lir.  2,  tit.  1  ;  Patton  &  Dick- 
son V.  The  Bandolph,  Gilpin,  457.  In  the  case  of  the  Ship  Larinia  v.  Barclay,  1 
Wash.  C.  C.  49,  it  was  held  that  the  captain  could  not  raise  money  by  hypothecatiofD, 
when  one  of  the  owners  resided  at  the  port.  But  in  a  home  port,  the  master  may 
bind  the  owner  for  necessary  and  ordinary  repairs  and  equipments  under  a  presamed 
antbority.  Webster  «.  Seekamp,  4  B.  &  Aid.  352.^  This  is  likewise  the  rale  in 
the  Scotch  law.  1  Bell's  Com.  524.  It  is  held,  that  a  port  in  a  state  in  which  tiie 
owner  does  not  reside  is  not  a  home  port  in  the  maritime  law,  as  ^plicable  to  tiie 
United  States ;  and  the  master  of  a  Tessel  may  in  such  a  port  hypothecate  the  Teasel 
by  a  bottomry  bond  for  necessary  repairs,  if  the  owner  has  no  agent  there,  though  he 
reside  in  another  state.  Selden  v.  Hendriekaon,  1  Brock.  396.  Perhaps,  however, 
the  distinction  between  fora^  and  home  ports,  in  relation  to  the  master's  power  in 

'  ProTOst  V,  Patcfain,  5  Seld.  235.  But  in  Jordan  v.  .Toung,  37  Maine,  276,  it  was 
held,  that  the  master  of  a  Tessel,  without  any  other  authority  tiian  that  derived  from 
his  official  capacity,  was  not  entitied  to  order  repairs  to  be  made  in  a  home  port.  The 
same  yna  decided  in  Dyer  v.  Snow,  47  Maine,  254. 
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owners  are  present,  or  reside  at  the  place,  then  the  captain's 
power  remains  good,  (a)  It  is  incumbent  upon  the  creditor  who 
claims  an  hypothecation,  to  prove  the  actual  existence  of  the  ne- 
cessity, or  of  an  apparent  necessity,  of  those  things  which  gave 
rise  to  his  demand,  and  which  are  reasonably  fit  and  proper  for 
the  ship,  or  for  the  voyage,  under  the  circumstances  of  tiie  case ;  ^ 
and  he  must  have  acted,  after  he. has  used  reasonable  diligence, 
with  good  faith  in  his  inquiries,  though  he  need  not  see  to  the 
actual  and  bona  fide  application  of  the  money,  (b)  The  loan  must 
not  exceed  the  necessity,  and  it  must  be  made,  and  imder  circum- 
stances to  afford  relief,  (e)  This  power  of  the  master  to  borrow 
money  on  bottomry,  and  hypothecate  the  ship  for  the  payment, 
may  exist  as  well  at  the  port  of  destination  as  at  any  foreign  port, 
when  the  necessity  for  the  exercise  of  the  right  becomes  mani- 
fest, (d)  A  doubt  has  been  raised  whether  an  hypothecation 
would  be  valid  when  made  to  the  consignee  of  the  owner.  The 
power  in  that  instance  would  be  very  liable  to  abuse  and  collusion, 
and  the  averment  of  the  necessity  and  integrity  of  the  transaction 
ought  to  undergo  a  severer  scrutiny,  but  the  weight  of  authority 
seems  to  be,  that,  under  circumstances,  a  consignee  may  take  a 
bottomry  bond,  {e) 

these  cases,  ought  to  rest,  not  in  relation  to  the  goyemment  of  the  conntiy,  bat  to 
the  proximity  or  remoteness,  the  facility  or  difficulty  of  communication  between  the 
place  where  the  master  acts  and  the  place  where  the  owner  resides.  This  was  the 
doctrine  declared  in  the  case  of  Hooper  v.  Whitney,  in  the  Commercial  Court  at  New 
Orleans,  1839,  and  it  is  reasonable  and  just ;  and  the  other  rule  would  be  Tery  un- 
reasonable in  many  cases,  as,  for  instance,  between  the  city  of  Kew  York  and  Jersey 
City.  In  Johns  o.  Simons,  2  Adol.  &  Ell.  (N.  S.)  425,  held,  that  in  a  home  as  well  as 
in  a  foreign  port,  the  master  has  an  implied  authority  to  pledge  the  credit  of  the  owner, 
and  borrow  money  for  the  use  of  the  ship,  if  the  owner  be  absent,  and  no  reasonable 
oommunication  with  him.  The  distance  of  eleven  miles  is  not  sufficient  to  imply  the 
power.  Arthur  v.  Barton,  6  Mees.  &  W.  138,  S.  P. ;  Abbott  on  Shipping,  5th  Am. 
edit.  Boston,  146,  pp.  178,  179. 

(a)  Boulay  Paty,  Cours  de  Droit  Com.  tom.  il.  271. 

(6)  The  Ship  Fortitude,  3  Sumner,  228;  Story  .on  Agency,  §  122. 

(c)  Rucher  v.  Conyngham,  Peters  Adm.  295 ;  Cupisino  v,  Perez,  2  Dallas,  194 ; 
The  Aurora,  1  Wheat.  96;  Rocher  v.  Busher,  1  Stark.  27;  Boccus,  De  Kavibus, 
not.  S3. 

(if)  Beade  v.  Commercial  Inauraiioe  Company,  B  Johns.  362. 

(«)  See  Bacher  v  Conyngham,  Peters  Adm.  307 ;  and  Abbott  on  Shipping,  5th  Am. 
edit  Boston,  1846,  p.  207.    See  infra,  p.  361,  to  the  same  point.    The  power  given  to 

>  Thomas  v.  Osbom,  19  How.  U.  S.  22 ;  Piatt  v.  Beed,  Id.  359.  See  The  Gustayia^ 
1  Blatch.  &  HoWl.  Adm.  189. 
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*  178  *  The  mastery  in  the  course  of  the  voyage,  and  when  it 
becomes  necessary,  may  also  sell  part  of  the  cargo,  to  enable 
him  to  carry  on  the  residue ;  and  he  may  hypothecate  the  whole 
of  it,  as  well  as  the  ship  and  fireight,  for  the  attainment  (tf  the 
&«m&  object,  (a)  ^  The  law  does  not  fix  any  aliquot  part  or  amoiml 
of  cargo  which  the  master  may  sell ;  nor  could  any  restraint  of 
that  kind  be  safely  imposed.  The  power  must,  generally  speakii^, 
be  adequate  to  the  occasion.  The  authority  of  the  master  must 
necessarily  increase  in  proportion  to  the  difficulties  which  he  has 
to  encounter.^  There  is  this  limitation  only  to  the  exercise  of  the 
power,  that  it  cannot  extend  to  the  entire  cargo ;  for  it  cannot  be 
presumed  to  be  for  the  interest  of  the  shipper,  that  the  whole 

the  master  ta  raifle  money  v/iuU  abroid,  for  the  neoeBslties  of  the  ship,  is  the  moit 
dangerous  form  in  which  his  aathoriiy  can  be  exerted,  and  all  the  foreign  authorities 
have  recommended  and  enforced  the  same  precautions,  and  which  have  been  aniTer- 
sally  adopted.  (Casaregis,  Disc.  7l ;  Roccns,  De  Nayibos,  n.  23 ;  Yinnins  ad  Peck.) 
In  Boyle  v.  Adam,  in  the  Scotch  Admiralty,  in  1801,  the  doctrine  that  the  lender,  <m 
an  hypothecation  bond,  was  not  bound  to  see  to  the  application  of  the  money,  was 
qualified  in  a  ease  where  the  expenditure  was  enormous,  and  the  master  a  weak  man. 
Bell's  Com.  vol.  i.  529,  note.  The  question  respecting  the  lien  of  the  master  on  the 
ship,  for  necessary  expenditures,  has  been  extensirely  litigated  and  discussed  in  the 
English  and  American  courts,  as  has  been  already  shown ;  and  for  a  more  full  view  of 
some  of  the  cases,  see  Abbott  on  Shipping,  5th  Am.  edit.  Boston,  1846,  pp.  181  - 1^2. 
The  American  editor  of  Abbott  on  Shipping,  5th  edit  Boston,'  1846,  pp.  200-202,  has 
industriously  classified  the  most  material  cases  in  the  American  admiralty  courts,  on 
the  power  of  the  master  to  borrow  money  on  bottomry:  (1.)  It  must  be  in  cases  of 
necessity,  where  he  has  no  other  adequate  funds  in  his  power,  and  can  obtain  none 
upon  the  personal  credit  of  the  owner.  (2.)  If  the  necessity  existed,  and  the  adrances 
were  bona  Jide  made,  any  subsequent  misapplication  of  them  by  the  master  will  not 
vitiate  the  hypothecation.  (3.)  There  must  have  been  an  inability  to  procure  the 
funds  on  the  personal  credit  of  the  owner.  (4.)  The  credit  must  have  been  given  to 
the  ship  as  security.  (5.)  The  master  cannot  give  a  bottomry  bond  for  antecedent  ad- 
vances, or  for  other  debts  due  from  the  owner  to  his  creditor.  (6.)  'the  master  cannot 
pledge  the  ship  or  fireight  for  his  own  private  interests,  or  hypothecate  the  ship  for  the 
benefit  of  the  cargo.  (7.)  The  master  may  hypothecate  the  ship,  although  the  ship  be 
hired  upon  charter,  and  the  master  has  been  appointed  by  the  charterers.  (8.)  The 
owner  is  not  personally  bound  by  the  bottomry  bond.  (9.)  A  bottomry  bond  may  be 
given  to  pay  off  a  former  bottomry  bond  on  the  same  foreign  voyage. 

(a)  Stoiy  J.,  in  Pope  v.  Nickerson,  3  Story  C.  C.  491^  and  Uie  authorities,  foreign 
and  domestic,  there  cited. 

--    •  '    ■  •      I  I    -  I    I  -I  Ti  I    n    n    I     I  I  I 

^  XTnder  the  laws  of  Louisiana,  a  steoanhoca  cannot  be  hypothecated.  Sncceoioii  of 
firoderick,  12  Louis.  An.  521. 

*  Pope  V.  Nickerson,  3  Story  C.  C.  465.  The  owners  of  the  vessel  are  liable  to  the. 
owners  of  the  goods  sold,  for  all  the  master  had  a  right  or  authority  to  sell,  but  not 
for  goods  improperly  sold.    For  the  latter  the  master  is  liable. 
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AoQld  be  sold,  to  eomUe  the  ship  to  proceed  emply  to  her  port  of 
destination.  The  hypothecation  of  the  wkole  may,  however,  be 
for  the  benefit  of  the  whole,  because  it  may  enable  the  whole  to 
be  eo&veyed  to  the  proper  market,  (b)  This  power  of  the  master 
to  pledge  or  sell  the  cargo  is  only  to  be  exercised  at  an  interme- 
diate port,  for  tilie  prosecution  of  the  voyage ;  and  if  he  unduly 
breaks  up  the  voyage,  he  cannot  sell  any  part  of  the  cargo  for 
v^pairs  for  a  new  voyage,  and  the  power  is  entirely  gone,  (c)  In 
oases  of  capture  by  an  enemy  or  pirate,  the  master  may  redeem 
tiie  vessel  or  cargo  by  a  ransom  contract  for  money,  or  part  of  the 
cargo,  and  the  whole  cargo,  as  well  as  the  ship,  will  be  bound  by 
the  contract  made  under  the  authority  of  the  necessity  of  the 
ease,  (d)  But  if  the  voyage  is  broken  up  in  the  course  of  it  by 
ungovernable  circumstances,  the  master,  in  that  case,  may  even 
sell  the  ship  or  cargo,  i»:ovided  it  be  done  in  good  faith,  for  the 
good  of  all  concerned,  in  a  case  of  supren^  necessity,  which 
sweeps  all  ordinary  rules  before  it.  (e)    The  *  merely  act-   *  174 

(&)  The  Gratitadine^  3  Bob.  Adm.  240,  263 ;  The  United  Insiiraiice  Company  v. 
Scott;  1  Johns.  115;  Freeman  v.  The  East  India  Company,  5  B.  &  Aid.  617;  Boss  v. 
Ship  Active,  2  Wash.  C.  G.  226. 
'    (c)  Watt  P.  Potter,  2  Mason,  77. 

{d)  The  Gratitadine,  3  Bob.  Adm.  240;  Maisonnaire  v,  Keating,  2  Gallison,  325. 
See,  also,  nqnn,  toI.  i.  104,  106. 

(«)  Hajman  v.  Molton,  5  Bsp.  N.  P.  65 ;  Miles  v,  Fletcher,  Dong.  231 ;  Idle  v.  The 
Bojal  Exchange  Assurance  Company,  8  «3Paant  755 ;  Freeman  v.  The  East  India 
Company,  5  B.  &  Aid.  617 ;  Cannan  v.  Meabum,  1  Bing.  243 ;  Bobertson  v.  Clarke, 
Ibid.  445 ;  Fanny  and  Elmira,  £dw.  Adm.  117;  Bead  v.  Bonham,  3  Bro.  &  Bing. 
147 ;  Soames  p.  Sngme,  4  Canr.  &  Fa.  276,  Tindal  C.  J. ;  Scnll  v.  Briddle,  2  Wash. 
C.  C.  150 ;  The  Schooner  Tilton,  5  Mason,  475,  477  ;  Jordan  v.  Warren  Ins.  Co.  1 
Story  C.  C.  342.  In  the  case  of  The  American  Insurance  Company  v.  Center,  4 
Wendell,  45,  it  was  held,  that  in  this  country  the  master's  right  to  sell  was  more  ex- 
tensive than  in  England ;  for  here,  if  there  existed  a  technical  total  loaSf  and  the  master 
has  reason  to  believe  the  owner  would  elect  to  abandon,  he  might  sell  the  ship.  The 
English  rule  is  more  strict,  and  it  is  the  duty  of  the  master  to  repair  the  vessel,  unless 
there  be  an  actual  total  lo6$,  or  he  has  no  means  of  repairing,  and  cannot  procure  any 
by  the  hypothecation  of  the  ship  or  caigo.  The  earlier  English  cases,  as  well  as  the 
foreign  ordinances,  denied  to  the  master  the  authority  to  sell  the  ship.  1  Bid.  452 ; 
2  Ld.  Saym.  934.  But  though  such  a  power  is  not  given  to  the  master  by  the 
general  maritime  law,  yet  the  modem  cases  have,  in  some  degree,  yielded  that  power 
to  the  master  in  a  case  of  strong  necessi^.  Abbott  on  Shipptng^  5th  Am.  edit.  Bostoa, 
1846,  pp.  10-26.  In  this  last  work,  in  the  notes  of  the  learned  English  and  Amer- 
ican editors,  all  the  authorities  on  the  question  of  the  power  of  the  master  to  sell  the 
ship  are  collected  and  critically  examined.  In  the  cases  of  Gordon  v.  The  Mass.  F. 
&  M.  Ins.  Co.  2  Pick.  249 ;  and  of  Hall  v.  The  Franklin  Insurance  Company,  9  Pick. 
466,  the  strict  doctrine  of  the  English.hiw  was  asserted  and  maintained.    The  mas- 
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ing  in  good  faith,  and  for  the  interest  of  all  concerned,  is  not 
sufficient  to  exempt  the  sale  of  goods  firom  the  character  of  a 
tortious  conversion,  for  which  the  ship-owner  and  the  purchaser 
ore  responsible,  if  the  absolute  necessity  for  the  sale  be  not  clearly 
made  out.^  Nor  will  the  sanction  of  a  yice-admirally  court  aid  the 
sale  when  the  requisite  necessity  was  wanting,  (a)  All  the  cases 
are  decided  and  peremptory,  and  upon  the  soundest  principles,  in 
the  call  for  that  necessity.  The  master  is  employed  only  to  nan- 
gate  the  ship ;  and  the  sale  of  it  is  manifesfly  beyond  his  commis- 
sion, and  becomes  the  unauthorized  act  of  a  servant,  disposing  of 

property  which  he  was  intrusted  only  to  carry  and  convey. 
*  175   The  *  master  in  such  a  case  acts,  virtute  cffieii,  as  master. 

His  agency  arises  by  operation  of  law,  from  the  necessity 
of  the  case,^  to  prevent  a  total  loss  of  the  property,  and  the  law 
treats  him  as  one  capable  of  selling  in  his  own  name,  but  for  the 
benefit  of  the  owner.  He  can  give  a  sufficient  title  in  his  own 
name,  as  being  by  operation  of  law  substituted  owner,  pro  hoe  viee. 


ter^s  aathoritjr  to  sell  the  vessel  was  confined  to  cases  of  extreme  necessity,  and  when 
he  acts  with  the  most  perfect  good  faith  for  the  interest  of  the  owner,  and  when  he 
has  no  opportonity  to  consult  the  owner  or  insurer,  and  the  necessitjr  leaves  him  no 
altemative.  This  strict  rule  is  the  one  best  supported  by  reason  and  authority.  See, 
also,  to  the  same  point,  the  case  of  the  Brig  Sarah  Ann,  2  Sumner,  206,  where  it  waa 
held,  diat  in  a  case  of  nigent  necessity,  the  master  had  a  right  to  sell  the  vessel,  as 
well  on  a  home  as  on  a  foreign  shore,  and  whether  the  owner's  residence  be  near  or 
at  a  distance.  Also  the  cases  of  The  New  England  Insurance  Company  v.  The  Sarah 
Ann,  13  Peters  U.  S.  387  ;  and  of  Bobinson  v.  Commonwealth  Ins.  Co.  3  Smnner, 
220 ;  and  of  Hunter  v.  Parker,  7  Mees.  &  W.  322,  where  the  power  of  the  master  to 
sell,  in  a  case  of  extreme  necessity,  and  acting  in  good  faith,  is  fiilly  sustained.* 

(a)  Van  Omeron  v,  Dowick,  2  Campb.  N.  P.  42 ;  Morris  v,  Bobinson,  3  Barn,  ft 
Cress.  196.  The  French  code  allows  the  master  to  sell  the  ship  in  the  single  case  of 
innavigability ;  but  by  the  ancient  ordinances  the  prohibition  was  entire  and  absolute. 
The  innavigability  of  the  ship  ought,  however,  to  be  first  ascertained  and  declared  by 
the  local  magistrate  of  the  place ;  or,  if  in  a  foreign  country,  by  the  French  consul. 
Code  de  Commerce,  art.  237;  Ord.  de  la  Marine,  tit  Du  Capitaine,  art  19;  I  Valin's 
Com.  444 ;  Pardessus,  Droit  Com.  tom.  iii.  26 ;  Boulay  Paty,  tom.  ii.  85. 


*  The  master  cannot  hypothecate  the  ship,  and  also  pledge  the  owner's  personal 
credit.  Stainbank  v.  Shepherd,  20  Eng.  L.  &  Eq.  547 ;  6  Eng.  L.  &  £q.  412 ;  Beldon 
0.  Campbell,  6  Eng.  L.  &  Eq.  473 ;  Johnson  v.  Wingate,  29  Maine,  404. 

1  Myers  v.  Baymore,  10  Barr,  114.  The  degree  of  necessity  which  justifies  the  sale 
of  a  wrecked  vessel  is  well  defined  in  Prince  v.  Ocean  Ins.  Go.  40  Maine,  481. 

^  Joy  V.  Allen,  2  Wood.  &  Minot,  303.  When  the  master  has  authority  to  s^,  he 
has  also  authority  to  receive  the  proceeds  of  the  sale,  either  by  himself  or  his  agent. 
Ireland  v.  Thomson,  4  Man.  Gr.  &  Scott,  149. 
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This  was  the  view  of  the  subject  taken  in  the  case  of  the  Scho(mer 
TXUon,  (a)  and  the  doctrine  appears  to  rest  on  clear  and  solid  prin- 
ciples of  law  and  policy.' 

When  part  of  the  cargo  is  sold  hj  the  master  at  an  intermediate 
port,  to  raise  money  for  the  necessities  of  the  voyage,  the  general 
rule  has  been  to  value  the  goods  at  the  clear  price  they  would 
have  fetched  at  the  port  of  destination.^  But,  in  Richardson  v. 
Now%e^  (h)  the  price  which  the  goods  actually  sold  for  at  the  port 
of  necessity  was  adopted,  and  the  court  did  not  think  that  such  a 
criterion  of  value  was  clearly  erroneous  in  point  of  law ;  and  with 
respect  to  these  contracts  of  hypothecation  for  necessaries,  made 
by  the  master  in  a  foreign  port,  it  is  the  universal  understanding 
and  rule,  that  they  are  to  be  made  in  the  absence  of  the  owner, 
and  not  at  his  place  of  residence,  where  he  may  exercise  his  own 
judgment.  If  the  liens  be  created  at  different  periods  of  the 
voyi^,  and  the  value  of  the  ship  be  insufficient  to  discharge  them 
all,  the  last  loan  is  entitled  to  priority  in  payment,  as  having  been 
the  means  of  saving  the  ship.  The  contract  does  not  transfer  the 
pnqperty  of  the  ship,  but  it  gives  the  creditor  a  privilege  or  claim 
upon  it,  which  may  be  enforced  with  all  the  expedition  and  efficacy 
of  the  admiralty  process,  {c) 

It  is  the  duty  of  the  master  engaged  in  a  foreign  trade  to  put  his 
ship  imder  the  charge  of  a  pilot,  both  on  his  outward  and 
homeward  voyage,  when  *  he  is  within  the  usual  limits  of   *  176 
the  pilot's  employment,  (a)  ^  The  pilot,  while  on  board,  has 

(a)  5  Mason,  481. 

(6)  S  B.  &  Aid.  237. 

(e)  Abbott  on  Shipping,  part  S,  c.  8,  sees.  fiO,  22 ;  Chase  J.,  Blaine  v.  The  Ship 
Charles  Carter,  4  Cranch,  328:    See  infra,  358,  S.  P. 

(a)  Law  v.  HoUingsworth,  7  Term  Rep.  160;  The  William,  6  Bob.  Adm.  816. 
But  if  the  master,  at  a  foreign  port,  attempts  to  get  a  pilot,  and  fails,  and  then,  in  the 
exenase  of  his  best  discretion,  endeavors  to  navigate  himself  into  port,  and  grounds, 

*  See  Pest  v.  Jones,  19  How.  IT.  S.  150;  Pike  v.  Balch,  38  Maine,  302 ;  Prince  r. 
Ocean  Ins.  Co.  40  Id.  481 ;  The  Henrj,  1  Blatch.  &  Howl.  Adm.  465 ;  The  Lncinda 
Snow,  1  Abbott  Adm.  305.  Whether  a  sale  by  the  master  in  a  foreign  port  under  a 
supposed  necessity  will  discharge  prior  liens  upon  the  ship,  see  The  Catharine,  1  £ng. 
L.  &  £q.  679. 

*  But  that  this  valuation  maj  prevail,  the  ship  must  arrive  at  her  destined  port. 
Atkinson  v,  Stephens,  14  Bug.  L.  &  £q.  407. 

^  The  act  of  Congress,  1852,  ch.  106,  requiring  certain  steamers  to  have  pilots  for 
the  voyage,  does  not  dispense  vrith  the  necessity  of  employing  the  pilots  of  a  port  in 
accordance  with  the  local  laws.    Chapman  v.  Jackson«  9  Bich.  209. 
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the  exclusive  contrpl  of  thQ  ship.  He  is  considered  as  master  pro 
hoc  vice^  apd  if  an7  Ipss  or  injury  be  sustained  in  the  navigatioii 

the  underwriter  ia  not  disdiai^ged,  bat  repiains  liable  for  the  i^jurj.  Phillips  v.  Head- 
lam,  2  Barn.  &  Adol.  380.  if  he  attempts  to  enter  a  port  without  a  pHot,  and  withont 
endeaTors  to  procure  one»  aud  a  loss  happens,  thft  undarwiitera  would  not  be  iu^ob- 
sible.  It  would  be  the  ffuUt  of  the  master,  and  the  .owners  wpuld  be  liable.  'But  if -dw 
loss  happens  at  a  point  beyond  which  the  pilot's  service  was  nnneoessaiy,  it  would  he 
otherwise.  M'Millan  v.  17.  Ins.  Co.  Rice  (S.  C.)  248^^  A  Tessd  is  not  9ecucorthf 
witibin  the  implied  waivanty,  if  she  proceed  withont  one  in  aavjgatiiig  a  river,  wheva 
it  is  t^  cuatom  to  take  on  board  a  licensed  pilot  If  (here  be  no  such  cnatomy  tip 
captain,  uiate,  or  other  person,  possessing  tiiie  requisite  skill,  may  act  as  pilot.  Keeltf 
V,  Fireman's  Ins.  Co.  3  Hill,  S50.  In  the  case  of  Bolton  and  others  v.  American  In- 
snrance  Company,  tried  before  Ch.  J.  Jones,  in  the  Superior  Conrt  of  New  Yoric,  in 
November,  1835,  it  was  held,  that  in  every  weU^ippointed  poet,  when  pilots  were  to 
be  had,  a  vessel  arriving  upon  pilot  ground  ww  bound  to  take  a  pilot,  and  the  ground 
was  to  be  approached  carefully ;  and  if  in  the  night,  the  master  was  bound  to  hold  out 
a  light  for  a  pilot,  and  to  wait  a  reasonable  time  for  one,  and  to  approach  one  if  he 
can  do  it  with  safety.  If  he  attempted  to  enter  the  port  without  a  pilot,  or  atoend 
negligently  or  rashly  in  approaching  the  gvonnd  where  it  was  unsafe  to  navigate  with- 
out a  pilot,  and  damages  ensued,  the  underwriters  would  not  be  responsible  for  them. 
The  duty  of  the  master  is  the  more  imperative  on  the  approach  to  New  Tork,  which  is 
of  dangerous  access,  as  the  channel  is  only  a  mile  and  a  half  wide  between  the  ban, 
9Ud  the  coast  is  Uned  with  ahifting  aand-bans.  In  oases  of  great  danger,  as  in  the  case 
of  a  storm,  if  the  captain  cannot  wait  with  safety  for  a  pUot,  he  must  com^  in  withoot 
one.  The  system  of  pilotage  in  New  Tork  is  excellent.  Branch  pilots  were  formerly 
appointed  by  the  governor  and  senate,  and  had  to  perform  an  apprenticeship  of  five 
years  before  they  could  become  deputy  pilots ;  and  three  years  before  they  became 
branch  or  licensed  pilots.  They  underwent  examination  before  the  wardens  of  the  por^ 
and  gave  security.  See  Laws  of  New  Tork,  February  19, 1819,  c.  18,  and  particnlari./ 
sees.  7  and  12;  April  12,  1822,  c.  196 ;  April  16,  1830,  c  207  ;  March  30,  1831,  c  93. 
In  1837,  the  statute  laws  of  New  Tork,  relative  to  pilots,  were  redigested  and  essen- 
tially amended,  and  all  former  statutes  repealed.  A  board  of  five  commisdoners  was 
established  for  licensing,  regulating,  and  governing  pilots  and  depn^  pilots,  and  they 
were  clothed  with  large  powers.  Applicants  for  license  were  to  be  examined  before  tfao 
commisdoners  as  to  their  fitness,  skill,  and  character,  and  thqr  were  to  enter  into  cogni- 
zances with  sureties  for  the  faithful  execution  of  thek  trust.  Laws  of  New  Toik,  1837, 
c.  184.  Further  regulations  were  made,  and  the  mode  and  rate  of  oompenaaiion  for 
inlotage  established,  by  the  act  of  New  Tork  of  April  12, 1838,  c.  197.  Fourteen  pitots 
are  directed  to  be  ^pointed  by  the  governor  and  senate,  upon  the  xeoommendation  of 
the  board  of  wardens,  for  the  channel  of  the  East  River,  called  Hell-gate.  N.  T.  R. 
S.  3d.  edit  vol.  i.  p.  119.*    In  England,  the  atatute  of  6  Geo.  lY.  c.  125,  ccmsolidated 

'  The  feet  that  a  vessel,  lost  while  being  towed  out  to  sea,  is  insured,  does  not  divest 
the  owner  of  the  right  of  action  for  damages.  White  v.  Steam-Tug  Mary  Ann,  6  Cal. 
462. 

*  See  an  act  concerning  the  pQots  of  the  East  River,  aets  of  1847,  ch.  69.  Also  an 
act  passed  June  28,  1853,  ch.  467,  regulating  pilotage  in  the  port  of  New  Toi^.  By 
this  act  is  constituted  "  The  Board  of  Commissioners  of  Pilots,"  consisting  of  five  per- 

*  See  United  States  v.  Forbes,  Crabbe,  558. 
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of  the  vessel  while  under  the  charge  of  the  pilot,  he  is  answerable 
as  strictly  as  if  he  were  a  common  carrier,  for  his  defiBtult,  negU* 


•U  Un  prior  Engluh  laws,  with  respect  to  the  licensing  and  employment  of  pilots ;  and 
an  abridged  view  of  its  provisions  is  given  in  M'Ciilloch's  Com.  Diet.  tit.  Pilots.    In 
Massachnsetts,  the  law  of  pilotage  is  as  well  and  carefully  digested  as  anywhere  else. 
The  governor  appoints  the  pilots  for  the  several  harbors  and  coasts  of  the  state,  under 
certain  exceptions.    Rev.  Sts.  c  32 ;  Smith  v.  Swift,  8  Metcalf,  332.    Every  branch 
pflot  may  nominate  his  deputy  pilots  for  the  approbation  of  the  governor,  and  they 
all  give  bond,  with  sureties,  for  their  faithfhlncss.    Revised  Statutes  of  Massachusetts, 
part  1,  tit.  12,  c.  32.    Every  Boston  pilot  who  offers  his  services  to  an  inward  bound 
vessel,  before  she  has  passed  a  designated  line,  and  they  are  not  accepted,  is  neverthe- 
less entitled  to  full  fees  of  pilotage.    The  master  may  pilot  his  own  vessel  into  Boston 
harbor,  but  it  is  at  the  peril  of  the  owners,  and  he  must  pay  the  pilotage  fees,  if  a  pilot 
seasonably  offers  his  services.*    But,  in  such  case,  if  he  employs  a  person  not  author- 
ized as  a  pilot,  such  person  subjects  himself  to  a  penalty.    C!ommonwealth  r.  Ricket- 
son,  5  Metcalf,  412;  Kartin  v.  Hilton,  9  Metcalf,  371.    The  Revised  Statutes  o$  Mas- 
sachusetts, of  1836,  c.  32,  contain  their  pilot  regulations.    The  governor  and  council 
appoint  the  pilots  for  the  state,  with  the  exception  of  pilots  for  the  harbors  and  ports 
of  Boston,  New  Bedford,  and  Fairhaven,  where  special  prorisions  for  those  harbors  are 
made.    The  case  of  Martin  v.  Hilton  contains  a  wdl-digestod  view  of  the  statute  law 
of  Massachusetts  on  the  subject    The  pilot  regulations  in  the  other  great  commercial 
states  are  doubtless  of  the  same  efficient  character,  and  the  general  commercial  law  on 
the  subject  applies  equally  to  all  the  states.    Though  Congress  may  establish  a  system 
of  pilotage  in  ports  and  harbors  within  the  United  States,  and  give  the  district  courts 
jurisdiction  of  the  same,  yet  they  have  not  done  it.    In  Georgia,  pilots  are  licensed  by 
a  permanent,  board  of  commissioners,  and  they  are  required  to  give  bonds,  with  sure- 
ties, for  the  due  execution  of  their  duty,  and  to  take  a  special  oath  in  relation  to  the 
same ;  and  the  oommiasionera  are  to  settle  all  disputes  between  pilots  and  masters  of 
vessels,  and  with  power  to  revoke  licenses  for  incompetency,  negligence,  or  misbehavior. 
Prince's  Dig.  1837, 759 ;  Hotchkiss's  Code  of  Georgia  Statute  Laws,  1845,  p.  279.   The 
only  congressional  provision  on  the  subject  is  contained  in  the  act  of  Congress  of  Au- 
gust 7,  1789,  c.  9,  sec.  4,  which  still  remains  in  force,  and  in  which  it  is  declared,  that 
"  All  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports  of  the  United  States,  shall 
coutinne  to  be  regulated  in  conformity  with  the  existing  laws  of  the  states  respectively 
wherein  such  pilots  nuiy  be,  or  with  such  laws  as  the  states  may  respectively  thereafter 
enact  for  the  purpose,  until  further  legislative  provision  shall  be  made  by  Congress." 
The  polioe  regulations  of  ports  and  harbors,  in  respect  to  pilots,  are  left  by  Congress 
to  the  states.    By  a  resolution  of  the  legislature  of  New  York,  on  the  10th  of  March, 
1846,  the  members  of  Congress  from  the  state  were  requested  to  endeavor  to  procure 


sons,  three  to  be  elected  by  the  members  of  the  Chamber  of  Commerce,  and  two  by  the 
presidents  and  vice-presidents  of  the  marine  insurance  companies  of  the  city  of  New 
York.  This  board  is  empowered  to  examine  and  license  pilots,  to  investigate  written 
complaints  against  them,  to  suspend  them  upon  satisfactory  proof  of  negligence  or 
wilfol  dereliction  of  duty,  and  to  establish  and  enforce  all  needful  rules  and  regulations 
respecting  pilots  and  their  duties.  Other  provisions  relate  to  the  duties  of  the  secre- 
tary of  the  board,  rates  of  pilotage,  &c.  This  act  is  amended  in  some  particulars  by 
the  acts  of  April  II,  1854,  ch.  196,  and  of  April  3,  1857,  ch.  243. 
*  Hunt  V,  Cariisle,  1  Gray,  257. 

TOL.  III.  21 


242 


OF  PERSONAL  PBOPEBTT. 


[PABT  V. 


gence,  or  unskilfulness  ;  and  the  owner  would  also  be  respcHuible 
to  the  party  injured  for  the  act  of  the  pilot,  as  being  the  act  of  his 
agent,  (b)  ^  Though  some  doubt  had  been  raised  by  the  dictum  of 
Ch.  J.  Mansfield,  in  Bowcher  y.  Noidstrom^  (c)  yet  the  weight  of 

•a  act  of  Congress  to  regulate  and  establish  the  pilot  STStem  of  the  United  States,  and 
to  give  to  each  state  the  power  to  pass  laws  for  the  appointment  and  regolation  of  the 
pilots  for  themselves.    Cognizance  of  the  cases  under  state  laws  as  to  pilotage  bekmgs 
ait  present  to  state  courts.    Marshall  C.  J.,  in  Gibbons  v,  Ogden,  9  Wheat  307 ;  The 
Schooner  Wave  v.  Hyer,  on  appeal  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  2  Paine  C  C.  131 ;  Low  v.  Conunissioners  of  Pibtagf, 
R.  M.  Charlton  (Geo.)  314.    But  in  the  case  of  Hobart  v.  Drogan,  10  Peters  U.  S. 
108,  it  was  held,  that  suits  for  pilotage  on  the  high  seas  and  on  tide  waters  were  within 
the  admiralty  jurisdiction,  and  the  state  courts  had  only  otmciirrent  jurisdiction  with  the 
district  courts  in  suits  of  pilotage.    The  act  of  Congress  of  2d  of  March,  1837,  c.  22, 
declared  that  ft  should  be  lawful  for  the  master  or  commander  of  any  vessel,  coming 
into  o\  going  out  of  any  port  situate  upon  the  waters  which  are  the  boundaiy  between 
two  states,  to  employ  any  pilot  duly  licensed  or  authorized  by  the  laws  of  either  state 
bounded  upon  said  waters.    Concurrently  in  point  of  time  with  this  act  of  Congress, 
the  statute  of  New  Jersey  was-  passed  for  establishing  and  regulating  pilots  for  the 
ports  of  that  state,  within  Sandy  Hook.     Elmer's  Dig.  400.    The  ordinance  of  the 
city  of  Charleston,  in  S.  C,  of  1842,  founded  on  state  authority,  respecting  pDotage, 
declared  that  every  coaster,  or  commander  of  any  vessel,  bearing  towards  the  coast  or 
harbor  of  Charleston,  should  pay  a  pilot-fee  to  the  first  pilot  who  should  offer  to  go  on 
board  and  take  charge  of  the  vessel,  and  the  pilot-foe  should  be  due  and  recoverable, 
even  on  refusal  to  receive  on  board  a  licensed  pilot.    All  steamboats  carrying  United 
States  mails,  and  a//  vends  trading  between  any  of  the  ports  of  South  Carolina,  and  vkUji 
owned  in  the  state,  were  declared  to  be  exempted  from  pilotage.    But  this  discrimination 
between  coasters  wholly  owned  in  the  state,  and  coasters  owned  in  whole  or  in  part  m 
other  states,  and  employed  with  the  Carolina  coasters,  was  declared  void  by  the  Conrt 
of  Appeals,  in  the  case  of  Chapman  v.  Miller,  2  Speer  (S.  C.)  769.    It  was  in  conflict 
with  the  act  of  Congress  of  1793,  regulating  the  coasting  trade,  and  giving  eqoiil 
privileges  to  licensed  coasting  vessels  of  every  state.    The  regulation  of  the  coasting 
trade  was  a  power  vested  exclusively  in  Congress,  as  being  a  regulation  of  commerce 
and  navigation;  and  this  doctrine  was  fully  declared  in  Gibbons  o.  Ogden,  in  9 
Wheat  L    The  decision  in  South  Carolina  is  perfectly  sound  and  conclusive. 

(6)  Bussy  V.  Donaldson,  4  Dallas,  206 ;  Huggett  v,  Montgomery,  5  Bos.  &  PnU. 
446 ;  Yates  v.  Brown,  8  Pick.  23 ;  Pilot-boat  Washington  v.  Ship  Saluda,  U.  S.  Dis- 
trict Court,  S.  C.  April,  1831 ;  WUliamson  v.  Price,  16  Martin  (Louis.)  399 ;  The  Nep- 
tune the  2d,  I  Dod.  Adm.  467.  But  in  the  case  of  The  Agricola,  2  Wm.  Rob.  10,  it 
was  considered,  (and  certainly  with  good  reason,)  that  if  the  master  of  a  vessel  be 
bound  to  take  a  pilot,  and  a  collision  arises  from  the  fault  of  the  pilot,  the  owners  are 
not  responsible  for  his  conduct  By  the  English  statute  law,  as  declared  by  their  ad- 
judications, the  master  or  owner  of  a  vessel  trading  to  or  from  the  port  of  Liverpool, 
is  not  aiAwerable  for  damages  occasioned  by  the  fault  of  the  pilot  Carmthers  v. 
Sydebotham,  4  Maule  &  Selw.  77 ;  The  Maria,  1  Wm.  Rob.  Ad.  95  ;  The  protector. 
Id.  45. 

(c)  1  Taunt.  568. 

>  The  Carolus,  2  Curtis  C.  C.  69 ;  Smith  v.  The  Creole,  2  Wallace  Jr.  485 ;  The 
Girdamo,  3  Hagg.  Adm.  169 ;  The  Baron  Holberg,  3  Hagg.  Adm.  244. 
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authority  and  the  better  reason  is,  that  the  master,  in  snch  a  case, 
would  not  be  responsible  as  master,  though  on  board,  provided  the 
crew  acted  in  regular  obedience  to  the  pilot,  (i) 

The  mate  is  the  next  officer  to  the  master  on  board,  and  upon 
his  death  or  absence,  the  mate  succeeds,  virtute  officii^  to  the  care 
of  the  ship  ana  the  government  and  management  of  the  crew. 
He  does  not  cease  to  be  mate  in  such  cases,  but  has  thrown  upon 
him  cumulatively  the  duties  of  master.  He  is  qwm  master,  with 
the  same  general  powers  and  responsibilities,  pro  hac  vicCj  and 
with  the  preservation  of  his  character  and  privileges  as  mate.^ 
He  may  sue  in  the  Admiralty  for  his  wages  as  mate,  and  is  entitled 
in  that  character  to  be  cured,  if  sick,  at  the  expense  of  the  ship,  (e) 
The  master,  and  even  the  consignees,  may  appoint  a  substitute  in 
a  foreign  port,  in  cases  of  necessity.  (/)  Even  a  supercargo,  in 
cases  of  necessity,  and  acting  with  reasonable  discretion,  may  bind 
the  owner,  {g) 

(2.)   Of  ike  rights  and  duties  of  seamen. 

We  come  next  to  treat  of  the  laws  applicable  to  seamen ;  and  it 
will  appear,  for  obvious  reasons,  that  in  the  codes  of  all  commer- 
cial nations  they  are  objects  of  great  solicitude  and  of  paternal 
care.  They  are  usually  a  heedless,  ignorant,  audacious,  but  most 
useful  class  of  men,  exposed  to  constant  hardships,  perils,  and  op- 

((/)  In  the  case  of  The  Portsmouth,  6  Bob.  Adm.  817,  n. ;  Snell «.  Rich,  1  Johns. 
905 ;  Yates  v.  Brown,  S  Pick.  23.  By  the  statute  of  6  Geo.  lY.  c  125,  sec  53,  owners 
sod  masters  of  ships  are  exempted  from  liability  for  anj  damage  arising  from  the 
want  of  a  licensed  pilot,  unless  the  want  arose  ftom  a  refusal  to  take  one  on  board,  or 
from  wilful  neglect  in  using  all  due  means  to  take  on  board  one  who  may  ofier. 
He  is  equally  exempted  from  the  responsibility  for  the  incapacity  or  defaults  of  the 
piloU 

(e)  Bead  v.  Chapman,  Str.  937 ;  Ome  v.  Townsend,  4  Mason,  54S ;  The  Brig  Geoige, 
1  Sumner,  151 ;  United  States  v.  Taylor,  2  Sumner,  5S5 ;  U.  8.  v,  Boberts,  2  N.  Y. 
Legal  Observer,  99. 

(/)  Pothier,  Charte-Partie,  No.  49 ;  The  Alexander,  1  Dods.  Adm.  27S. 

(g)  Forrestier  v,  Bordman,  1  Story  C.  C.  43. 

^  By  17  and  18  Vict  c.  104,  sec.  388,  neither  master  nor  owner  Ib  liable  for  the  fault 
or  incapacity  of  a  qualified  pilot,  whom  they  were  by  law  bound  to  employ. 

'  And  he  becomes  entitled  to  extra  wages.  See  Smith  v.  Curtis,  5  Allen,  367. 
But  it  seems  that  he  cannot  sue  in  rem  for  such  extra  wages  while  acting  as  master. 
See  Airey  o.  The  Brig  Ann  C.  Pratt,  1  Curtis  C.  C.  395,  398 ;  The  Schooner  Lerin- 
das,  Olcott  Adm.  12;  Bead  r.  Chapman,  2  Str.  937 ;  The  Fayorite,  2  Bob.  Adm. 
S82. 


I 
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preesion.  From  the  natore  of  their  emfdoTment,  and  th«r  "  home 
on  the  deep,"  they  are  necessarily  exduded,  in  a  great  degree, 
ttom  the  benefits  of  civilization,  and  the  comforts  and  charitiei  of 
domestic  life.  Upon  their  own  element  they  are  habitually  buf- 
feted by  winds  and  waves,  and  wrestling  with  tempest* ; 
•  177  and  in  time  trf  war  they  *  are  exposed  to  the  still  6ema 
elements  of  the  human  passions.  In  port  they  are  the  ready 
and  the  dreadful  nctims  of  temptation,  frand,  and  vice,  (a)  It 
becomes,  therefore,  a  very  interesting  topic  of  inquiry,  to  see  what 
protection  the  laws  have  thrown  around  such  a.  houseless  and 
helpless  race  of  beii^,  and  what  special  provisions  have  been 
made  for  their  security  and  indemnity. 

The  seamen  employed  in  the  merchant  service  ue  made  subject 
of  special  regulations,  prescribed  by  acts  of  Congress  for  thdr  gov^ 
ernment  and  protection,  [b)  Shipping  articles  are  contracts  in 
writing,  or  in  print,  declaring  tlie  voyage  and  the  term  of  time  for 
which  the  seamen  are  shipped,  and  the  rate  of  wages,  and  when 
the  seamen  are  to  render  themselves  on  board ;  and  the  artieles 
are  to  be  signed  by  every  seaman  or  mariner,  on  all  voyages  from 
the  United  States  to  a  foreign  port,  and,  in  certain  cases,  to  a  port 
in  another  state,  other  than  an  at^oining  one.  (c)    If  there  be  no 

(a]  The  recUesmeM  with  wUch  wilort  diwipMe  their  wftgea,  utd  ihe  h^SOtj  witli 
which  thej  u«  cheated  out  of  them,  are  proverbial ;  ftnd  thow  perions  who  hiTS  the 
BBpcrintendeDes  of  muioe  hoapiula  well  know  how  «ererelj  uid  extouiTelj  sBikm 
are  afflicted,  beyond  all  other  classes  of  men,  hj  those  odious  diseasfa  which  so  Kni- 
blf  chastise  licendoiis  derire.  Such  a  sconrge  is  far  worse  to  them  than  the  storms  and 
the  monsters  of  the  ocean  ;  than  either  the  pradpitem  AfiieaM  deeerianlem  aqinlatHut, 

lb)  Acta  of  the  United  States,  90th  Jaly,  1790,  c.  29  ;  iSdi  Maj,  1796,  c.  S« ;  ISA 
Jnlj,  !79S,  c.  94]  3d  Hay,  180S,  c.  51 ;  SSth  February,  ISOSj  Sd  March,  180$,  c  81; 
Sd  March,  ISia,c.  1S4;  19th  Jons,  1813,  c.  3;  3d  March,  1819,  c.  170;  3d  Hatch,  1S», 
c.  aO! ;  SOth  July,  1B40,  c.  Sa. 

(c)  AJbrtign  Tojage,  In  die  Inngnage  of  ttsde  and  commeiM,  tnMni  a  Toyage  to 
some  port  or  place  within  the  territory  of  a  forei^  nation.  The  fcnniiiui  of  &e  Toy- 
ago  settles  tbe  detctiption.  In  this  Tiew,  neither  fishing  nor  wfaaling  foyvgea  in 
strictly  foreign  Toyagts.  This  is  the  sense  in  which  fbieign  TOyages  are  tmdentood  in 
die  Daties  Collection  Act  of  1799,  c.  lS8,andin  the  actsof  1790,  c.  H,  aodof  IBIS,  c 
9,  relntiTe  to  shipping  articles ;  and  the  above  act  of  1 799  still  constitDtei  the  leading 
■latnte  to  regulate  onr  commercial  intercourse  with  foreign  nations.  Tabor  n.  United 
Btates,l  StoryC.C.I.  ThcshippingcantractinthewhaleflsheiyisnniTersallyTeduoed 
to  writing,  though  soch  Toyages  are  not  in  terms  within  the  statate.  The  New  Bed- 
ford whalemen's  shij^ng  paper,  Mr.  Cards  says,  (Treatise  on  the  Rights  and  Dntias 
of  Merchant  Seamen,  lS41,p.  GO,)  i(  the  best  constmcted  initnmient  of  the  kind  in  dm 
b  tbe  United  States. 
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inch  contract,  the  master  is  boond  to  pay  erery  eeamaa  who  p€ 
forms  the  voyage  the  highest  wages  girea  at  the  port  for  a  aimil: 
rof  age,  within  the  three  next  preceding  months,  besides  forfeitii 
ror  every  seaman  a  penalty  of  twenty  dollars.^  The  seamen  a 
made  subject  to  forf^tures  if  they  do  not  render  themselves  t 
board  according  to  the  contract,  or  if  they  desert  the  service ;  ai 
they  are  liable  to  summary  imprisonment  for  desertion,  and  to  1 
detained  until  the  ship  be  ready  to  sail,  (d)  If  the  mate  and 
tnajori^  of  the  crew,  after  the  voyage  has  begun,  but  before  tl 
vessel  has  left  the  land,  deem  the  vessel  unsafe,  or  not  duly 
provided,  and  *  stall  require  an  examination  of  the  ship,  *  1' 
the  master  must  proceed  to  or  stop  at  the  nearest  or  most 
convenient  port,  where  an  inquiry  is  to  be  made,  and  the  mast 
and  crew  must  conform  to  the  judgment  of  the  experienced  pe 
BOOS  selected  by  the  district  judge  or  a  justice  of  the  peace.' 
the  complaint  shall  appear  to  have  been  without  foundation,  tJ 
expenses  and  reasonable  damages,  to  be  ascertained  by  the  jud] 
or  justice,  are  to  be  deducted  from  the  wages  of  the  seamen.  B 
if  the  vessel  be  found  or  made  seaworthy,  and  the  seamen  shi 
refuse  to  proceed  on  the  voyage,  they  are  subjected  to  impriso 
mwit  until  they  pay  double  the  advance  made  to  them  on  the  shi 
pii^  contract,  (a) '    Fishermen  engaged  in  the  fisheries  are  liat 

IJ)  The  aathoritj  giTCn  by  the  act  of  Congreaa  of  SOth  July,  1790,  to  uTMt  < 
tetten  bj  a  magjgtrata's  wutvnt,  doea  not  supersede  the  antboritj  which  the  maa 
hat  Dodo'  the  general  muitiiDe  law  to  i«la^  a  deeertiiig  leamail  and  cooSno  him 
board.    Tnmer'i  cau,  Ware,  83. 

(a)  Act  of  Congreu,  Jol;  ao,  1790,  c.  SV,  teca.  1, 3,  3,  S,  7.  Tb«  act  of  Coagr 
at  18S9,  e.  aos,  provided  for  the  apprehension  of  deserten  from  certain  foreign  t 
>da  in  the  porta  of  the  United  Statea.  The  act  of  CongreH  of  July  SO,  1S40,  c. : 
audmnea  an  examination  b;  ibe  conanl  or  commercial  agent  in  a  foreign  port,  ii 
tlie  complaints  of  the  nuiinera,  and  a  copy  of  the  shipping  article*  thall  be  proda< 
by  the  master  to  tlie  consol,  and  if  the  oom{d*Jnu  are  well  founded,  he  ma;  diachai 
the  aeMnan  on  term* ;  and  it  is  made  the  duty  of  the  consula  to  reclaim  deaerters 
every  ncani  within  their  power,  and  lend  their  aid  to  the  local  anthoritiea  fbr  tl 
paipoae.    Tbey  aie,  upon  complaint,  to  examine  into  the  Mtmorthineas  of  the  vet 

I  Thii  does  not  apply  to  Meam-tnga.  The  B.  F.  Brace,  1  Newb.  Adm.  539.  I 
■inilar  provisiona  in  the  Merehant  Shipping  Act,  17  &  16  Tict.  ch.  164,  gj  146, 147 

'  The  leport  of  the  inrreyors  is  not  conclusive  upon  the  erew  in  an  action  for  wag 
•Am  leaving.    Bncker  d.  Kk>rkgeter,  I  Abbott  Adm.  403. 

*  Widi  respect  to  the  ligfata  of  American  seamen  in  case  of  the  onseaworthineaa 
the  ship,  tee  United  StMes  c.  Nye,  3  Cnrtia  C.  C.  sas ;  Backer  v.  Klorkgetcr,  1  Abb 
Adm.  409.    Ai  regard*  a  seaman,  there  ia  no  implied  wairan^  of  aeaworthiness  in 
abip.    Coacb  e.  Steel,  !4  Eng.  L.  &  Eq.  77. 
Sl» 
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to  the  like  penalties  fbr  desertion  ;  and  the  fishing  contract  matt 
be  in  writing,  signed  by  the  shipper  and  the  fishennen,  and  coiui- 
termgned  hy  the  oTner.  (b)  The  articles  do  not  determine  excb- 
sively  who  are  the  owners,  and  the  seamen  ma;  prove,  by  otha 
documents,  the  real  and  responsible  owners.  The  object  of  An 
articles  is  to  place  the  crew  of  a  fishing  vessel  upon  a  footing  with 
seamen  in  the  merchant  service,  and  to  make  them  liable  to  the 
same  restrictions,  and  entitled  to  the  same  remedies,  (c)  Pro- 
vision is  made  for  the  prompt  recovery  of  seamen's  wages,  of 
wtiich  one  third  is  due  at  every  port  at  which  the  vessel  shall  un- 
lade and  deliver  her  cargo,  bcrfbre  the  voyage  be  ended  ;  and  iX 
the  end  of  the  voyage,  the  seamen  may  proceed  in  the  district 
court,  by  admiralty  process,  against  the  ship,  if  the  wages  be  not 
paid  within  ten  days  after  they  are  discharged,  (d)  The  seamoi 
having  like  cause  of  complaint,  may  all  join  in  one  suit,  and  the^ 
may  proceed  against  the  vessel  within  the  ten  days,  if  she  be  abont 
to  proceed  to  sea ;  but  this  remedy,  in  rem,  does  not  detvive 
•179  the  seamen  of  their  remedy  at  common  law  for  the  •  re- 
covery of  their  wages,  (a)  The  statutes  further  proride  for 
the  safety  and  comfort  of  the  seamen,  by  requiring  that  every  ship 
belonging  to  a  citizen  of  the  United  States,  of  the  burden  of  one 
hundred  and  fifty  tons  or  upwards,  navigated  by  ten  or  more  per- 
sons, and  bound  to  a  foreign  port ;  or  of  the  burden  of  seventy 

wbea  the  left  boms,  uid  if  found  de^CDt,  tfae^  taaj  Htcburgt  the  crew  wiA  i^i- 
tioDol  wBgM,  except  in  case*  fno  from  neglect  or  blune.  This  net  ha*  macb  enlarged 
the  discredoDuy  power  of  eoninli  and  ccnnmercuJ  igenti  in  (breign  ports.*  In  the 
Stale  of  Missonri,  there  are  atataEe  proviaioiu  for  the  regnlatioa  of  beatauK  on  Ibe 
UKTi^ble  waten  of  that  stale,  their  contracu,  their  dntia,  their  protection,  and  At 
remediea  againit  tbem,  aa  in  analogoni  caaei  of  Hanien  on  the  l^h  Htw.  BeiiMd 
Siatatea  of  Hiuonri,  1835,  W. 

[b)  Act  of  CoDg;teM,  June  IS,  IB13,  c  !,  leca.  1,  3. 

jc)  WaiM  V.  Gibbf,  4  Pick.  398. 

(rf)  The  voyage  is  ended  when  the  veuel  has  arrived  at  her  last  port  of  deatinatioa 
and  is  safcl;  moored  at  the  wharf.  Bat  the  KaDian  maj ,  by  the  terms  of  the  conbact, 
or  the  uMge  of  the  port,  be  bound  to  remain  hj  tbe  vessel  after  the  TOjage  is  ended, 
and  assist  in  dischargiog  Ihe  cargo,  and  their  wages  will  be  coatinned  notil  that  lakea 
place.     The  Mary,  Ware,  454. 

(a)  Act  of  Congress,  Jnly  aOth,  1790,  c  39,  sec  G.  The  statnEe  of  59  Geo.  IIL  c.  58, 
provided,  ajso,  on  expeditions  remedy  for  the  recovery  of  seamen's  wages,  by  allowing 
them  to  apply  to  Iho  (ammaiyjorisdiction  of  a  justice  of  the  peace,  when  the  w^oedo 
not  exceed  £  SO. 

of  this  act,  Joiilan  v.  Williams,  1  Cnrtis  C.  C.  U. 
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on9  or  upvards,  and  narigated  vith  six  or  more  persons,  an 
lound  from  the  United  States  to  an7  port  in  the  West  Indiei 
hall  bo  provided  vitb  a  medicine  chest,  properly  supplied  vit 
rash  Bod  soond  medicines  ;  and  if  bound  on  a  -voyage  across  th 
Itlantic  Ocean,  with  requisite  stores  of  water,  and  salted  meai 
jid  wholesome  ship-bread,  well  secured  under  dock.  (J) 

It  is  farther  provided  by  statute,  for  the  just  and  benevolen 
lurpose  of  aflbiding  certain  and  permanent  relief  to  sick  and  dii 
Lbled  seamen,  that  a  fund  be  rused  out  of  their  vages,  eame 
in  board  of  any  Tessel  of  the  United  States,  and  be  paid  by  th 
naster  to  the  collector  of  the  port,  on  entry  from  a  foreign  por 
Lt  the  rate  of  twenty  cents  per  month  for  every  seaman.  Tb 
ike  assessment  is  to  be  made  and  paid  on  the  new  enrcdmeBt  o 
icense  for  carrying  on  the  coaflting  trade,  and  also  by  person 
lavigating  boats  and  rails  on  the  Mississippi.  The  moneys  s 
■diaed  are  to  be  expended  for  the  temporary  relief  and  maintei 
ince  of  sick  and  disabled  seamen,  in  hospitals  or  other  proper  ii 
ititutions  established  for  such  purposes ;  and  the  surplus  moneyi 
vben  sufficieutiy  accumulated,  shall  be  applied  to  the  orection.o 
narine  hospitals,  for  the  accommodation  of  sick  and  disf^led  set 

(b)  Act  of  CongTCM,  Jolj  30th,  1790,  c.  96,  wcs.  8, 9,  and  Hud.  March  33,  1805,  c  8( 
ict  of  Congress,  March  ad,  1819,  c  170.  The  act  of  Congress  of  Jul;  aoth,  1790,  ae 
I,  gives  to  ths  seaman  doable  wagei  for  eTory  day  thai  liicj  are  pat  on  ahort  alien 
ince,  and  dm^TCSBel  hai  not  the  qaantil;  nnd  qoslity  of  proTiaioni  required.'  Tt 
tritiih  aiBiDte  of  43  Geo.  III.  c  56,  hai  another  verj  humane  proriiion  fbr  the  heali 
lod  •ecurity  of  the  paaungeri  and  crew.  It  provided  that  no  Britiih  ship  abould  clei 
int  from  a  Britiih  port  with  a  greater  number  of  peraoDi  on  board,  including  childn 
ind  the  crew,  than  in  the  proportion  of  one  person  for  ererj  two  tona  of  the  burden  c 
he  alup,  aa  appearing  in  the  certificate  of  regiatry,  or  of  that  part  of  the  ahip  nuladu 
Ipeoalty  of  £50  is  forMud  for  each  extra  penon.* 

'  A  acaman  claiming  extra  wigo  under  thia  act  muat  prove  two  thinga :  that  hewi 
mt  on  ahon  allowance,  and  that  the  T«Mel  tailed  without  the  requisite  atorea.  Shi 
Sliubeth  V.  Rickera,  3  Paine  C.  C.  S91 1  Fcrram  v.  The  Talent,  Crabbe,  SlSj  Bai 
I^de  Harold,  1  Olcott  Adm.  575.    See  IT  &  18  Viet.  eh.  104,  S  231, « leq. 

*  See  an  act  to  r^ulate  the  carriage  of  paatengeia  in  aleamihipa  and  other  Tcaael 
{Maaed  March  3,  1895,  amending  and  conwlidating  the  proTisioiia  orfonnec  acts  on  tt 
nibjecL  AIbo  an  act  providing  for  the  better  aecarity  of  the  live*  of  pasaengen  c 
Mard  of  Tcssela  propel ied  in  whole  or  in  part  bf  ateam,  and  (brother  purpoaca,  pnaac 
^og.  30, 1B5S.  The  acta  show  that  the  health  and  aecurit/  of  paasengera  and  crei 
UTS  engaged  the  attention  of  the  American  Congresa  aa  well  aa  of  the  British  Forli 
muL  "The  Paasengera' Act,"  June  30,  1892,15  416  Vict.  ch.  44,  is  a compilatic 
■ltd  icrision  of  tlie  humane  provisions  of  the  EngUah  law  relative  to  the  carriage  t 
lasaengen  by  sea.    See  Oibaon  v.  Bradford,  30  Sag.  L.  &  Eq.  194. 
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men.  These  hospitals,  as  br  as  it  can  be  done  with  ooaTenieBee, 
are  to  receive  dok  foreign  seamen,  <hi  a  charge  of  Eeren^- 
*  180  five  cents  *  per  Aa,j,  to  be  pud  by  the  master  of  the  foreign 
Tessel.  (a)  And  to  reliere  American  seamm  vho  vaaj  be 
found  deBtitnte  in  foreign  placee,  and  as  evidence  of  tlie  comtant 
and  paternal  solicitude  of  the  United  States  for  the  presemtieB 
and  protection  of  their  seamen  abroad,  it  is  made  the  duty  d  the 
American  consuls  and  commercial  agents  to  provide  for  ^Hwe 
who  may  be  found  destitute  within  their  consular  districts,  and 
for  their  passages  to  some  yort  in  the  United  States,  in  a  retsc»- 
able  manner,  at  the  expense  of  the  United  States ;  and  American 
vessels  are  bound  to  take  such  seamen  on  board,  at  the  request  of 
the  consul,  but  not  exceeding  two  men  to  every  hundred  tons  bur- 
den of  the  ship,  and  transport  them  to  the  United  States  on  such 
terms,  not  exceeding  ten  doUars  for  each  person,  as  may  be 
agreed  on.  So  if  an  American  vessel  be  sold  in  a  foreign  port, 
and  her  company  discharged,  or  a  seaman  be  discharged  with  im 
eonsent,  the  master  must  pay  to  the  consul  or  commercial  ^ent 
at  the  place,  three  months'  pay  over  tuid  above  the  wogee  then 
due,  for  every  such  seaman,  two  thirds  id  which  is  to  be  paid  over 
to  every  seaman  so  discharged,  upon  his  engf^em^it  on  board  of 
any  vessel  to  return  to  the  United  States ;  and  the  other  third  to 
be  retained  for  the  purpose  of  creating  a  fund  for  the  maintenance 
and  return  of  destitute  American  seamen  in  such  foreign  port,  (h) 
The  act  of  Congress  of  March  3, 1813,  c.  184,  declared  that  no 
seaman  who  was  not  a  native  or  naturalized  citizen  of  the  United 
States,  should  be  employed  on  board  of  any  public  or  private  ves- 
sel of  the  United  States.  But  the  provision  against  the  employ- 
ment of  foreign  seamen  is  probably  without  any  efficacy,  for  it 
appUes  only  to  those  nations  who  shall,  in  like  manner,  have  pro- 

(a)  Acts  or  Coagren,  Jolj  16th,  1798,  MmrehSd,  1799,  mad  UsrSd,  1809.  Bj  tb« 
act  of  Kkrch  1,  1848,  c.  *9,  the  pivTiiion  in  the  act  of  1798  for  haqtitsl  umikj  ii  ex. 
tended  to  the  mulen,  oimen,  and  leamen  of  ngiBlered  Tsaaeli  employed  1q  canTing 
on  the  coasting  trade. 

{b)  Act  of  Cong;rcsg,  Febniarj  SSth,  1808,  c  69.'  The  Qiree  nontbs'  ertt*  mgo, 
under  the  act  of  CongrcM,  ^ipliet  only  to  a  volnntar;  eale  of  the  veuel  in  ft  fonign 
port,  and  not  irtien  the  aale  Is  rendered  necetury  hj  ihipwreck.    The  D«ini,  Wan, 


>  There  is  an  additional  act  on  the  inl^ect  passed  Jul  j  SO,  1 B40.  Lamb  v.  Briai^  I 
Abbott  Adm.  367 ;  The  Cabot,  Ibid.  ISO;  The  Atlantic,  Ib[d.  4S1 ;  Tingle  o.  Tucker, 
Ibid.  S19  i  Miner  v.  Haibeck,  Jini.  646. 
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lilHted  the  emplc^meat  of  Americ&B  Beamea.  There  ie  no  ol 
ict  of  Congress  vhich  prohilnta  the  employment  of  foreign  eeai 
n  our  Bhips  ;  and  while  foreigners  are  employed  as  eeemea  in 
nerdtant  ships,  they  are  deemed  mariners  and  seamen  within 
tct  of  Congress  of  1803,  c.  62,  respecting  prorifdon  for  them 
ionsnls  vhen  destitute  abroad,  (r)  And  in  the  NavigatitHi  Act 
Lst  March,  1817,  c.  2M,  a  discrimination  is  made  in  &TDr 
American  citizens  as  seamen,  relative  to  the  fishing  bounty  i 
o  foreign  tonnage. 

Greenwich  Hospital,  in  Bbgland,  is  a  noble  asylum  for 
tecayed  *  and  disabled  seamen  belonging  to  tiie  royal  navy ;  * 
Hit  another  national  establishment  was  wanting  for  seamen 
naimed  or  disabled  hy  sickneBS  or  accidental  misfortunes,  or  w 
nit  by  age,  in  tlie  merchant  serrice.  This  was  provided  for  by 
tatute  of  20  Geo.  n.  c.  38,  which  created  a  corporation  attac 
o  Greenwich  Hospital,  and  laid  the  foundations  of  a  magnifi< 
iharity,  with  liberal,  careful,  and  minute  provisions,  some  of  wl 
lave  been  copied  into  our  own  statutes ;  and  it  is  sustained  bj 
Lssessment  similar  to  our  own,  of  sixpence  sterling  per  month, 
if  seamen's  wages.  In  one  respect,  the  English  charity  is  m 
>roftder  than  ours,  for  it  reaches  to  the  poor  widow  and  inl 
;hildrcn  of  every  seaman  who  perishes  in  the  service,  and  ' 
hall  be  found  to  be  proper  objects  of  charity,  (a) 


(c)  MBtthewB  V.  019c;,  3  Sumner,  116. 

(a)  The  coDtribntioaB  Ironi  inetchant  iMps  to  the  traiteu  of  Orecnwich  Hoipiti 
B3S«iidiS39,  exceeded  xso.oooiietling  a  jonr.ud  jet  there  wu  not  on  the  e 
aliment  ft  tingle  individnalwho  had  been  txriudmb/  emplojed  in  the  merchant  lei 
rhc  it*taie  of  1  and  5  Wm.  IV.  c.  34  directed,  therefore,  th&t  the  contribution  of 
■enee  per  month  b;  Kamen  in  the  merchant  service  should  cease  from  let  Jam 
833,  and  that  £20,000  a  year  shonld  be  advanced  from  the  consoUdated  ftmd  tc 
loepiinl  to  make  good  the  defidencj.  The  act  of  Wm.  IV.  repealed  the  atittnl 
n  George  II.,  except  so  Au  at  it  rdated  to  the  Mtabliihment  of  tlie  caipontkm ; 
t  repealed  so  moch  of  the  act  of  37  Qeo.  ILL  o.  78  *»  related  to  the  wages  of 
oen  dying  while  employed  in  the  West  India  trade,  and  it  intradnced  a  new  sjn 
rhis  Rjsieia  prondci  contribntioaa  for  a  new  food ;  and  erer;  maiiar  and  owoe 
i  BiiliBh  merchant  ahip  or  vessel  i*  u  pay  Si.  per  month,  and  every  seamen  set 
in  board  such  ship  or  vessel.  It.  par  month  ;  and  the  institution  is  Co  provide  in  its 
atal  for  seamen  becoming  inc^kable  by  lickneas,  wounda,  or  other  accidental  mi 
sjua,  or  iTom  out  by  age,  and  in  certain  cases  for  their  widows  and  children, 
nasten  and  ownere,  and  their  widows  and  diildren,  being  ol^jecla  of  cbaiity  as  a 
wid,  at«  to  partake  of  the  bonn^l  the  contribntions  to  the  fond,  are  estimate 
unoniit  hereafter  to  £  90,000  at^riing  a  year.  H'Cnlloch'i  Com.  Diet.  tit.  Sea 
&  summary  of  the  acts  of  Congress  for  the  pioteeliou  and  reUef  of  seamen,  ani 
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With  respect  to  the  behavior  of  the  master  and  soamen,  and  the 
discipliae  on  board  of  merchant  ships,  it  is  held,  that  the  maeter  ii 
personally  responsiblo  in  damages  for  any  injury  or  toss  to  the  ship 
or  cargo,  by  reason  of  his  negligence  or  misconduct.  Bcii%  re- 
sponsible over  to  others  for  his  conduct  as  master,  the  lav,  as  veil 
on  that  account  as  &om  the  necessity  of  the  case,  has  intrusted 
him  with  great  authority  over  the  mariners  on  board.  Such  au- 
thority is  requisite  to  the  safe  navigation  of  the  ship,  and  the 
preservation  of  good  order  dnd  discipline.  He  may  imprison,^ 
and  also  inflict  reasonable  corporal  punishment  upon  a  seaman, 
for  disobedience  to  reasonable  commands,  or  for  disorderly,  riotous, 

or  insolent  conduct ;  and  his  authority,  in  that  respect,  is 
*  182    analogous  to  *  that  of  a  master  on  land  over  his  apprentice 

or  scholar,  (a)    The  books  unite  in  the  lawMness  and  ue- 

dedaioDi  of  the  federal  courtt  in  rehlion  thereto,  it  given  in  the  note*  to  Abbott  on 
Shipping,  Sth  Am.  edit.  Boston,  ISM,  pp.aS7ti>  SS4. 

The  Alheniani  liod  humane  institntioni  for  dte  relief  and  anpport  of  disabled  lol- 
dien,  and  which  attcTwardi  emhraced  the  aged,  theaic^,  the  blind,  and  infirm,  oTererj 
deacription  ;  and  this  charitable  provision  luu  bees  attributed  to  Solon.  St.  John'i 
History  or  the  Manoeri  and  Ciutoou  of  Ancient  Greece  toI.  iii.  69-74.  The  ancient 
Romans  dctct  prorided  say  aiylam  (br  the  poor.  Hnnunitf  w  do  part  of  their 
national  character.  Ii«  culttvnLion,  u  a  public  datj,  is  one  of  iW  inestinuUde  bleMinp 
of  the  introduction  of  Christianity.  Constitntine,  the  Srtt  Chritttan  Cnsar,  foonded 
the  Hrst  public  BjBtem  of  relief  of  panperiam.  There  did  not  exiM  in  the  Roman 
Icginiation  anj  provision  for  the  poor,  unless,  says  Hago,  {History  of  the  Bomaa  I^w, 
sec.  1S4,)  we  may  consider  the  law  of  the  twelve  tablee,  which  rq^nlated  ftancral  ex- 
penses, to  have  been  introduced  in  their  favor,  as  a  means  to  prevent  the  mia  of  fiun- 
ilieg.  But  there  was  a  provision  in  favor  of  the  Komon  soldiers,  which  shows  the  wiaa 
policy,  if  not  humanity,  of  the  Roman  discipline.  Half  of  the  donBtives  of  the  Mldien 
was  withdrawn  and  placed  in  security  in  camp  for  their  use,  to  prevent  its  being  wasted 
in  extravagance  and  debauchery.  Vegetiua  considered  it  a  divine  institntion.  Then 
waa  liltcwise  a  contribntion  by  each  soldier,  to  a  common  fund  in  camp,  to  defray  hii 
funeral  expenses.  Vcgetios,  De  Re  Mililari,  1.  S,  c.  20.  Chelae*  Hospital,  in  Eng- 
land, for  the  reception  of  sick  and  saperannuated  soldiers,  has  infinitely  belter  preten- 
sions than  the  Roman  provision  to  be  regarded  as  dioinitta  inMutiati, 

(a)  Molloy,  b.  a,  c.  3,  sec.  ISj  Thome  f.  White,  Petcn  Adm.  1S6;  Riee  v.  The 
Folly  and  Kitty,  Ibid.  420  ;  The  United  States  c  Smith,  3  Wash.  C.  C.  bSi ;  Hichad- 
aon  f.  Denuison,  3  Day,  3M ;  CoRMTsford  d.  Baker,  befbre  Lord  StoweU,  June,  ISSS ; 
The  United  St«te«  ».  Dewey,  New  Tork  Circoit,  Jnae,  1828 ;  Lord  StoweU,  in  the  cue 
of  The  Aginconrt,  1  Hagg.  Adm.  !79  ;  The  Lowther  Casde,  Ibid.  3S1 ;  The  United 
States  V.  Freeman,  4  bbson,  S12  j  Turner's  caae,  1  Ware,  83 ;  Butler  v.  McLellan, 
District  Court  of  Mune,  Ibid.  319;  Bangi  v.  Little,  Ibid.  SOS ;  Carleton  it.  Davis,  Id. 

1  Something  more  than  a  snspidon  that  a  sailor  is  a  dangerous  man  is  required  te 
Justify  his  imprisonment  Jay  v.  Almy,  I  Wood.  &  Minot,  361.  Here  eoraplaint  of  s 
seaman  by  the  mate,  without  other  eanso,  will  not  jusdfy  his  punishment  by  the  mas- 
ter.   Scheiter  v.  ToA,  Cmbbe,  449. 
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)  power.  Witliout  it,  aathorit7  could  not  be  mali 
mgation  made  safe.  Subordination  is  essential  to  b 
ced,  among  a  class  of  men  wbose  manners  and  babil 
le  attributes  of  the  element  on  wbich  they  are  en 
sobodience  to  lawful  commands  is  a  more  noxiou 
the  most  dangerous  in  its  nature,  for  it  goes  at  one 
innihilation  of  all  authority.  But  care  must  be  take 
lishment  be  administered  with  due  moderation.     Th 

errer,  ml.  iii.  86 ;  fuller  ■>.  Colbj,  S  Wood.  &  Hinot,  1.  Though  tl 
f  conlineiital  Europe,  snch  aa  the  Coniolato,  the  1*«>  of  Oleron,  c 
iuaae  Towns,  and  of  Denmark,  carefully  avoid  llie  direct  meation  c 
ityof  Iho  captain  »  correct  by'^^P"™!  chaatiaement  the  miebeh: 
:  yet,  M  the  learned  jndge  of  the  Diatricl  Court  of  Maine  obfmred,  1 
entioDed,  this  power  in  the  master  teems  either  to  hare  been  infbrrei 
ae  silently  established  hj  aaaga,  Casaregis  (Disc.  136,  n.  14)  admit 
aaj  inflict  slight  chastisement,  by  analogy  to  the  power  of  a  father  < 
;  and  the  ordinance  of  Loois  XIV.  (Iit.  S,  tit.  1,  art.  S3)  confers 
personal  punishment  on  the  captain,  in  aggraTated  cases,  and  actio 
of  the  mate  and  pilot.  The  act  of  Congroas,  3d  March,  1S35,  c.  * 
an  indictable  o^ce,  poniahable  b;  &ae  and  imprisonment,  for  tl 
ifflccrs  of  an?  American  vcaset,  on  the  high  seas  or  other  waters,  wit! 
and  maritime  jurisdiction  of  the  United  States,  trom  malice,  hatred,  i 
ihout  justifiable  cause,  to  beat,  wound,  or  imprison  any  of  the  crew,  ■ 
em  suitable  food  and  nourishment,  or  inflict  upon  them  any  cruel  an 
aent.  In  the  case  of  Tho  United  States  v.  Proctor,  in  the  Circu 
ted  States  for  the  Southern  District  of  New  York,  in  November,  163 
as  a  general  rule,  seamen  must  obey  the  hot  order  coming  from  ai 
arise  from  some  sudden  emei^ncj  requiring  it;  and  that  for  unjusi 
ce,  moderate  personal  puDiahment  might  be  inflicted.  Again,  in  tl 
8.  for  MaagachoaettB,  in  1841,  in  the  case  of  United  States  ».  Hunt, 
it  was  held,  that  the  right  of  the  malt  to  inSict  punishment  on  tl 
e  master  is  on  board  and  at  hand,  is  juscifled  only  by  the  immedia 
I  sea  serrice,  or  as  a  necessary  means  to  suppress  mutinous,  illegal,  i 
irior  on  the  part  of  the  seamen,  or  to  compel  obcdieuce  to  pressing  o 
«  of  The  United  Slates  v.  Colby,  District  Court  U.  S.  for  Massacb 
tcporter  for  March,  1S46,)  it  was  decided,  that  if  the  master  of  a  sh 
rdse  of  a  sound  and  honest  judgment,  believes  danger  to  beimmineii 
a  use  of  a  dangerous  weapon,  (a  loaded  pistol,  for  instance,)  to  redm 
leamen  in  open  mutiny,  with  deadly  weapons  in  hie  band,  and  threi 
of  the  officers,  and  the  master  should  nae  snch  a  weapon  ttom  hone 
dbeJostJSed.i 

Iby,  S  Wood.  &  Miaot,  I. 

f  Congress,  passed  SSlh  September,  1S50,  "  flogging  in  the  navy,  ai 
of  commerce,  was  abolished,  from  and  after  the  passage  of  the  act 
.  ch.  80.  Mr.  Justice  Curtis  considers  this  act  as  extending  to  ie 
the  whale  or  other  flsheries.    Charge  to  Grand  Jury,  I  Curtis  C.  I 
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lav  watolieB  the  exercise  of  discretioiiar7  power  vidi  a  jealous  e^e. 
H  the  correction  be  ezcessiTe  or  uiyuatifiable,  the  seaman  is  lure 
to  receive  compensation  in  damages  on  his  return  to  port,  ia  an 
action  at  conmion  law.  (b)    And  it  muet  be  an  extreme  case  that 

Till  justify  a  master  to  confine  a  seaman  in  a  common  jul 
*  183    in  a  foreign  port.     He  cannot  do  *  it  as  a  punishment,  bat 

only  by  way  of  precaution  under  the  existing  circum* 
stances,  (a) '  The  master  may  also  restrain,  or  even  confine  a 
passenger  who  refuses  to  submit  to  the  necesBaty  discipline  of  the 
ship,  (b) 

The  master  has  also  the  right  to  discharge  a  seaman  for  just 
cause,  and  put  him  ashore  in  a  foreign  country ;  but  the  causes 
must  be,  not  slight,  but  aggravated,  such  as  habitual  disobedience, 
mutinous  conduct,  theft,  or  habitual  drunkenness  ;  and  he  is  re- 
sponsible in  damages  if  he  discharges  him  without  just  cause.  (•;) 
This  power  of  discharge  extends  to  the  mate  and  subordinate  offi- 
cers, as  well  as  to  the  seamen,  for  the  master  must  be  supreme  in 
the  ship,  and  subordination  and  discipline  are  indispensable  to  the 
safety  and  welfare  of  the  service.  But  it  would  require  a  case  of 
flagrant  disobedience,  or  gross  negligence,  or  palpable  want  of  skill, 
to  authoiize  the  captdn  t»  displace  a  mate,  who  is  generally  chosen 
with  the  consent  of  the  owners,  and  with  a  view  to  the  better  safety 
of  the  ship,  and  the  security  of  their  property,  ((i)  The  marine 
law  requires  the  master  to  receive  back  a  seaman  whom  he  has 

(i)  WUMoa  p.  CliTUtie,  S  Boi.  &  PnU.  iU. 

[a)  United  Stalea  r.  Rugglea,  G  Maaoa,  192 ;  Umgee  v.  Ship  MoH,  Oilpin,  SIB,  333i 
Wilioa  r.  Brig  Maiy,  Gilpin,  31.  The  subordinate  offlcera  hav«  no  antharilj  to  pvn- 
1th  a  •eatnan  when  the  master  is  on  board,  nnlcaa  by  his  orders.  Elwell  d.  Uartiii, 
Ware,  58 ;  Batlet  v.  HcLeHan,  Ibid.  S19 ;  United  States  r.  fiont,  ntpra. 

(6)  Boyce  r.  Baylifle,  I  Campb.If.P.  S8;  Prendergait  D.Compton.S  Carr.  &  Pa.  451. 
See,  also,  the  remarks  of  Hr.  Jostico  Story,  on  the  doty  of  decorous  deportmcot  te 
passengers  by  the  muter.    Cbamberlain  e.  Chandler,  8  Mason,  US. 

(c)  Relf  D.  The  Ship  Maria,  Peters  Adm.  1S6;  Black  v.  The  Ship  Looidana,  Ibid, 
sea  ;  EuUe  «.  Heightman,  S  East,  14S  ;  Sir  William  Scott,  in  the  case  of  The  Exeter, 
S  Rob.  Adm.  SSI .  The  French  law  aflbrds  peculiar  protectJon  to  seamen ;  and  among 
other  things.  In  thia,  that  it  prohibits  the  master  from  discharging  a  seaman,  in 
any  case,  in  a  foreign  country.  This  was  by  a  royal  declarotion  of  18th  December, 
1738,  art.  I,  mentioned  in  I  Valin'i  Com.  734;  and  it  is  adopted  in  the  Code  de  Coin- 
merce,  art.  370. 

{(f)  Alkynt  V.  Bnrrows,  1  F«ten  Adm.  S44 ;   Thompson  v.  Bnsch,  4  Wash.  C.  C. 


>  Johnson  V.  The  Corioltniu,  Crahbe,  239. 
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incharged,  if  he  repents  and  oGfers  to  retarn  to  hia  duty  aad  moke 
atisbction  ;  and  if  the  master  refuses,  or  if  the  ae&man  has  been 
induly  discharged,  he  may  follow  the  ship,  and  recover  hiB 
r^8B  for  the  voyage,  and  *  the  expenses  of  his  retom.  (a)  *  184 
The  laws  of  the  United  States  make  it  highly  penal,  and 
abject  the  master  to  fine  and  imprisonment,  if,  without  justifiable 
ause,  he  maliciously  forces  an  ofiicer  or  mariner  on  shore  while 
broad,  or  leaves  him  behind  in  any  foreign  port  or  place,  or  refuses 
D  bring  home  those  whom  he  took  out,  and  who  are  in  a  condition 
nd  willing  to  return.  (J) 

It  was  a  question  which  received  a  profound  discussion,  and 
ed  to  a  learned  research  in  Harden  v.  Qordon^  {o)  whether  a  sear 
oan,  who  became  sick  and  disabled  on  the  voyage,  was  entitled  to 
oedical  advice  and  aid,  such  ae  medicine,  sustenance,  and  attend- 
nce,  at  the  expense  of  the  ship.  It  was  there  shown  and  decided, 
hat  the  expense  of  curing  a  sick  seaman  in  the  couiso  of  the 
oy^;e  was  a  charge  upon  the  ship,  according  to  the  maritime 
iw  of  Europe,  ((f)  and  the  rule  recommended  itself  as  much  by 
ts  intrinsic  equity  and  sound  policy  as  by  the  sanction  of  its  gen- 
ral  authority.  Such  an  expense  was  in  the  nature  of  additional 
rages  during  sickness,  and  it  constituted  a  material  ingredient  in 
he  just  remuneration  of  seamen  for  their  labor  and  services.  The 
tatute  law  of  the  United  States  (e)  has  not  changed  the  maritime 
ftw  and  exempted  the  vessel,  except  so  iar  ae  respects  medicines 
iid  medical  advice,  and  which  must  be  borne  by  the  seamen  and 
lot  by  the  owner,  when  there  was  a  proper  medicine-chest  and 
Qcdical  directions  on  board  the  ship ;  and  it  does  not  apply  to 
tuning,  diet,  and  locking,  or  even  medical  advice,  if  the  seamen 
le  carried  ashore,  and  which,  under  the  general  maritime  law, 

(a)  Laws  of  Olcron,  ut.  13 ;  Lbwb  of  Viibaj,  art.  SS ;  Code  de  Commerce,  art 
:T0 ;  Bdf  v.  The  Ship  Maria,  1  Petcn  Adm.  193,  IM ;  Hulchinson  «.  Coombs,  Di»- 
rict  Comt  of  Mune,  Ware,  SS ;  The  Nimrod,  Ibid.  9. 

(A)  Act  of  CongTus,  Sd  Harch,  IBSS,  c.  ST,  wc  10.  So,  bj  the  itatutn  of  S  and  6 
Tm.  IV.  c.  19.  the  maater  of  a  merchant  ihip  is  indictable,  if  he  wiUiillf  nod  wroog- 
nllj  leaTct  a  uaman  behind,  befbro  the  tennination  of  the  TOjage.' 

(c)  i  Maioii,  Ml. 

\d\  I^m  or  Oleroo,  art.  7 ;  L«»i  of  Wiabnj,  art.  19 ;  Lawa  of  the  Hanw  Towm, 
n.  49 ;  Code  de  Commote,  art.  HS,  563 ;  App.  to  Fetara  Adm. 

[t)  Tvkwi>pra,m. 

>  See  Mercbant  Shipping  Act,  IT  t  IS  Tlct  ch.  104,  Jj  SOS  -S13. 
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ore  to  be  borne  hj  the  vessel,  (f)  The  claim  for  such  expensee, 
equally  with  a  claim  for  wages,  ma;  be  enforced  io  the  courts  of 
admiralty ;  and  Judge  Story,  in  the  case  of  Harden  v.  Qordtm^ 

with  great  force,  and  moving  on  solid  principles,  Tindicated 
•  185    the  admiralty  jurisdiction  over  the  whole  •  compensation, 

in  all  ite  varied  fonns,  when  due  to  seamen  for  Uieir  mar- 
itime services,  (a) 

The  act  of  Congress  requires,  that  in  seamen's  shipping  arti- 
cles, the  voyage,  and  term  of  time  for  which  the  seamen  may  be 
shipped,  be  specified.  {&)'  The  r^^ation  relates  to  voyages  from 
a  port  in  the  United  States,  and  it  does  not  apply  to  a  voyage 
commencing  from  a  foreign  port  to  the  United  States.  The 
voyage,  within  the  intendment  of  the  statute,  means  one  having 
a  definite  commencement  and  end,  and  a  general  coasting  and 
trading  voyage  from  state  to  state  is  within  the  statute,  (c)  The 
tfrmima  a  quo,  and  the  termmttB  ad  quern,  must  be  stated  pre- 
cisely -f  and  in  a  case  of  a  general  adventure,  the  term  of  service 
must  be  specified.  A  voyage  ttom  New  York  to  Curacoa,  and 
thaehert,  means,  in  shipping  articles,  a  voyage  from  New  Toric  to 

(/)  The  Nimrod,  Wm«,  19 ;  The  FoTMt,  Ibid.  430. 

(a)  Thie  *obj«ct  receiTed  ample  ducnadon  in  Reed  v.  Canfield,  I  Saniner,  ItS,  and 
it  wBi  sbowa  to  be  ■  settled  principle  of  mwridme  policy,  that  >  leunui  was  entitled 
to  be  cared  U  the  enpense  of  the  ihip,  of  all  sickneu  and  all  injoriea  (tialaiiied  in  tbe 
service  of  tlie  ship.  The  mle  applied  not  only  dnring  the  tuyaga,  but  when  the  Teasel 
vai  in  her  home  poil,  either  at  the  coDunencement  or  termination  of  the  Tojage,  n 
long  as  the  naman  wal  in  the  serrice  of  the  ihip,  and  aa  one  of  the  crew.  The  acta 
of  CongreM,  ntpm,  1T9,  for  the  relief  of  lick  and  disabled  acamen,  were  deemed  to  be 
wudliarr  to  the  maritime  law.' 

(b)  Act  of  Congreu,  SOth  Jnlf ,  I7M,  c.  SB.  Thia  principle,  aa  Ur.  Curtis  obserrea, 
(Treatise  on  Seameo,  106,)  may  be  traced,  with  remarkable  nnifbrmity,  throngh  the 
marine  lawa  and  ordinancei  of  all  maritime  slatei.  It  ha*  been  recognized  as  a  ddi- 
Teraal  rale  by  the  text-wrilera  of  France  and  England,  and  folly  canied  into  eSbct  bj 
the  courta  in  this  country. 

(e)  The  Cnuader,  Ware,  444. 

*  In  a  sabaeqneat  reference  to  thii  case,  Ur.  Justice  Story  hTora  a  conatrnctlon  of 
the  act  of  Congreu  more  farorable  to  the  aailore.    The  Brig  George,  1  Sumner,  1S4. 

1  And  lo  the  law  wai  laid  down  in  Ringold  v.  Crocker,  1  Abbott  Adm.  314.  In 
Keritt  V.  Clarke.  1  Olcott  Adm.  3IS,  Betts  J.,  qnalifie*  the  rnle  laid  down  in  Beed  «. 
Canfleld,  and  holds  that  a  disabled  seaman  is  entitled  to  maintenance  and  medical  earn 
•t  the  expense  of  the  ibip,  only  so  long  as  he  is  bonnd  to  the  service  of  the  ship,  and 
has  a  claim  on  her  for  wages.  The  Atlantic,  1  Abbott  Adm.  451.  The  captain  has 
no  implied  authority  to  make  the  ship-owner  responsible  fbr  the  care  of  iqjnred  ■«*- 
men.    Organ  p.  Brodic.  iS  Gng.  L.  &  Eq.  530. 

*.  Snow  c.  Wope,  9  Cnrtis  C.  C.  301. 
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be  Tord  elsewhere  is  r^ected  as  being  void  for  un 

be  mercfaaat  serrice  are  nsttall;  hired  at  a  certaii 
the  mouth  or  for  the  Toyage.*  The  ancient  fom 
'b  contract  was  for  one  entire  sam  for  the  voyage 
icatioDS  of  the  entirety  of  the  contract,  by  appor 
t  the  services  of  the  seamen  have  been  iutemiptec 
)yage,  are  distinguished  by  equitable  and  minutf 
the  foreign  ordinaucee  and  codes.  The  moderi 
;  is  at  monthly  wages.  The  contract  is  for  a  de& 
the  rate  of  so  much  per  mouth  for  the  whole  tim( 
s  continues,  (e)  In  the  fishing  trade,  the  seamet: 
mder  an  engagement  to  receive  a  portion  of  thf 
dventure.  The  share,  or  profits  of  the  voyage,  an 
'  regular  wages,  and  are  treated  as  stipulated  wagei 
i  the  mariners  are  not  partners  with  the  owners  ir 
the  voyage.'  The  act  of  Coi^ress  {/)  extends  tin 
jdiction  to  the  cognizance  of  suits  for  shares  ii 
es,  in  the  same  form  and  manner  as  in  ordinaij 
in  the  merchant  service,  (g) 

the  Dittriet  Court  of  UM7bnd,  b;  Jndge  WinchMtn,  1  HaU'i  L 

'he  Mon,  OUihd,  S19. 

ige  des  AbteloU,  No.  ITS ;  Walton  «.  Tbe  Ship  Heptqne,  1  PeKn 

Teu,  19tb  Jane,  1813,  c  S,  lect.  1, 1. 

ajagtt  tfom  the  New  Englend  note*,  three  Moth*  of  the  etraingi 

dure  of  the  eeAmen. 

Coon.  S39 ;  Brown  d.  Jones,  3  OaUison,  477 ;  Gifibrd  i>.  EoUock 
9  Law  B«p.  31 ;  The  George  Home,  I  B*gg.  Adm.  370, 374 ;  Tbi 
lit,  1  Ha^.  Adm.  34S.  '  A  seaman  is  not  bonnd  by  shipping  aiti 
the  contemplated  niysges  of  the  vessel  as  follows  ;  "  From  Liver 
ence,  if  required,  to  an;  ports  or  places  in  tbe  Indian,  Pacific,  ani 
id  China  and  Eastern  Sew,  thence  to  a  port  for  orders,  and  to  thi 
«,  if  required,  tod  back  to  a  final  port  of  discharge  in  the  Unitet 
I  not  to  exceed  three  jears."  Koberta  v.  Knights,  7  Alien,  M9.  Bei 
,  I  W.  Rob.  Adm.  316;  Douglass  v.  ETie,  Gilpin,  U7 ;  Harden  t> 
•41.  A  mariner  ma;  allege  and  prove,  that  the  shipping  articles  d( 
the  vo;*ge  fbr  whitji  he  was  shipped.    Page  v.  Sheffldd,  2  CnrtL 

r  are  hired  "  hy  the  mn."    Miller  v.  Eellj,  1  Abbott,  Adm.  5G4. 
he  seamen  have  no  claim  for  wages,  except  on  the  proceeds  of  thi 
ij,  1  Wood.  &  Minot,  363 ;  Reed  v.  Snuej,  1  Blalch.  &  Howl.  Adm 
I  libel  in  ncn,  nor  a  libel  in  ^msnon,  will  lie  to  compel  an  accoun 
levojage.    The  Fairplay,  Id.  136;  Dnrj^ee  o'.  EUUn*,  1  Abbot 
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,  Every  seaman  engaged  to  serre  on  board  a  ship  ia  bound,  finm 
the  nature  and  temu  of  the  contract,  to  do  his  inty  in  the  m<- 
vice  to  the  ntmost  of  his  abililT' ;  and,  therefore,  a  promise  DWk 
by  the  master,  when  the  ship  is  in  distress,  to  pay  extra  iragei,  h 
an  inducement  to  extraordinary  exertion,  is  illegal  and  void.   It 

would  be  tiie  same  if  some  of  the  crew  had  deserted,  or 
*  186    were  sick,  or  dead,  and  peculiar  effi>rts  *  became  reqoiiite; 

for  the  general  «igagement  of  the  seamen  ia  to  do  all  thsj 
can  for  the  good  of  the  service,  under  all  the  emergencies  of  the 
voyage.  Lord  Kenyon  puts  the  illegality  of  such  a  promise  o& 
the  ground  of  public  policy,  and  Lord  Ellenborough  on  the  wwit 
of  consideration,  (a)  ^  It  requires  the  performance  of  some  se^ 
vice  not  within  the  scope  of  the  original  ocmtract,  as  by  becomii^ 
a  voluntary  hostage  upon  oaptnre,  to  create  a  valid  claim,  on  the 
part  of  the  seamen,  to  compensation,  on  a  promise  by  the  master, 
beyond  the  stipulated  wages.  (6)  So,  no  wages  can  be  recovered 
when  the  hiring  has  been  for  an  illegal  voyage,  or  one  in  vic4&tu» 
of  a  statute.  The  law  will  not  coonteoauoe  a  contract  a  turpi 
CttUta,  nor  permit  any  one  to  lay  claim  to  the  wages  of  i>- 
iquity.  (c) ' 

A  seaman  is  entitled  to  his  whole  wages  for  the  voyage,  even 
though  he  be  unable  to  render  his  service  by  sickness  or  bodily 
injury,  happening  in  the  course  of  the  voyage,  and  while  he  was 
in  the  performance  of  his  duty.  This  is  not  only  the  invariable 
usage  in  the  English  admiral^,  but  a  provision  of  manifest  justice, 
pervading  all  the  commercial  ordinances,  (d) '  But  if  the  seaman, 
who  enters  himself  as  competent,  fails  in  his  duty  from  the  want 
of  competent  knowledge  or  health,  the  master  may  make  a  rea- 

{a)  Harris  v.  WatooD,  Peike's  N.  P.  Cu.  73  ;  SEilk  v.  Mjrick,  3  Campb.  N.  P.  317. 
The  same  rale  applies  to  a  promise  b;  a  passeager  to  as;  of  the  crew  of  a  wrecked 
Tcisel.    Mcsnar  v.  Snflblk  Bank,  Maw,  XI.  8.  D.  C.  1838, 

(b)  Tates  e.  Uall,  1  Term  Bcp.  73. 

(c)  The  Vangnard,  6  Rob.  Adm.  207. 

Id)  Chandler  v.  Grierea,  3  H.  Blacki.  606,  note ;  Abbott  on  Shipping,  put  6,  ct, 
Kc.  1 ;  WtUiam*  «.  The  Brig  Hope,  1  Peten  Adm.  13S. 

I  Hania  t>.  Carter,  SS  Eng.  L.  &  Eq.  S») ;  The  Araminta,  39  Id.  583. 

'  But  it  Menu  diat  ceamen  emplojed  on  board  a  reaiel  Sirfinted  under  tbe  act  of 
leoo,  (3  Scat,  at  LarRe,  70,)  as  fitted  oat  far  the  ilaTMnde,  at«  entitled  to  wages,  not- 
withstanding the  fiirfeilnre,  if  thej  were  not  knowingly  or  wiUinglf  eonnecced  witb  Ifaa 
criminal  pnipose  of  the  To;aee.    The  Marj  Ann,  1  Abbott,  Adm.  S70. 

■  Shakerlj  e.  PedHck,  Crabbe,  63. 
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The  general  principle  of  the  marine  law  ie,  that  freight  is  the 
mother  of  wages,  and  if  no  freight  be  earned,  no  wages  are  due.* 
This  principle  protects  the  owner,  by  making  the  right  of  the  mai^ 
iner  to  his  wages  commensurate  with  the  right  of  the  owner  to  his 
freight ;  but  that  the  rule  may  duly  apply,  the  freight  must  not  be 
lost  by  the  fraud  or  wrongful  act  of  the  master.  The  policy  of 
the  rule  applies  to  cases  of  loss  of  freight  by  a  peril  of  the  sea ; 

and  it  was  truly  and  distinctly  stated  by  the  Court  of  K.  B. 
*  188    in  the  time  of  Charles  *  II.,  (a)  that  if  the  ship  perished  by 

tempest,  fire,  enemies,  £c.,  the  mariners  lose  their  wages ; 
"  for  if  the  mariners  were  to  hare  their  w^es  in  such  cases,  tbey 
would  not  use  their  endeavors,  nor  hazard  their  lives  for  the  safety 
of  the  ship."  If  the  voyage  and  the  freight  be  lost,  because  liie 
ship  was  seized  for  debt,  or  for  having  contraband  or  prohibited 
goods  on  board,  or  from  any  other  cause  proceeding  from  miscon- 
duct in  the  master  or  owner,  it  would  be  unreasonable  and  ui^jiist 
tliat  the  innocent  seamen  should  be  deprived  of  compensation  for 
their  services,  and  the  marine  law  holds  them  still  entitled  to  their 
wf^es.  (b)  The  wages  are,  in  such  cases,  allowed  pro  tanto  to  the 
time  of  the  loss  of  tiie  voyage,  and  with  such  additional  allowance 
as  shall  be  deemed  reasonable  under  the  circumstances.  (<;)  ^ 

that  drcaaulance,  urns  case  of  jemi  nou/fnintm,  where  repun  nuj  be  donbtfol  or 
difficult,  might  reit  in  Hm  tn  anthontj  to  do  so,  uponpraper  eanditiau,  u  bjproriding 
jmd  pBjing  for  their  recnm  poMoge,  and  their  wagea  np  to  the  tims  of  their  amTal  at 
home.     Curtis  on  the  Ttights  of  Beainen,.p.  301,  8.  C 

{(■)  Anon.  1  Sid.  179. 

{b)  MaljDe'a  Lex  Mercatoria,  105;  Hollo;,  it  Jure  Maridmo,  b.  8,  e.  3,  mc.7; 
Hojt  r.  Wildfire,  3  Johni.  51S ;  Jacobcen'a  Sea  Law»,  b.  S,  c.  8 ;  The  Malta,  3  Hagg. 
Adm.  158. 

(c)  In  Woolf  f.  The  Brig  Oder,  Fetan  Adm.  S61,  where  the  Tojago  wm  broken 
tip  bj  teizure  for  debt,  wages  up  to  the  time  were  allowed,  aod  one  additiooal  mooth'i 
p&y.  Wages  are  not  lost  if  the  Tojago  be  broken  up  by  reason  of  civil  process  agwntt 
the  TCesei,  on  a  claim  of  ownenhip.  If  the  claim  be  nnfoosdcd,  adequate  daniageB  are 
preeamed  to  be  awarded  for  the  unfounded  libel,  and  if  well  foonded,  the  wages  ue 
lost  by  the  default  of  the  ihipper.  Van  Bearen  u.  Wilson,  9  Cowen,  15S.  la  Ho^t  f. 
Wildfire,  where  the  aeameu  were  hired  for  a  Toyage  from  New  Tork  to  the  East  lodiee, 
and  back  to  New  York,  and  the  vesae]  waa  captured  and  condemned  on  the  outward 

*  The  principle  that  "  freight  it  the  mother  of  wages,"  doea  not  apply  to  the  master, 
nawkioa  c.  TwizeU,  34  Eug.  L.  &  Eq.  199  ;  McOUrery  v.  Stackpole,  38  He.  283; 
Daacin  v.  Heed,  39  Id.  41S.  Nor  ii  this  principle  of  the  marine  law  now  appliciUs 
to  British  seamen.  IT  &  18  Vict.  cb.  104,  S  1^*1  *  *<?• .'  Hicks  *.  Walker,  37  Eng.  L. 
&  Eq.  M8. 

1  Tandever  d.  Tflgbnum,  Cnibbe,  66 ;  The  Hndton,  Olcott  Adm.  396. 
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3ourt  of  the  tJnited  States  for  South  CttroUiia,  (/)  and  in  the  Dis- 
;rict  Court  in  Massaohusette,  (^)  that  the  full  wages,  by  die  nuuiiie 
aw,  meant  only  full  wages  up  to  the  death  <^  the  mariner ;  and 

iu  this  last  caee,  a  very  able  and  elaborate  review  wsa  taken 
'  190    of  *  all  the  marine  ordinances  and  authorities  apf^cable  to 

the  subject.  The  court  examined  critically  the  proTiaiou 
n  the  Consolato  del  Mare,  and  in  the  lavs  of  Cfleron,  of  Wisbay, 
md  of  the  Hanse  Towns,  the  ordinances  of  Charles  Y.  and  Lonis 
^lY.,  the  commentarieB  of  Cleirac,  Valin,  and  Pothier,  and  all 
:hat  had  been  said  and  decided  in  England  or  Massachusetts  in 
-elation  to  the  question.  If  the  two  decisions  iu  Pennsylvania 
>utweigh  in  point  of  American  authority,  the  opposite  adjudiea- 
ions  are  best  supported  in  the  appeal  to  those  ordinances  of  Euro- 
Kan  wisdom  and  policy  in  whidi  we  discern  the  deep  foandatfon 
>f  maritime  jurisprudence,  {a) 

As  the  payment  of  w^es,  in  general,  depends  upon  the  earning 
>f  freight,  if  a  ship  delivers  her  outward  cargo,  and  perishes  on 
ler  return  voyage,  the  outward  freight  being  earned,  the  seamen's 
rages  on  the  outward  voyage  are  consequently  due.  (()  By  the 
lustom  of  merchants,  seamen's  wages  are  due  at  eveiy  delivering 
>ort ;  and  their  wages  are  not  affected,  without  their  special  agree- 
uent,  hy  any  8tipulatt<»i  between  the  owners  and  the  charterer, 
oaking  the  voyages  out  and  home  one  entire  voyage,  and  the 
reight  to  depend  on  the  accomplishment  of  the  entire  voyage 
tut  and  in.  {c)    The  owners  may  waive  or  modify  their  claim 

{/)  Carey  v.  The  Schooner  Kiltj,  Bee  Adm.  255. 

{g)  Hutcntrom  v.  The  Ship  Hazard,  3  Ball'i  L.  J.  359. 

[a)  If  the  Bcaman  be  hired  by  tht  voj/age,  and  die  daring  It,  the  itaodard  books  of 
laritime  law,  saji  Mr.  Bell,  seem  to  give  the  oatward  wag«a,  if  he  diea  during  tiie 
nlwud  vojage,  and  the  whole,  if  he  dies  during  the  homeward  royago-  But  if  he 
e  hired  ty  tht  nond,  it  rather  aeems  that  wages  will  be  doa  on^  to  the  time  of  hi) 
eaih.    Bell's  Com.  toI.  i.  514. 

(ft)  Anon.  Holt  C.  J.,  I  Lord  Bayjo.  639. 

(c)  Notes  of  Judge  Wincheaier'a  dcciiions,  1  Petera  Adm.  186,  note;  Abbott  on 
Ihipping,  part  5,  c.  S,  sec.  4 ;  Blanchard  v.  Bneknam,  3  Grecnl.  I.  In  Thompson  v. 
rkossat,  I  Peters  C.  0.  183,  where  the  Teasel  was  lost  on  her  homeward  Tojage,  foil 
rtge«  were  held  dne  to  the  seamen  up  to  the  arrival  at  the  last  port  of  deliveiy  of  the 
ucward  cargo ;  and  half  wages  from  that  time  until  her  departure  tern  the  last  port 
t  which  the  retain  cargo  wm  taken  on  board.  This  mle  was  elaborvlelf  snpported 
ijHr.  Justice' Story,  in  the  C.C.  U.  S.  for  Hassnchosetts,  !83S,ia  the  case  of  Pitman 
.  Hooper,  S  Sumner,  SO,  S86,  598,  S99,  in  oppa«ition  to  the  decision  of  Judge  Hopkin. 
on,  in  Bronde  v.  Haven,  Gilpin,  606,  613  ;  and  ho  considers  it  to  be  the  settled  role, 
liat  when  the  ship  is  lost  in  her  homeward  voyage,  the  seamen  are  to  be  paid  Ihiir 
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not  on  board  at  the  recaptore,  and  did  not  render  any  subsequent 

service.     The  doctrine  of  this  case  was  OTermled  in  Sergttrvm  t. 

jmSs  ;  {A)  and  the  American  decisions  have  fullj  discnswd 

•  192   the  question,  and  they  lay  down  *  a  different  rule,  and  pro- 

ceed on  the  jtist  principle,  that  the  owner  recovers  bis 
freight,  and  that  is  the  parent  of  wages.  They  accordingly  allow 
to  the  seamen  tak^  prisoners  by  the  captor,  and  detained,  tbdr 
wages  for  the  whole  voyage,  if  the  same  be  afterwards  performed, 
with  a  ratable  deduction  for  the  expenses  of  salv^e.  The  like 
rule  applies  to  the  case  of  a  vessel  captured,  and  afterwards  ran- 
somed, and  enabled  to  arrive  at  her  port  of  destination,  (a)  Noth- 
ing can  be  more  equitable  than  tbe  rule  which  allows  to  seamen, 
suffering  in  the  service,  their  compensation,  when  the  fund  out  of 
which  it  was  to  arise  is  ultimately  recovered  and  enjoyed  by  tbe 
owner,  (J)  And,  upon  the  same  principle,  if  a  foreign  power  seises 
the  ship,  and  imprisons  the  seamen,  and  they  be  afterwards  re- 
leased, and  reassume  and  complete  the  voya^,  and  earn  fright, 
their  wages  are  continued  during  the  interruption  of  the  voyage, 
in  like  manner  as  in  a  case  of  capture  and  recapture.  The  Coort 
of  K.  B.  declared  the  law  to  this  effect  in  BtaU  v.  TAompftm,  (e) 
and  they  proceeded  on  the  sound  and  incontestable  principle  of 
the  marine  law,  that  the  title  to  wages  depended  on  the  ship  earn- 
ing her  freight  for  the  voyage,  connected  with  the  further  fiwt, 
that  the  mariners  were  not  guilty  of  any  breach  of  duty.  If  a 
neutral  ship  be  captured,  and  even  condemned,  and  the  sentence 
be  afterwards  reversed,  and  freight  for  the  voyt^  allowed  in  dam- 
ages, the  seamen  are  entitled  to  their  wages,  (af)  So,  in  the  case 
of  shipwreck,  if  any  part  of  the  ca:^  be  saved,  the  wages  of  the 
seamen  are  to  be   paid  without   any  deduction,  (e)      Whenever 

Ireight  is  earned,  wages  are  due,  and  must  be  paid,  and 

*  19S    *  every  agreement  that  goes  to  separate  the  validity  and 

equity  of  the  demand  for  wages,  from  the  feet  of  freight 

(cf)  8  B»p.  N.  p.  36. 

{a)  Girard  b.  Ware,  I  Petere  C.  C.  148. 

\h)  Hart  V.  The  Ship  Littli-jolin,  Peters  Adm.  115 ;  HowUnd  v.  Tbe  Brig  liBrinU, 
Ibid.  133;  Singstrom  n.  The  Schooner  Hazard,  Ibid.  3S4 ;  Brooks  e.  Dorr,  S  Mua 
39  ;  Wetmoie  v.  Henshaw,  19  Johns.  3E4 ;  Brown  v.  Lull,  S  Snnmer,  443. 

(e)  4  Eut,  546. 

\i)  Willard  v.  Dorr,  3  Mason,  161 ;  Brown  t>.  LnU,  S  Stunner,  443,  8.  P.  Sm^. 
p.  299,  n.  c. 

(e)  Pitman  v.  Hooper,  3  Snnmer,  90,  61,  67. 
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just  aad  hTimane  coosideratioDS,  been  held,  that  an  additioiial 
clause  to  the  Ehippiog  articles,  by  which  the  Beamen  engaged  to 
pay  for  aU  mediemet  mid  medical  aid  futiAer  than  tAe  medioai  dutt 
afforded,  was  void,  as  being  grossly  inequitable,  and  contrary  to 
the  policy  of  the  act  of  C<HigresB.  (b)  *  It  has  likewise  been  de- 
cided, that  a  stipulation  that  the  wages  of  the  seamen,  earned  in 
the  intermediate  periods,  should  depend  uptm  the  ultimate  soo- 
cessfol  tennination  of  a  laog  and  divided  voyage,  was  inoperatiTe 

and  void,  (c) 
*  194       *  Mariners  are  bound  to  contribute  out  of  their  wages 

for  embezzlements  of  the  cai^,  or  injories  produced  by 
the  misconduct  of  any  of  the  crew.  But  the  circomstances  must 
be  such  as  to  fis  the  wrong  upou  some  of  the  crew ;  ^  and  tiben, 
if  tlie  individual  be  unknown,  those  of  the  crew  upon  whom  the 
presumption  of  guilt  rests,  stand  as  sureties  for  each  other,  and 
tliey  must  contribute  ratably  tA  the  loss.  Some  of  the  cases  in 
the  books  have  established  a  general  contribution  &om  all  the 
crew  for  such  embezzlements,  even  when  some  of  them  were  in  a 
situation  to  repel  every  presumption  of  guilt ;  but  neither  pubhc 
policy,  nor  principles  of  justice,  extend  the  contribution  or  forfeit- 
ure of  w^es  for  such  embezzlements,  beyond  the  parties  immedi- 
ately in  delicto.*    This  just  limitation  of  the  rule  was  approved  of 

men  are  not  bound,  rtrrfto  jure,  to  obej  orders  fbr  BCTTicea  not  within  the  eostnct 
But  in  m/  view  of  the  subject,  ■  iCrict  conitmction  of  the  articles  must  in  nuuij  cue* 
give  waj  to  a  larger  construction,  founded  on  the  necessities  of  mankind,  the  control- 
ling influences  of  the  moral  sense,  and  the  imperative  duties  of  humanitj. 

(b)  Harden  v.  Gordon,  2  Mason,  Ml. 

(c)  The  Juliana,  3  Dod.  Adm.  KM ;  Abbott  on  Shipping,  9th  Am.  ediL  Bottoi, 
I&IB,  p.  T4S.  See,  also,  to  the  same  effect,  Judge  Winchester's  decision  In  the  District 
Court  of  Maiyluid,  ia  1  Peters  Adm.  187,  notej  Millet  v.  Stephens,  in  Mass.  1800, 
cited  in  Abbott  on  Shipping,  Sth  Am.  edit.  743,  745.  The  decision  of  Lord  Stowdl, 
in  The  Juliana,  is  made  with  great  force  and  spirit.  He  tooh  a  wide  view  of  the  sub- 
ject, and  concluded,  on  the  authoiit)'  of  the  Court  of  Admiral^,  of  the  Court  of  Chan- 
cery, and  of  the  courts  of  common  law,  that  whera  a  vojage  was  divided  by  varioni 
ports  of  deliveij,  a  proportional  claim  fbr  wages  attached  at  each  of  such  ports ;  and 
Aat  all  attempts  to  evade  or  invade  that  title,  bjrennndatioDS  obtained  li«m  the  man- 
mem  without  any  conuderation,  b;  collateral  bonds,  or  by  contracts  inserted  in  Ae 
bodj  of  the  shipping  articles,  were  ineffixtoal  and  vend.  The  itotnte  of  6  Wm.  IV.  c. 
IE),  sec.  5,  has  dedoied  all  such  clauses  in  the  articles  of  (hipment  to  be  inoperative  and 
void.    Abbott  on  Shipping,  5th  Am.  edit.  p.  749. 

*  See  Freeman  i>.  Baker,  1  Blatch.  &  Howl.  Adm.  372. 
I  Joy  n.  Allen,  S  Wood.  &  Minot,  304. 

*  Alexander  v.  Oallowaj,  1  Abbott  Adm.  261. 
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r  the  English  Court  of  C.  B.  in  Thompson  t.  Colliiu,  (a)  ia  t 
>a8truction  of  the  clause  in  the  usual  shipping  articles,  insei 
)  fflifoTce  this  regulation  of  the  marine  law.  It  vas  also  adoj 
f  the  Supreme  Court  of  New  Tork,  in  Lewu  t.  Davit,  (h) 
Aerwards  ably^  and  thoroughl7  -vindicated,  even  against  the  I 
athority  of  Valin,  b;  the  Circuit  Court  of  the  United  Statee 
le  District  of  Massachusetts,  in  the  case  of  Spurr  v.  Pearson 
"he  doctrine  of  that  case  is  so  moral  and  so  just,  that  it  ma; 
ud  to  rest  on  immon^le  foundations.  The  substance  of  il 
lat  where  the  embezzlement  had  arisen  from  the  fault,  fir 
onnivance,  or  negligence  of  any  of  the  crew,  the;  are 
ound  to  contribute  to  the  reparation  *  of  the  loss,  in  pro-  • 
ordon  to  their  wages.  If  the  embezzlement  be  fized  on 
uf  indiTidual,  he  is  solely  responsible  ;  and  where  it  was  n 
7  the  crew,  but  the  particular  oflfender  is  unknown,  and  f 
be  circumstances  of  the  case  strong  presiunptions  of  guilt  a] 
0  the  wljole  crew,  all  must  contribute.  Where  no  reasoni 
iresumption  is  shown  against  tlieir  innocence,  the  loss  musi 
lome  ezciusiTcly  by  the  owner  or  master.  In  no  case  are 
nnocent  part  of  the  crew  to  contribute  for  the  misdemeanor 
he  guilty ;  and  in  case  of  uncertainty,  the  burden  of  the  pi 
if  innocence  does  not  rest  on  the  crew,  but  the  gnilt  of  the 
ies  is  to  be  established  beyond  all  reasonable  doubt,  before , 
untribution  can  be  demanded. 

In  case  of  shipwreck,  and  there  be  relics  or  materials  of 
ihip  saved,  many  of  the  old  ordinances,  as  well  as  the  new  c 
nercial  code  of  France,  allow  a  compensation  to  the  seamen, 
)f  the  remains  which  they  had,  by  their  exertions,  or  as  salv 
:oiitributed  to  preserve,  (a)  There  were  no  Enghsh  decisions 
:he  point  when  Lord  Tentcrden  published  the  third  edition  of 
vork ;  but  some  of  the  decisions  in  this  country  seem  to  cons: 
the  savings  of  the  wreck  as  being  bound  for  the  arrears  of 
seamen's  wages,  and  for  their  expenses  home ;  and  Lord  Stc 
iias,  since  the  Pennsylvania  decisions,  allowed  to  the  seamen 

{•■)  4  Bm.  &  FnU.  347. 

{b)  S  Johns.  17. 

(c)  1  Huon,  104.    8«e,  alio,  Edward*  b.  Bbenun,  CHIpn,  461. 

(a)  TheLawsofOleron,  ftrtSiofWisbo}',  an.  IS;  Ihe  Huseatic  Ord.  art. 44 
On),  of  Philip  U.  tit.  ATerage,  art  la ;  The  Ord.  of  Botlerdun,  art.  319,  ui< 
Freneh  OnL  of  the  Marine,  lir.  3,  lit.  4,dea  Loyen  dei  Matelota,  art.  9;  Code  de  ( 
meiTx,  ait.  S59. 
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whose  exertions  part  of  a  vessel  had  been  saved,  Uie  pajmeat  of 
their  vf^s,  as  far  as  the  IragnieDts  of  the  materials  Tould  form 
a  fund,  although  there  was  no  fre^ht  earned  bj  the  owners,  (b) 

In  such  cases,  where  the  Yoytt^  is  broken  up  bj  via  m^or^ 
*  196    *  and  no  freight  earned,  no  wages,  eo  jtomine,  are  due ;  and 

the  equitable  claim  which  seamen  may  have  upon  the  re- 
mains of  the  wreck  ia  rather  a  claim  for  salvage,  and  seems  to 
be  incorrectly  denominated  in  the  books  a  title  to  wt^es.  Wages, 
in  such  cases,  would  be  contrary  to  the  great  principle  in  marine 
law,  that  freight  is  the  motiier  of  wages,  and  the  safe^  of  the 
ship  the  mother  of  &eight.  (a)  If,  however,  the  seamen  abaodon 
the  wreck  of  a  ship  as  being  a  hopeless  case,  and  without  the  in- 
tention of  returning  to  possess  and  save  it,  the  contract  between 
them  and  the  owners  is  dissolved,  and  they  lose  their  lien  or  priv- 
ilege for  any  equitable  compensation,  whether  as  wages  or  sal- 
vage.    Their  claim  is  extinguished,  and  though  other  persons  may 

(b)  Ttra  Neptnna,  1  Hagg.  AOm-aai;  I  ^nsn  Adm.  54,  19S;  9  Ibid.  436;  Fn>^ 
Ittgliaia  e.  Prince,  3  Masa.  563 ;  Lewis  r.  The  Elizabeth  and  Jane,  Ware,  49.  Ia 
Adam*  s.  The  Sophia,  Gilpin,  77,  and  in  Brackett  v.  The  Hercnlcse,  Ibid.  184,  Jodgo 
EopluQgOD  held,  that  where  a  portion  of  the  Tesael  or  her  cargo  was  lared  bj  the  mcri- 
torioQS  exertioat  of  the  seamen,  a  new  lien  arose  thereon  for  tbeir  wage*,  thou^  tbs 
IVeight  b«  loat. 

{a)  Dunnet  d.  Tonhagen,  3  Johns.  1S4 ;  The  Saratoga,  a  Gallison,  164.  Tbe  opin- 
ion of  Judge  Story  in  the  case  of  The  Two  Catharines,  9  Mason,  339,  concludes  with 
the  declaration,  that  his  "  review  of  American  judicial  decisions  establishes  it  as  a  com- 
mon and  reoeired  doctrine,  that  the  wages  recoTered  in  cases  of  shipwreck  are  twoverad 
in  the  nature  of  saltage,  and  84  such  form  a  lien  on  the  proper^  saved.  And  in  lU* 
view  the;  are  perfectly  consistent  with  the  rule  that  makes  the  earnings  of  freight  gen* 
eraDj  a  condition  of  the  payment  of  wages."  But  in  the  case  of  The  Masaasoit  U. 
S.  District  Court,  Mass.  1844,  7  Law  Rep.  639;  Sprague  Deds.  97,  the  altowanea 
of  clum  to  mariners  at  lalmrt  in  the  case  of  shipwreck  is  considered  as  a  startling 
Tiolotion  of  a  prindple  of  maritime  policy.  So  Lord  Stowell,  in  the  case  of  The  Nep- 
tone,  I  Hagg.  Adm.  SS7,  ngected  the  allowance  to  the  seamen  u  ideagt,  nud  said  that 
it  reeled  on  the  ground  of  tcaga,  and  indeed  it  is  said  that  they  are  nailed  to  ibo  last 
plank  of  the  ship,  and  the  last  fragment  of  the  freight.  See  the  cases  examined,  and 
the  discoBsioiu  reforred  to,  in  Abbott  on  Shipping,  9th  Am.  edit.  Boston,  pp.  750- T5C. 
The  qneatioii  seems  to  be  rather  one  of  verbal  disenSBion  and  eritiGisiii,  than  of  a  sab- 
stantial  distinction.' 

1  The  maritime  law,  oo  principle  of  public  policy,  makes  an  exception  to  the  rule  of 
the  common  law,  and  allows  in  case  of  shipwreck  an  extn  reward  in  the  nature  oF  tal- 
Tage  to  seamen,  according  to  their  merit,  beyond  their  wage*,  against  the  proptttf 
sared,  which  ought  not  to  be  less  than  the  expenses  of  their  nturn  home.  The  Dawn, 
Davois,  191.  See  also  the  John  Perkins,  SI  Law  Bep.  87 ;  and  Bmoe  c.  The  America, 
Newb.  Adm.  195. 
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sees  the  propertf  which  had  become  direlect,  it  belongs  to  the 
ginal  owner,  btirdened  with  their  claim  for  salv^e.  (b) 
By  the  act  of  Congress,  [e)  one  thiid  of  the  seamen's  wages  is 
e  at  every  port  where  the  ship  unlades  and  delirers  her  cargo, 
less  there  be  an  express  stipolation  to  the  contrary ;  and  when 

b)  Leiris  V.  The  Eltzabetli  mad  Jane,  Diitrict  Court  of  Ibine,  Ware,  41. 

e)  Act  of  Cangreu,  SOth  July,  IT90,  c.  39,  MC  6.    The  Bngluh  itatate  lair  toIip 

)  Xo  aeuuen  in  the  mercluuit  MTvice  hu  b««a  reviMd  uid  improred  bj  the  itatuta 

i  and  6  Wm.  IV.  c.  19,  nbich  baa  great];  betlered  the  conditioa,  and  Hcnred  the 

iicction  of  the  rights  of  seamen.    The  prorisiont  of  the  statute  are  commeiiUd 

m  with  Jeantitig,  candor,  and  itnmg  approbation,  in  the  Law  Magazine,  No.  30, 

;.  3,  an  article  well  worthy  of  the  itadent's  penual.    The  act  ii  entitled  "  An  Act 

amend  and  consolidate  the  laws  relating  to  the  merchant  seamen  of  the  United 

ngdom,  and  for  forming  and  oaintuning  a  register  of  all  the  men  engaged  in  that 

-rice."     It  repeals  the  acts  of  3  and  S  Ann,  S  Geo.  II.,  9  Geo.  III.,  31  Geo.  in.,  37 

«.  ni.,  45  Geo.  HL,  98  Geo,  III.,  S9  Geo.  m.,  4  Geo.  IV.,  and  a  and  4  Wm.  IV. 

r  soc.  3,  no  seamen  to  be  taken  to  eea,  without  a  written  agreement  signed  bj  the 

uier  and  seamen,     (a.)  Form  prescribed.    (4.)  Penalty  fbr  taking  seamen  to  sea 

thODt  Each  articles.     (S.)  Agreement  not  to  aSect  the  seamen's  lien  for  wages,  and 

contrary  to  the  act  void.    (6,)  If  the  seaman  shall  refbse  to  join  the 

lea,  or  absent  himself,  be  may  be  apprehended  by  warrant,  and  com- 

lose  of  coneccioQ,  at  hard  labor,  tor  thirty  days ;  thongh  if  he  and  the 

he  may  be  delivered  on  board,  paying  costs,  to  be  abated  from  his 

(7.)  AAer  the  voyage  has  commenced,  if  the  seaman  wilfully  absents 

riti  a  ratable  share  of  wages.     (S.)  Mode  of  ascertaining  it  when  ths 

IB  fbr  the  voyage.     (9.)  Forfeiture  lor  absolute  desertion.     (10.)  Pen- 

ing  deserters.    (II.)  Periods  for  payment  of  wages.    (12.)  Pajmenia 

assignment  or  bill  of  sale  of  wages  valid.     (13.)  When  discharged, 

ve  a  certiBcate  of  his  service  and  discharge.    (U.)  Remedy  (br  wages 

c.  and  the  master  forfeits  £5  for  debnlt  in  prompt  payment.    (15.) 

I  of  recovery  of  wages  not  exceeding  £30.    (IG.)  Wbeii  no  costs.    (IT.) 

1  in  a  foreign  port,  the  crew  to  be  sent  homo  at  the  expense  of  the 

r.     (IS.)  If  hnrt  in  the  service,  to  be  helped  gratis.     (19.)  A  r^isler- 

ihed.    (31.)  Masters  of  ships  trading  abroad,  and  in  the  home  trade, 

f  their  crews  on  thmr  return.   (23.)  Ketnn  to  be  made  in  cases  of  ship 

road.    (35.)  The  consul  takes  charge  of  their  effects,  dying  abroad. 

K  (0  37.)  RegulatiODi  as  to  parish  boys  put  out  apprentices  in  the  sea^scrvice.    (40.) 

L  misdemeanor  to  fbrce  on  shore,  or  leave  behind  any  of  the  crew.     (41.)  Seamen 

(  >e  discharged  abroad  but  under  the  sanction  of  a  public  functionary.    (43.) 

I'  e  left  abroad  on  any  plea  without  such  sanction.    (44.)  When  allowed  to  be 

:i  nd,  to  be  paid  thrar  w^cs.    (48.)  Ship's  agreement,  on  arrival  at  a  fbreign 

(  be  left  with  the  consul.    (49.)  No  seaman  to  be  shipped  at  a  foreign  port 

r  the  privi^  of  the  consul.    A  corresponding  smnmaij  is  given  of  the  Amert- 

I         [ilations  in  Abbott  on  Shipping,  5th  Am.  edit.  Boston,  1846,  p.  323,  note  (I). 

r  ject  of  those  regolationg  has  been  already  mentioned  in  this  volume,  ante,  pp. 

)  See  Merchant  Shipping  Act,  17  &  18  Tict.  ch.  104,  {g  1I0-S8T. 
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tlie  vojage  is  ended,  and  the  cargo  or  baUaat  fiill;  discharged,  the 
w^es  are  due,  and  if  not  paid  within  ten  da;B  thereafter,  adou- 
raltj  process  may  be  instituted  in  rem  agaJUBt  the  ship,  {d) '  Bnt 
there  is  no  fixed  period  of  time  by  the  marine  lair  within  whi<^ 
mariners  must  proceed  to  enforce  their  lien  for  wages,  though  the 
lien  may  be  lost  to  the  seaman  and  other  privileged  creditors  by 
unreasonable  delay,  and  suffering  the  vessel  to  pass  into  the  bands 
of  a  bona  fide  purchaser  ignorant  of  the  clium.  («)  *  It  does  not, 
like  other  liens,  depend  upon  possession.  Seamen's  wages  are 
hardly  earned,  and  liable  to  many  contingencies,  by  which  they 
may  be  entirely  lost,  without  any  fault  on  their  part.  Few  claims 
are  more  highly  favored  and  protected  by  law,  and  when  due,  the 
vessel,"  owners,  and  masters,  are  all  liable  for  the  payment  of 

(d)  The  1ft«  of  England,  in  ordinary  cuea,  nquina  the  mariner  to  itaj  by  tbs  ih^ 
till  the  di«cbare«  of  the  cargo,  when  the  other  par^  hat  done  nothing  to  Bapenede  &o 
existiiig  contract  The  Baltic  Merchant,  Edw.  Adm.  B6;  The  Cambridge,  S  Hagg. 
Adm.  345,  34A.  In  Cloutmui  v.  Tunison,  I  Sumner,  373,  Mr.  Jiutica  Story  de- 
clared tha  aome  general  principle ;  bnt  Jndge  Peten,  in  Halting*  v.  The  Ship  Hajipy 
Keturn,  1  Petecs  Adm.  253,  wat  inclined  to  the  opinion  that  the  >euneD  ven  not 
bound  to  unlade  the  ibip  after  the  royage  i>  ended,  ddIcm  tpecuUly  bound  by  the  u~ 
tides.  A  upontaneoDt  deviation  of  importance  trill  entitle  tbe  teanneii  to  their  di»- 
cluvg« ;  but  by  the  Danieh  and  Dutch  Marine  Codet,  Chough  the  master  enloigci  or 
altera  the  voyage,  he  may  compel  the  aeamen  to  remain  in  the  aerrioe,  on  a  reason- 
able addition  to  their  wage*.  This  U  not  the  Eng-tiih  law.  Jacobaen'*  S«  Law*, 
I4S ;  Inatitnte*  of  tbe  Law*  of  Holland,  by  Vander  Linden,  639.  Tbe  ua^e  in  the 
United  Stotee  is  to  discharge  the  crew  before  unlading  the  veuel,  and  to  employ  otber 
persons  to  perform  that  service.  It  has  now  become  one  of  the  implied  terms  of  the 
contract  The  voyage  is  ended .  when  the  vessel  is  safely  moored  at  the  wbaif,  and 
then  the  ten  days  for  the  payment  of  tbe  wagea  begin  to  run.  But  if,  by  tha  terms  of 
the  contract  or  usage  of  the  port,  the  seamen  an  bound  to  remain  and  assist  in  dis- 
charging tbo  cargo,  then  the  ten  days  only  begin  to  mo  &om  the  discharge  of  the  cargo. 
When,  in  either  case,  the  seamen  are  discharged,  the  wagee  are  dne.  The  Maiy, 
D.  C.  U.  8.  Maine  District,  August,  1638,  Ware,  4H.  Jndge  Peten,  in  the  case  of 
Edwards  v.  The  Ship  Susan,  1  PeUrs  Adm.  IGT,  adopted  fifteen  working  days  as  a 
reasonable  time  from  the  end  of  the  voyage  for  the  unlading  of  Q»  catgo  and  the  paj- 
ment  of  wages. 

<(}  Ware,  1B6,  SIS. 

■  See  The  Cypress,  1  Blalch.  &,  Howl.  Adm.  S3 ;  The  Edward,  Id.  2SS ;  Freeman 
D.  Baker,  Id.  37S.  The  principles  touching  the  dudes  of  seamen,  under  a  contract  of 
hiring  for  a  sca-voyoge,  are  binding  upon  those  engaged  in  the  navigation  of  inland 
tide.waten.    The  Swallow,  OtcoU  Adm.  4 ;  The  Eagle,  Ibid.  S33. 

•  Scow  BoUvor,  1  Olcott  Adm.  474, 4S0 ;  Sloop  S.  W.  Jacobs,  Id.  BOS. 

*  It  is  yet  an  open  question,  whether  a  person  hired  to  load  stones  on  board  a  Tea- 
sel, to  navigate  a  vessel  in  a  river  to  the  sea,  and  there  lay  the  stone,  Jbc.,  are  engaged 
in  such  maritime  service  as  wUl  give  a  claim  on  the  vtud  fbr  their  wages.  Packard  r. 
The  Sloop  Lonisia,  3  Wood.  &Minot,4B.  A  female  cook  on  board  a  vessel  is  a  marins, 
and  may  sue  as  sncb.    The  Brandywine,  I  Newb.  Adm.  5. 


ECT.  xlvl]  cf  pebsonal  fbopebtt.  269 

lem.  (/)  The  seamrai  need  not  libel  the  veBsel,  B.t  the  ioterme- 
iat«  port  where  they  are  discharged.  Tbey  ma;  disregard 
jttomry  bonds,  and  pursue  their  lien  for  •  wages  after-  •  197 
ards,  even  against  a  subsequent  bona  fide  purchaser.'  It 
llovs  the  ship  and  its  proceeds,  into  whose  hands  soever  they 
ay  come,  by  title  or  purchase,  from  the  owner.^  Their  demand 
r  vages  takes  preceduice  of  bottomry  bonds,  and  is  preferred  to 
1  other  demands,  for  the  same  reason  that  the  last  bottomry  bond 
preferred  to  those  of  a  prior  date.  Their  claim  is  a  sacred  lien ; 
id  as  long  as  a  single  plank  of  the  ship  remains,  the  sailor  is  en- 
led,  as  against  all  other  persons,  to  the  proceeds,  as  a  security 
r  his  wages,  for  by  their  labor  the  common  pledge  for  all  the 
bts  is  preserved,  (a)  The  seamen's  lien  exists  to  the  extent  of 
e  whole  compensation  due  them.  There  is  no  diSerence  be- 
een  the  case  of  a  vessel  seized  abroad  and  restored  in  specie  or 
value ;  the  lien  reattaches  to  the  thing,  and  to  whatever  is  sub- 
tutcd  for  it.  This  is  not  only  a  principle  of  the  admiralty,  but 
is  found  incorporated  into  the  doctrines  of  the  courts  of  com- 
m  law.  ih)  In  the  French  law,  the  seamen's  lien  upon  the  ves- 
1  is  extinguished  aft.er  a  sale  and  a  voyage,  in  the  name  and  at 

/)  Fotbier,  Lontge  d«i  Hatelol«,  mc.  326 ;  Abbott  on  Sbipping,  put  4,  c.  4,  sec 
;  WjifaBDi  >.  Rosun,  11  Johnfl.  Ta ;  Taiio,  lom.  i.  751 ;  Wdt  D.  Oibbs,  4  Pick.  396. 
the  COM  of  The  BeUej  uid  Rhoda,  in  the  Diatrict  Court  of  Maine,  DaTcis,  IIS, 
7  marked  prolectiOD  wu  throTn  over  the  wages  of  seameo.  It  wu  held,  that  a 
^□■ble  note,  taken  bj  a  ksiubii  for  hii  wages,  will  not  extinguish  hti  claim  fm 
igfs,  nor  his  Uen  against  the  ship,  unless  he  be  distinctlj  informed  at  the  time  that 
h  would  be  the  efiect,  and  some  additional  secnri^  or  advanlage  be  given  Mm  for 
onncing  his  lien  on  the  ship,' 

a)  CoDsnlat  de  1«  Mer^  138 ;  9  Valin's  Com.  IS;  Madonna  didra,  I  Dodson,  37; 
lDe7  Core,  3  Ibid.  11 ;  The  Ship  Mary,  I  Paine  C.  C.  ISO ;  Sheppard  v.  Tajlor,  9 
len  U.  B.  6T& ;  Brown  v.  LnU,  3  Snmner,  443, 493 ;  Fitmaa  r.  Hooper,  3  Ibid.  91. 
h)  Sheppard  tr.  Tajlor,  9  Felen  U.  8.  679. 

TiM  V.  Balchen,  Olcott  Adm.  34. 

The  Loiiiu  Bertha,  1  Eog.  L.  &Eq.6e5.  If  a  seaman  is  also  part-owner,  his  lien 
wages  is  discharged  bjr  a  ihaiff'i  sale  on  Bzecation  against  the  ship.  OAUatLii  « 
e  niot,  3  Wallace  Jr.  S93. 

The  question,  when  a  maritime  lien,  not  Bccompanied  with  pMsession,  will  expire, 
t  much  discnssed  by  Hr.  Jastice  Woodbury,  in  Packard  v.  The  Sloop  Lonisa,  S 
lod,&  Hinot,49.  It  seems  that  it  will  coodnne  nntil  the  end  of  the  next  voyage,  or 
il  weh  time,  after  it  as  the  righia  of  thiitl  penons  sccme.  See,  also,  Leland  *.  The 
ip  Uedora,  Id.  93.  In  this  case,  a  doubt  it  expressed  whether  a  lien  on  a  foreign 
icl  for  repairs  is  not  wuved  bj  allowing  her  to  depart  without  any  attempt  to  eii- 

J3» 
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the  risk  of  the  purchaser ;  uicl  the  prefereace  of  the  seamea'a 
claim  ia  coDfined  to  the  irages  of  the  seamen  employed  in  tlie  last 

voyage,  (c) 
*  198       *  Desertion  from  the  ship  withoat  just  cause,  and  <mmo 

mm  revertendi,  or  the  justifiable  discharge  of  a  seaman  by 
the  master  for  bad  conduct,  will  work  a  forfeiture  of  the  wages 
previously  earned  ;  and  this  is  a  rule  of  justice  and  of  policy  which 
generally  pervades  the  ordinances  of  tiie  maritime  nations.  By 
the  English  statute  law,  (a)  and  by  the  act  of  Congress,  (b)  deser- 

{e)  Ord.  de  1>  Mar.  tit  De  la  Saisie  dei  NaTires,  nrt.  16 ;  De  I'Eiigagcinenl,  ut.  19; 
Code  de  Commerce,  arts.  191,  193.  The  Commercial  Code  of  Napoleon  teltlo  tbeoi^ 
der  and  righu  o(  privileged  debts  mnch  more  fbll/  and  preciael;  tliao  the  mwine  ofdi' 
nance  of  Loait  XIV. ;  and  this  prioritj  in  favor  of  Eeamen's  wages  pervade*  both  At 
maritime  ordinances.  Seenipra,  168.  The  venerable  Codoof  theCoiuolatodel  Mai^ 
c.  13S,  expressed  itself  on  the  subject  with  the  enei^  of  Lord  Stowell,  vhen  il  de- 
clared, that  mariners  mnst  be  paid  before  all  mankind,  and  that  if  tmfy  a  tiitglt  tial  ^ 
t)it  thip  uuu  Ujt,  Ihey  were  endued  to  it.  ConsQlat  de  la  Her,  par  Boucher,  torn.  iL 
SOS.  See  also  Cleirac  upon  the  Judgments  of  Oleron,  art.  8,  n.  31  ;  and  Boulay  Pa^, 
Conra  de  Droit  Com.  torn.  i.  IIS.  The  pref^nce  given  to  seamen  for  their  mga, 
over  all  other  daims,  upon  the  ship  and  freight,  ia  the  universal  law  of  maritime  En- 
rope.  The  wagea  of  eeamen  are  a  lien  on  the  vessel  and  freight,  and  mat  m  tin 
cargo  to  the  anmmt  of  the  fia^  due  upon  it.  Tbe  seanuui  baa  no  lieu  on  the  cargo  ai 
cargo,  —  it  is  on  the  thip,  and  on  the  fiaghl  as  appurtenant  thereto ;  and  to  br  as  (be 
cargo  ia  subject  to  frdght,  he  may  attaeh  it  a*  security  for  the  freight  that  may  be  doe. 
The  Lad;  Dnrham,  3  Hsgg.  Adm.  SOO.  When  tbe  gCDcral  owner,  and  when  the 
hirer  of  the  ship  for  the  vojage,  are  personally  liable  to  the  mariner*  for  their  wages, 
•ee  the  cases,  and  the  eiamiQation  of  them,  in  Cunis's  Treatise  on  the  Bights  and 
Dutiea  of  Merchant  Seamen,  33G  -  336.  The  master  has  Ma  lien  on  the  cargo  for  hii 
freight  The  cargo  ia  hypothecated  for  the  freight,  and  tbe  flight  ia  hypothecated 
fiir  the  seaman's  wages.  The  lien  on  the  freight  ia  not  taken  away  by  the  sintnte  of 
the  United  States,  allovring  to  seamen  process  against  the  vessel.  See  Poland  v.  The 
Brig  Spartui,  in  the  District  Court  of  Maine,  1  Ware,  134,  and  The  Pangott,  Ibid. 
330;  331,  where  the  question  as  to  the  extent  of  the  lien  ofbcamen  fbr  their  wages  is 
learnedly  discussed. 

{a)  II  and  la  William  m.  c.  T,  and  3  George  n.  c.  36.  See  also  The  Jufuter,  S 
Bagg.  Adm.  331. 

(b)  Act  of  Congress,  SOth  July,  IT90,  c.  S9,  sees.  3,  S.  In  Clontman  v.  Tnnison,  1 
Sumner,  3T3,  Judge  Story  held,  that  by  the  maritime  law,  the  voyage  is  ended  when 
tbe  ship  has  arrived  at  her  port  of  destination,  and  is  safely  mooi^,  though  her  cargo 
he  not  delivered,  and  desertion  afterwards  does  not  fodfeit  the  wages  at  large,  bnl  a 
partial  forfeiture  may  be  decreed  by  way  of  competiaation  fbr  breach  of  dn^.  Bo, 
in  another  case.  Judge  Hopkinaon  held,  that  if  a  aeaman  leaves  the  vessel  after  she 
il  moored  at  the  wharf,  at  tbe  last  port  of  delivery,  and  brfim  the  ditdtargt  of  lit  anyn, 
he  forfints  a  ratable  deduction  from  his  wages.  To  subject  the  seamen  to  the  Ibrfitit- 
ore  of  his  wages,  under  the  act  of  Congrels  of  1 790,  the  entry  in  the  logJtook,  on  the 
day  of  absence,  is  indispensable.'    Knagg  v.  Goldsmith,  Gilpin,  207 ;  Ibid.  319 ;  Ctont. 

I  Uhuy  V.  The  Washington,  Crabbe,  304  i  Brig  Cadmus  t.  Matthews,  3  Paine  C.  C 
339  ;  Hart  t>.  The  Otis,  Crabbe,  93. 
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cept  in  cases  of  great  ati^Mity,  visit  the  ofiences  of  seamen  iritii 
the  cumulated  load  of  f(nfeiture  of  vages  and  con^nsstion  in 
damages.    They  stop  at  the  forfeiture  of  the  vagea  antecedeot^ 

earned,  and  in  the  application  of  the  forfeiture,  the  adTanee 
*  199    wages  are  made  a  chai^  on  the  *  forfeited  vages,  bnt  the 

hospital  money  is  apportioned  ratably  on  the  wBges  for  the 
whole  Toynge.  In  these  r^ulations  the  moderation  of  the  oonrta, 
and  the  solicitude  which  the  peculiar  condition  and  character  of 
seamen  excite,  are  equally  manifest,  (a)  So,  if  the  seaman  quits 
the  ship  voluntarily,  or  is  driven  ashore  &om  necessity,  from  want 
of  provisions,  or  by  reason  of  cruel  usage  and  for  personal  safe^, 
tbffw^es  are  not  forfeited,  and  he  will  be  entitled  to  receive  them 
in  ftill  to  the  prosperous  termination  of  the  voyage,  {b) '  On  the 
other  hand,  it  is  the  duty  of  the  seamen  to  abide  by  the  Teasel  as 
long  as  reasonable  hope  remains ;  and  if  they  desert  the  ship  under 

(a)  WlitloD  D.  The  Brig  Commerce,  1  Feien  Adm.  160 ;  Thorue  r.  White,  Ibii. 
ITS;  Self*.  The  Hari^  Ibid.  1S«;  The  Ship  Mentor,  4  Mawm,  B4,  101;  The  Malta, 
3  Kagg.  Adm.  169;  The  Soaam,  aid.  139,  note;  Hntriiiiuoii  s.  Coombi,  DiMiut 
Court  of  Maine,  1  Wan,  65.  In  the  case  of  the  Ship  Mentor,  Mr.  Justice  Stofj  made 
tome  practical  regolationa  ai  to  the  disposition  of  the  forleited  wages,  and  he  did  nai 
consider  it  lo  be  a  settled  rule,  that  sren  the  commisaion  of  the  oBence  of  endeaTorins 
to  make  a  revolt  was  in  all  caaa  to  be  viated  irith  %  total  fiirfeituM  of  wages.  Thought 
a  seaman  be  jnstly  discharged  during  die  voTage  for  disobedience  of  orders,  it  was  ssi«l, 
by  Dr.  Luihington,  in  (he  ewe  of  The  Blake,  1  W.  Bob.  Adm.  T»,  to  be  a  very  infirm  t«M 
of  tlie  fitnefls  of  depriving  him  of  his  wages.  Wages  maj  be  forfeited  wbare  the  diaobe- 
dience  of  orden  is  to  such  an  exlmt  as  to  render  the  ditcharge  of  the  seaman  impfta' 
tivelj  Dec«8»ar7  to  the  Mfet;  of  the  sbip,  and  the  dae  preaervatioa  of  discipliDc. 
Where  a  seaman  was  sent  botoe  from  a  foreign  port,  in  Irons,  b;  onler  of  the  Amer- 
ican consul,  for  bad  conduct  of  an  aggrarated  character,  and  was  t)ierefoi«  disabled, 
hf  his  own  fault,  from  the  performance  of  his  datj,  his  wages  were  deemed  foifriled. 
Smith  V.  Treat,  DaveJs,  366 ;  4  New  York  Legal  Observer  for  Janoar;,  1846. 

(&)  Jugemensd'01eron,art.l3iliimlando.  Slephens,3Esp.N.P.  369;  The  Favorite, 
a  Bob.  Adm.  333 1  Bell's  C(»n.  c.  4,  sees.  1,4;  Sherwood  o.  Mcintosh,  Ware,  109;  Bice 
V.  The  Poltj  and  EitC;,  f  etcn  Adm.  430  ;  Magee  v.  The  Moss,  Gilfdn,  319.  Befiual 
lo  proceed  on  a  voyage  not  designated  by  the  articlee  is  not  snch  a  desertion  as  woib 
a  forfeiture.  1  Hagg.  Adm.  183,348,317.  So,  if  the  master  has  an  avowed  iulentkni  to 
go  on  a  diflercut  voyage  previous  to  the  completion  of  a  voyage  for  which  a  seaman  had 
signed  the  shipping  articles,  such  an  intended  departure  ■will  be  snfflcieni  to  jnslifT  tlM 
seaman  leaving  the  ship  and  tning  for  his  wages  daring  the  time  he  lerved  on  boaid. 
Bajward  v.  Muae,  Kerr's  N.  B.  39!.^ 

1  The  Modem,  Oloott.Adm.  SS9.  And  the  right  of  seamen  to  leave  the  veasel  on 
the  ground  of  a  gross  deviation,  will  not  justify  them  in  taking  potseesion  of  the  vet- 
■el  while  at  sea.    The  Mary  Ann,  1  Abbott  Adm.  370. 

*  Prince  Edward  r.  Trevellick,  38  Eng.  L.  &  Eq.  S0> ;  The  America,  1  Blatch.  A 
Bowl.  Adm.  IBS. 
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ircumstaaces  of  danger  or  distress  &om  perils  of  the  sea,  whc 
heir  presence  and  exertions  migbt  have  preretited  damage,  or  r 
tored  the  ship  to  safety,  thej  forfeit  their  TSges,  aad  are  answe 
ible  in  damages,  (e)  And  even  vhen  a  Maman  might  veil  hai 
teen  discharged  in  the  course  of  tiie  voyage,  for  gross  mishehavio 
f  the  master  refuses  to  discbai^  him,  and  leaves  him  in  impri 
lament  abroad,  he  trill,  in  that  case,  be  entitled  to  his  wages  unt 
us  return  to  the  United  States  after  deducting  from  the  claim  h 
ime  of  imprisomnest.  (d) 

<c)  Sinu  s.  Huinoi,  I  Felan  Adm.  SK  ;  The  Dawn,  DaTsii,  121 ;  Americi 
Fuiiit  for  October,  1841,  SIS. 

{d]  Bock  V.  Laoe,  12  Serg.  &  Rswle,  266.  If  a  seaman  learea  the  ehip  withoat  ji: 
XDW,  the  master  may  enter  th«  deMrtioo  In  the  log-book,  under  the  act  of  QmgR 
)f  1790,  which  will  work  a  fbrfeitoie  of  wages  antecedently  doe ;  or  he  may  have  i 
mtil  the  Teuel  U  nwidy  to  lail,  and  then  the  contract  continiH 
The  impruonmenc  is  the  pnaishment.  Brower  k.  The  M^s 
Tntktj  of  Commerce  and  Narigatloa  between  the  United  Stat 
t  HanoTW,  Ua;  30,  1S40,  art.  fi,  and  between  United  States  ai 
it,  1S4I,  art.  11,  coniali,  Tice-consals,  and  commcrdal  agei 
joire  the  assiatanoe  of  the  local  aathoritiea  for  the  search,  arrei 
deserters  fhim  the  ships  of  war  and  merchant-Tcssels  of  th( 
1  is  to  be  nude  in  writing,  with  the  exhibition  of  the  regisleis  i 
})ls,  or  other  official  documents,  proTing  that  such  individui 
ews ;  and  then  the  surrender  is  not  to  be  reftised.  The  deserte 
iposal  of  the  consuls,  &c.,  and  confined  in  the  public  prisons, 
if  those  claiming  them,  in  order  to  be  sent  to  the  Tessels,  &c. ;  i 
exceed  foor  months.  , 

of  the  maritime  l&w  concerning  seamen,  I  hsTe  been  led  to  co 
tbe  admiralty  decisions  in  the  District  Court  of  FennsyWanij 
0  take  my  Icare  of  this  branch  of  the  subject  without  expressii 
the  obligation  which  the  profcuion  and  the  country  at  large  a 
le  author  of  those  deciaions.  Tbey  discover  a  bmiliar  acqnaii 
le  ordinances  of  continental  Europe,  those  abundant  fountains  i 
jnriipmdencQ.  They  have  investigated  the  sound  principl 
»  contain,  in  a  spirit  of  &ce  and  liberal  inquiry ;  and  they  ha 
he-rights  and  claims  of  mariners,  under  the  influence  of  a  kei 
ong  filing  of  bumaoi^,  and  an  devaled  tone  of  moral  sen 


OF  PEBSONAL  PBOPERTT.  [?MJV. 


LEOTUEB  XLVII. 

OF  THE  C0in3U.CT  OP  AFFBEIOHTKENT. 

(1.)  (y  tJu  eharttr-forty. 

A  cbarter-parlT'  is  a  contract  of  affreightment  in  Tiidiig,  by 
which  the  owner  of  a  ship  lets  the  whole,  or  a  part  of  her,  to  t 
merchant,  for  the  conveyance  of  goods  on  a  particular  toji^  in 
cotuiideratioii  of  the  payment  of  freight. 

All  contracts  uuder  seal  were  anciently  called  charten^  and 
they  used  to  be  divided  into  two  parts,  and  each  party  interested 
took  one,  and  this  was  the  meaning  of  the  charta^artita.  It  was 
a  deed  or  writing,  divided,  consisting  of  two  parts,  like  an  inden- 
ture at  common  law.  (a)  Loi'd  Mansfield  observed,  that  the  char- 
ter-party was  an  old  informal  instrument,  and  by  the  introduc- 
tion of  different  clauses  at  diSereut  times,  it  was  inaccurate,  and 
sometimes  contradictory.  But  this  defect  has  be^i  supplied,  by 
giving  it,  as  mercantile  contracts  usually  receive,  a  liberal  con- 
etruction,  in  furtherance  of  the  real  intention  and  the  usage  of 

trade.^ 
*202   .    *This  mercantile  lease  of  a  ship  describes  the  parties, 
the  ship,^  and  the  voyage,  and  contains  on  the  part  of  the 

(a)  Batler,  n.  13B,  ta  lib.  3,  Co.  Litt. ;  FoUuci'b  Chaittr-Fiity,  bj  C.  Cashing,  b.  I ; 
Tklia'a  Com.  torn.  i.  fll7.  The  liuiislBtioa  of  Fothier's  TnaUue  on  Maritime  Coa- 
tiucUi  by  Hr.  C.  Cashing,  uid  published  at  Boston,  in  18S1,  is  ne«t  uid  accurate,  and 
die  notes  which  are  added  lo  the  volame  axe  highly  creditable  to  tbe  indnioj  and 
learning  of  the  author.  Bat  the  work  wna  limited  to  the  treatiaet  on  Charter-Birt;, 
Average,  and  Hiring  of  Seamen.  It  would  contribute  greatly  to  tbe  circulation  ud 
cnltiTation  of  mBritimc  law  in  this  country,  if  some  other  tiealiMi  of  Fothier,  and  aba 
the  Commentaries  of  Yalin,  could  appear  in  an  English  dress. 

Since  (be  third  edition  of  this  work,  Mr.  L.  S.  Gushing  has  published,  at  Boston,  a 
transUtiiH)  of  Fothier's  Treatise  on  the  Contract  of  Sale ;  and  if  dnly  encoataged,  as 
ire  hope  and  tmst  he  will  be,  he  promises  a  translation  of  the  other  excellent  titatilM 
of  Pothier  on  the  various  commerdal  contracts. 

>  A  court  i>f  equity  mil  not  in  general  decree  specific  performance  of  a  dlaTte^ 
party  by  the  owner,  but  will  restrain  by  iignnction  an  inconsistent  use  of  tbe  tcsmL 
See  Mattoa  e.  Gibson,  4  De  0.  &  J.  276. 

'  The  description  ia  a  charter-party  of  the  tonnage  of  a  TCssel  is  not  a  narrantj'- 
JQarker.u.  Windle,  37  Eng.  L.  &  £q.  96 ;  Ashbomcr  v.  BoUhen,  3  Seld.  362. 
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under  the  like  circ&mstaiices,  at  the  time  and  place  of  the  ahip- 

ment.  {<^ 
*  20S       *  It  is  the  duty  of  the  ovner  of  the  ship  not  onlj  to  see 

that  Bbe  is  duly  equipped  and  in  a  snitable  conditioD  to 
perfonu  the  voyage,  but  to  keep  her  in  that  condition  tfarou^KUt 
the  voyage,  unless  he  be  prevented  by  perils  of  the  sea.  (a)  If,  in 
consequence  of  a  failure  in  the  due  equipment  of  the  vessel,  the 
charterer  does  not  use  h^,  he  is  not  hound  to  pay  any  freight, 
but  if  he  actually  employs  her  he  must  pay  the  freight,  thou^ 
he  has  his  remedy  on  the  charter-par^  for  damages  sustained  by 
reason  of  the  deficiency  of  the  vessel  in  her  equipment,  {b) 
The  freighter  is  bound  on  his  part  not  to  detain  the  ship  be- 
yond the  stipulated  or  usual  time,  to  load,  or  deliver  the  cai^ 
or  to  sail.  The  extra  days  beyond  the  lay  days,  (being  the  days 
allowed  to  load  and  unload  the  cai^,)  aie  called  days  of  de- 
murrage; and  that  term  is  likewise  applied  to  tlie  payment  for 
such  delay,  and  it  may  become  due  by  the  ship's  detention,  for 
the  purpose  of  loading  or  unloading  the  cai^,  either  before,  or 
during,  or  after  the  voyage,  or  in  waiting  for  convoy,  (e)  If  the 
claim  for  demurrage  rests  on  express  contract,  it  is  strictly  en- 
forced, as  where  the  running  days  for  delivering  the  cargo  under 
the  hill  of  lading  had  expired,  even  though  the  consignee  was  pre- 
vented from  clearii^  the  vessel  of  the  goods  by  the  default  of 
others,  (d) ' 

{d)  PoOiier,  Chart^'Pwtie,  No.  S ;  Abbott  on  Shipping,  Id. ;  Htmter  v.  Frj,  S  B.  A 
Aid.  *2l. 

{a)  Patnam  t>.  Wood,  S  Maai.  4«1 ;  mphj  v.  Scaife,  S  Btun.  &  CreM.  167. 

(b)  Havelock  v.  Oeddes,  ID  East,  MS. 

(e)  LawM  on  Chartcr>Paitica,  130.  Snodaj  is  included  (in  the  absence  of  ciiftom} 
In  compntatloQ  of  the  laj'  dajB  at  the  port  of  diaeharge.  Brown  e.  Johnaon,  1 0  Mce- 
■on  &  Welsb^,  331.  The  nmning  days  in  charter-parties  mean  coniecndva  daji,  mi 
inclade  SandajB  and  holidaj^.  Bnt  if  the  contract  ipeaks  of  working  days,  Sundlji 
Uld  holidays  are  excladed.  Cochmn  v.  Betbcrg,  3  Egp.  Ill ;  Brown  v.  JoboMin,  op- ; 
Keld  r.  Chaae,  Sup.  Court,  N.  T.  18«,  3  N.  Y.  Legal  Observer,  8.' 

(d)  Leer  v.  Tates,  3  Taunt.  3ST  ;  Harman  d.  Gandolph,  Holt  N.  P.  3S.  The  aigu- 
ment  is  fairly  stated,  and  this  rigoroas  rule  ably  vindicated,  by  Mr.  Holt,  in  a  note  lo 
the  case  last  referred  to,  and  that  note  was  afterwards  transferrGd  to  hia  TreatiM  on 
Shipping,  vol.  ii.  IT,  note. 

>  Biotdt*  B.  Hinton,  1  Cal.  481. 

*  The  consignee  of  goods  is  liable,  in  an  action  by  the  maetcr,  for  demnmge,  a^ 
«4wn,  by  the  bill  of  lading,  the  payment  of  demnrrage  is  made  a  conditioii  of  tbe  de- 
livery of  the  cargo.  Wegener  v.  Smith,  38  Eng.  L.  &  Eq.  356 ;  Smith  c.  Sicvrting, 
30  Id.  383.  S.  C.  BfflmMd  in  the  Excbeqner  Chamber,  5  EU.  &  Bl.  M5 ;  Chappel  r. 
Comfort,  10  C.  B.  (N.  8.)  803.    See  Clendaidel  r.  Tuckermao,  IT  Baib.  (S.  Y.)  IH. 
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The  old  and  the  new  French  codas  of  commerce  require  the 
cbarter-partj  to  be  in  writing,  though  Valin  holds  that  the  con- 
tract, if  bj  parol,  would  be  equally  valid  and  binding,  (e) 
*  In  the  Eaglish  law,  the  hiring  of  ships  without  writing  *  204 
is  andoabtedlj  valid ;  but  it  would  be  a  very  loose  and  dan- 
gerous practice,  at  least  in  respect  to  foreign  voyages.  In  the 
river  and  coasting  trade  there  is  less  formality  and  less  necessity 
for  it ;  and  the  contract  is,  no  doubt,  frequently  without  the  evi- 
dence of  deed  or  writing,  (a)  ^ 

.  If  either  party  be  not  ready  by  the  time  appointed  for  loading 
the  ship,  the  other  party,  if  be  be  the  charterer,  may  seek  another 
ship,  or,  if  he  be  the  owner,  another  cargo.  This  right  arises 
&om  tlie  necessity  of  precision  and  punctuality  in  all  maritime 
transactions.  By  a  very  short  delay,  the  proper  season  may  be 
lost,  or  the  object  of  the  voyage  defeated.*  And  if  the  ship  be 
loaded  only  in  part,  and  she  be  hired  exclusively  for  the  voyage, 
and  to  take  in  a  cargo  at  certain  specified  rates,  the  freighter  is 
entitled  to  the  full  enjoyment  of  the  ship ; '  for  he  is  answerable 
to  the  owner  for  freight,  not  only  for  the  cargo  actually  put  on 
board,  but  for  what-  the  vessel  could  have  taien,  had  a  full  cargo 


(e)  Ord.  da  la  Har.  Ut.  a,  tit.  T>es  Charte-PortiH,  art.  1,  and  Valin's  Com.  Ibid. 
C«de  de  Commerce,  art  ST3.  The  contract  for  demurrage  berond  the  laj  dtjt  ia 
fieqncBtlr  KB  express  coTenont  In  a  charter-part;,  binding  the  cargo  for  the  perform- 
uux  of  the  cOTttisnt  to  paj  demurrage,  m  well  as  of  the  covenant  to  paj  freight;  and 
the  lies  ia  tba  Mme  in  both  case*,  anleii  sabBequeotl?  waived  hj  Mme  explicit  act  on 
the  part  of  the  owner.    See  the  case  of  The  Volonieer,  1  Sumner,  551. 

(a)  MoUoy,  de  Jure  Mar.  b.  a,  c.  4,  aec.  3 ;  Bonla;  Fat^,  torn.  ii.  268,  S69. 


I  Bdmisaibilitr  of  parol  eridence  in  the  conatrnction  of  the  charter-par^, 
[Tabome,  36  Eng.  L.  &  Ex.  299  ;  Fhillipa  v.  Briard,  37  Id.  480. 
terial  delay  discharges  a  charterer  of  his  liability  to  load  the  veaael.  Olin 
Wela.  It.  &  Gor.  416;  Stragnell  r.  Friedrichaen,  19  C.  B.  (N.  S.)  492; 
Steam  Nav.  Co.  r.  SUpper,  U  C.  B.  (N.  S.)  493.  After  goods  have  been 
rd  of  the  ship,  though  before  she  has  broken  ground,  the  freighter  cannot 
su«pt  bj  pajing  freight  and  otherwise  indemnifj'ing  the  master.  Tindall 
r.  Tijlor,  18  Eog.  L.  &  Eq.  SIO.  See,  however,  Bailey  n.  Damon,  3  Omy,  92 ;  Eeyser 
r.  Harbeck,  3  Dner,  373  ;  Butlett  e.  Camley,  fl  Dner,  194. 

'  Bat  the  ownn'  or  master  ■■  not  obliged  to  lake  on  board  more  cargo  than  the  vea- 
ttl  can  safely  carry,  althoogh  ahe  is  not  filled.  Wellon  v.  Hinot,  3  Wood.  &  liinot, 
438  ;  HoDter  c.  Fry,  3  B.  &  Aid.  4S1.  The  honest  o}union  of  a  competent  master, 
that  he  hes  taken  on  board  all  dw  cargo  his  vessel  will  safely  carry,  is  entitled  to  great 
weight,  and  caB  be  controlled  only  by  decisive  evidence  of  a  mislaks  on  his  pert.  Wee- 
ion  V.  Foster,  8  Cnrtis  C.  C.  lift, 
rot.  II^  84 
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been  furnished,  (i)  *  The  master  has  no  right  to  complete  the 
lading  with  the  goods  of  other  persons  without  the  coDsent  of 
the  charterer ;  ^  and  if  he  grants  that  permissiou,  the  master  unist 
account  to  him  for  the  freight.  He  has  no  right  to  compiain,  if 
the  charterer  refuses  to  grant  the  pennission,  or  complete  the 
lading,  provided  he  has  cai^  enou^  to  secure  his  freight.  Tlus 
was  the  regulation  of  the  French  ordinance,  and  it  has  been 
adopted  into  the  new  code,  (c) 

By  the  contract,  the  owner  is  bound  to  see  that  the  ship  be 
seaworthy,  which  means  that  she  must  be  tight,  stanch,  and 

strong,  well  furnished,  manned,  victualled,  and,  in  all 
*  205    *  respects,  equipped  in  the  usual  manner  for  the  merchant 

service  in  such  a  trade,  (a) '  The  ship  must  be  fit  and 
competent  for  the  sort  of  cai^  and  the  particular  service  for 
which  she  is  engaged.  If  there  should  be  a  latent  defect  in  the 
vessel,  unknown  to  the  owner  and  undiscorerable  upon  examina- 
tion, yet,  the  better  opinion  is,  that  the  owner  must  answer  for 
the  damage  occasioned  by  the  defect.  It  is  on  implied  warranty 
in  the  contract,  that  the  ship  be  sufficient  for  the  voyage,  and  the 
owner,  like  a  common  carrier,  is  an  insurer  gainst  everything 
but  the  excepted  perils.  (J)  To  this  head  of  seaworthiness  may  be 
referred  tlie  owner's  obligation  to  see  that  the  ship  is  furnished 
with  all  the  requisite  papers  according  to  the  laws  of  the  country 

{b)  Doffie  V.  Hajea,  IS  Johns.  397. 

(c)  Onl.  du  Fret.  art.  3;  Pothier,  Chan»-Piutie,  n.  20,  91,  2S,  34,  S5;  Code  da 
Commerce,  n.  287. 

(a)  Emerigon,  t.  i.  pp.  373,  374,  375;  Abbolt  oa  Shipping,  5tli  Am.  edit.  Botlon, 
1846^  pp.  417-491. 

(6)  Lyon  o.  Mellg,  5  EobI,  42S ;  Pntiwim  v.  Wood,  3  Mass.  581  ;  SU™  v.  Low,  1 
Johna.  C«fl.  184;  Whitall  p,  Tbe  Brig  WiUiam  Henrj,  4  Lonia.  223;  Old.  do  UMw. 
Ut.  3,  tit.  3;  Du  Fret  art.  13;  Fotbier,  Cbarte-Partie,  No.  ST.  ValiD'a  Com.  b,  t., 
taji,  (and  in  thia  he  agrees  with  tbe  English  law,)  that  the  owner  it  anawenble,  on 
his  contract,  for  tateot  defects,  exen  thoDgh  the  ship  had  been  preTioDsljr  Tiaited  bj  ex- 
perienced shipwrigDts,  and  the  defect  had  escaped  detection ;  thoagh  Pothier  (CbarM- 
Psrtiea,  n.  30)  diasents  (rom  (his  opinion  of  Talin,  so  far  as  It  retatea  to  latent  defects 
unknown  lo  the  owner. 

*  The  owner's  lien  tbr  the  cbartei^frNght  attachoa  to  all  goods  laden  on  board.  Ktn 
V.  Dealandes,  10  C.  B.  (N.  8.)  105. 

•  Knox  V.  The  Ninetta,  Crabbe,  534. 

1  Christie  V.  Trott,  35  Eng.  L.  &  Eq,  363 ;  Dnnbar  t>.  Smeethwaite,  39  Id.  189.  N«l 
onl;  mnac  Che  vessel  soil  seaworthy,  but  at  no  period  of  the  voyage  most  Ute  muter 
proceed  with  her  in  an  nnsenwortby  condition.    Worms  v.  Storey,  33  Id.  400. 
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to  which  she  belongs,  and  according  to  treaties  and  the  laws  of 
aatious.  Such  documents  are  neceesaiy  to  secure  the  vessel  firon 
disturbance  at  home,  on  the  high  seas,  and  in  foreign  ports,  {c] 
If  the  charter-party  contains  any  stipulatioD  on  the  part  of  the 
owner  to  keep  the  ship  in  good  order  during  the  voyage,  the  en- 
tire expense  of  the  repairs  requisite  in  tiie  course  of  the  voy{^ 
ore  then  to  be  borne  by  the-  owner,' and  are  not,  in  that 
case,  the  *  subject  of  general  average  or  contribution,  (a)  *  206 
But  the  owner  does  not  insure  the  cargo  against  the  perils 
of  the  sea.  He  is  answerable  for  liis  own  fault  or  negligence,  oi 
those  of  his  agents,  and  for  defects  in  the  ship,  or  her  equipments  : 
and  generally,  as  a  common  carrier,  he  is  answerable  for  all  losseE 
other  than  what  arise  from  the  excepted  cases  of  the  act  of  God 
and  public  enemies.  (J) '  The  responsibiUty  of  the  owner  begins 
where  that  of  the  wharfinger  ends,  and  when  the  goods  are  de- 
livered to  some  accredited  person  on  board  the  ship,  (o)  The 
cargo  must  be  taken  on  board  with  care  and  skill,  and  be  prop 
erly  stowed,  and  the  contract  by  the  bill  of  lading  imports  thai 
the  goods  are  to  be  safely  stowed  tuider  deck ; '  and  if  they  are 
stowed  on  deck  without  the  consent  of  the  shipper,  or  without  the 
saaction  of  custom,  they  are  at  the  risk  of  the  ship-owner  or  mas- 
ter, and  he  and  the  owners  of  the  vessel  would  not  be  protected 
from  liability  for  their  loss  by  the  exception  in  the  bill  of  lading 
of  the  danger!  of  the  teat,  {d)     If  the  ship  has  been  advertised  b} 

(c)  Abbolt  OD  Shipping,  Sth  Am.  edit.  Boston,  IS4S,  p.  4ST ;  Boring  v.  The  Boja) 
Eichaoge  Astoruice  Compan/,  9  East,  99 ;  The  Same  v.  Chriatie,  Hud.  39S ;  Baring 
t.  Claggcti,  3  Bos.  &  Fan.  301  j  Lothian  ti.  Eendenon,  Ibid.  499 ;  Ord.  de  la  Mar.  liv. 
3,  di,  1 ;  Chartc-Partiea,  art.  10 ;  Valin's  Com*,  b.  t  The  «bip  miut  be  prorided  witli 
1  bill  of  health,  when  it  is  requisite,  at  the  port  of  destination.  Levj  v.  Costerton,  4 
Cimpb,  389  ;  S.  C.  1  Starkio,  2\% 

(a)  JacluoQ  r.  Chomock,  8  Term  Rep.  BD9. 

(6)  Soevol.  ii.  [99T-60T.] 

(c)  Cobban  V.  Downe,  5  Eip.  N.  P.  41. 

{i\  Code  de  Commerce,  art,  229 ;  Valin's  Com.  torn.  i.  397 ;  The  Paragon,  Wart, 
3S!;  The  Waldo,  Dareis,  161 ;  Gonld  v.  OliTer,  a  Mann.  &  Gr.  20S;  The  R» 
becci,Wsi«,  ISS;   Barber  d.  Brace,  3  Conn.  9;  Donej  v.  Smith,  4  Lonis.  SlI  ; 

1  King  r.  Shepherd,  3  Story  C.  C.  349.  Bat  if  the  charterer  hires  the  vessel,  employi 
the  mwier  and  bends,  and  bears  the  expenses  of  the  TOjage,  he  becomes  owner  pre  Aot 
mix,  and  incurs  all  the  liabilities  which  otherwise  woald  hare  fbllen  on  the  owners. 
Sbermm  e.  Fnam,  30  Barb.  (N,  T.)  478. 

*  Sproat  V.  Donnell,  26  Maine,  185  ;  Clarke  v.  Barnwell,  1!  How.  (C.  S.)  373 ;  Bicll 
I-  Umben,  13  How.  (U.  S.)  917 ;  Ssjward  v.  Storens,  3  Oraf,  97. 
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the  ag^t  of  the  owner  for  freight  as  a  general  ship,  and  the 
notice  had  stated  that  she  was  to  sul  with  convoy,  this  would 
amount  to  an  eng^ement  to  that  effect ;  and  if  she  sails  without 
convoy  and  be  lost,  the  owner  becomes  answerable  to  the  shqiper 
in  dama^  for  the  breach  of  that  representation,  (e)  ' 

(2.)  QfthebiUof  lading. 

In  ezecation  of  the  contract  of  charte^^ier^,  the  master  of  the 
ship  signs  a  bill  of  lading,  which  is  an  acknowledgment  of  the 
receipt  of  the  goods  on  board,  and  of  the  conyeyance  of  them 
which  he  assumes.*  The  bill  of  ladii^  contains  the  qoan- 
*  207  tity  tmd  marks  of  the  merchandise,  the  names  of  the  *  ship- 
per and  consignee,  the  places  of  departure  and  dischai^, 
tiie  name  of  the  master  and  of  the  ship,  with  the  price  of  the 
freight.  The  charter-party  is  the  contract  for  the  hire  of  the  ship, 
and  the  bill  of  lading  for  the  conveyance  of  the  cai^ ;  and  &oa^ 

Shacklebrd  v.  'WUcox,  9  Lonia.  33.  If  goods  are  pat  on  boaid  >  rcud  without  die 
knowledge  of  the  nuMec,  he  maj  put  them  aahore,  for  there  ii  no  iiD[died  contract  of 
aflVeightment.  But  if  they  are  not  discOTerad  until  he  muIb,  the  better  opinion  ii,  that 
the  maater  ia  not  to  leare  them  at  an  intenncdiote  port  without  aecusty,  but  to  canj 
them  to  the  port  of  deatinatioD.  Old.  da  FieC.  art.  7 ;  Folhier,  de  Charte-Fartie,  Ho*. 
10-lS.  Code  de  Conuneic^  No.  393;  BonlajPaty,  torn.  ii.  373;  Bonney  c.  The 
EuDtreaa,  Daras,  BS. 

{e)  Ranqoist  i>.  Dilchell,  3  Eap.  N.  P.  M ;  HagaUiMDS  v.  Bnaher,  4  Campb.  H. 

■  A  representation  that  a  *bip  will  soil  at  a  certain  dAte,  nm;  be  of  the  eaacDce  of  the 
contract,  and,  aa  anch,  render  the  oimer  liable  in  damages  for  non^complianoe  tbere- 
with.  Cranalon  r.  Uarahall,  5  Exch.  39S.  See,  alao,  a  dictum  of  Campbell  C.  J.,  in 
Denton  v.  Great  Northern  R.  R.  Co.  34  Eng.  L.  &  Eq.  lU ;  Howard  c.  Cobb,  19  Law 
Rep.  STT ;  (^kiaon  v.  Uiddleton,  40  Eng.  L.  &  Eq.  295.  A  declaration  of  war  bj  the 
oountrj  where  the  contract  of  aifreightment  wai  made  agunat  a  Glrdgn  power,  after 
the  making  of  the  contract,  bat  before  the  expiration  of  the  time  for  the  defondanl  to 
load  the  veuel,  i»  a  good  defence  to  on  action  for  breach  of  the  contract.  Barrii^  v. 
Bnba,  2  C.  B.  (N.  S.)  963.    And  see  Hicka  v.  Shield,  7  Ell.  ft  Bl.  633. 

*  A  pqwr,  signed  only  by  the  conrignor,  stating  the  ahipment,  aod  intrntted  to  the 
matter,  it  not  a  bai  of  lading.  CotUI  v.  Hill,  4  Denio,  333.  3oe  Dows  v.  Graene,  16 
Barb.  (N.  T.)  73.  Neither  ia  an  account  for  freight,  uinally  called  a  fieigbt-biU.  Coou 
River  Steamboat  Co.  v.  Barclay,  30  Ala.  lao.  A  bill  of  lading  ia  concliuiTe  agaiost  tb« 
master  in  bvor  of  a  contigoee  not  a  party  to  the  contract,  who  haa  advanced  money 
on  the  foith  of  its  atatemcnta  as  to  the  amount  and  condition  of  property  dipped ;  but 
It  ia  not  conelasiTe  against  the  owners  as  to  property  not  actually  shipped ;  to  give  billa 
of  lading  for  proper^  not  shipped  being  beyond  the  master's  anthori^.  Sear*  v.  Win- 
gate,  3  Allen,  103 ;  Hall  v.  Mayo,  T  Allen,  454 ;  Ryder  v.  Hall,  7  AUen,  4M.  The 
words  "  in  good  order  and  condition "  do  not  preclude  proof  that  damage  aioee  IVom 
defects  of  condition  not  apparent  at  the  time  of  ahipment.  Ndson  v.  WoodiulT,  1 
Black,  196. 
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it  be  signed  by  the  master,  he  does  it  aa  agent  for  the  ownera,  i 
it  is  a  contract  binding  upon  them,  (a)  By  the  bill  of  lading, 
maater  engages  as  a  common  carrier  to  carrf  and  deliver  the  go 
to  thB"  consignee,  or  ids  order,  dangers  of  the  sea  excepted  ;  ( 
and,  by  the  conmion  law,  owners  were  responsible  for  damagee 
goods  on  board,  to  the  full  extent  of  the  loss.  But  in  England, 
the  statute  of  53  Geo.  HI.  c^  159,  owners  and  partKiwners  of  b1 
are  not  liable  beyond  the  value  of  the  ship  and  freight,  e 
though  the  loss  was  occasioned  by  the  misconduct  of  the  mai 
and  a  part-owner,  (c)  This  statute'  asBumlated  the  common 
of  England  to  the  maritime  law  of  France,  and  other  commer 
countries  ;  and  the  great  principle  was,  to  limit  the  responsibi 
of  part-owners  to  the  amount  of  their  respectiTe  capitals  embar! 
in  the  ship.  The  value  of  the  ship  was  to  be  calculated  at 
time  of  Uie  loss,*  and  the  freight,  in  the  statute,  means  all 
freight,  whether  paid  in  advance  or  hot.  (d) 

There  are  commonly  three  bills  of  lading ;  one  for  the  fre^h 
another  for  the  consignee,  factor,  or  agent  abroad,  and  a  Uiin 
usually  kept  by  the  master  for  Iiis  own  use.     It  is  Ihe  docum 

(a)  Beawu's  Lex  Uercaloria,  133,  US ;  Fcrgoaon  d.  Cappean,  C  Hut.  &  Johu. 
S«e  Abbott  on  Shipping,  Stb  An.  edit.  Bodon,  1846,  pp.  396-417,  the  cama  deed 
cooridered  at  large  on  this  subject. 

(A)  TtuB  wu  formeri/  the  only  exception  in  biUa  of  lading ;  but  in  later  timei, 
I«irM'B  TieatiH  on  ChartBr-Panics,  317,  captaini  and  ihip-ownen  haTS  wiielj 
tended  the  ezeeption  U>  the  acti  of  God,  pnblic  anemiea,  flre,  and  all  other  dai 
and  accidents  of  the  aeai,  riven,  and  Davlgation.  Piracy  ia  deemed  a  peril  of  tbe 
aa  ue  pott,  316. 

(c)  TheBtatuteaofMaaaachnBettaof  1818,  cl28,  andof  isaa,  c.  3a,  are  to  thei 
pnipon. 

id)  Wilaon  v.  Dlckfcm,  1  B.  &  Alt.  8. 

'  Eml>ezi)enMnt  i*  not  a  peril  of  theaeaa;  and  robbery  and  theft  are  not,iinleu 
aaoQDt  to  piracy,  and  are  committed  wben  the  abip  is  on  the  high  leat.  The  ai 
God  moat  be  the  proximate  canie  of  the  Idib,  to  excuse  the  carrier.  King  ti.  Shepl 
3  Btarj  C.  C.  349.  See  De  Rothschild  v.  Royal  Uail  S.  P.  Co.  14  Eng.  L.  A  Eq. 
The  Gold  Hunter,  1  BUtcli.  &  Howl.  Adm.  300.  Nor  is  accidental  Bre  Incl 
among  the  "  periU  of  the  seas."  Garrison  d.  Memphis  Ins.  Co.  19  Bow.  IT.  8.  < 
Airey  r.  Heriill,  S  Currts  C.  C.  s. 

*  They  ara  liable  to  the  extent  of  the  valne  of  the  Tessel,  in  case  of  collision 
mtdialdj  bejbre  tbe  accident ;  and,  therefore,  it  is  not  maierial  that  die  vessel  iiuti 
founders.  Brown  e.  Wilkinson,  15  Meos.  fc  W.  391 ;  Walker  v.  Boston  and  Hope 
Cos.  U  Gray,  3S8  ;  Spring  t>.  Haskell,  14  Gray,  909 ;  Pope  e.  Nickerson,  3  Story  i 
4M;  Tbe  MaryCaroline,3  W.  Rob.Adra.  101, andSootes  of  cases,  536;  Leycecl 
logan,  3  Kay  &  J.  446  ;  Dobree  a.  Schroder,  6  Sim.  S91 ;  The  American  Stent 
Co.  D.  Swanzy,  3  Kay  &  J.  660. 
34* 
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and  title  of  the  goods  sent ;  and,  as  such,  if  it  be  to  order  or 
assigns,  is  transferable  in  the  market.  The  indorsement  and 
deliyery  of  it  transfers  the  property  in  the  goods  from  the  time 
of  the  delivery,  (e)  The  bona  fide  holder  of  the  bill  of  lading,  in- 
dorsed by  the.  consignee,  is  entitled  to  the  goods,  if  he  purchased 

the  bill  for  a  valuable  consideration.' 
*  208  *  Where  there  are  several  bills  of  lading,  each  is  a  con- 
tract in  itself  as  to  the  holder  of  it,  but  the  whole  make 
only  one  contract  as  to  the  master  and  owners.  If  the  several 
parts  of  the  bill  of  lading  be  indorsed  to  different  persons,  a  com- 
petition may  arise  for  the  goods ;  and  the  rule  generally  is,  that 
if  the  equities  be  equal,  the  property  passes  by  the  bill  first  in- 
dorsed, (a)  ^ 

(e)  See  vol.  ii.  [S48-550.]  This  is  also  the  law  in  France.  Code  de  Commeree, 
art.  281.  A  shipping  note  of  goods  at  sea  does  not  amount  to  a  bill  of  lading,  and  it  is 
not  indorsable  so  as  to  effect  a  change  of  property,  and  arrest  the  right  of  stoppage  ta 
tranntu  bj  the  consignor.    Akerman  t;.  Hnmpherj,  1  Carr.  &  Pa.  53. 

(a)  Caldwell  v.  Ball,  1  Term  Rep.  205 ;  1  Bell's  Com.  545.  VHien  goods  are  sent 
bj  a  ship  hired  bj  a  charter-party,  the  bills  of  lading  are  delivered  bj  the  master  to 
the  person  by  whom  the  ship  is  chartered.  But  if  they  are  sent  by  a  general  dap,  em- 
ployed as  a  general  carrier,  each  individual  who  sends  goods  on  board  receives  a  biU 
of  lading  for  the  same. 

*  Schooner  liaiy  Ann  Guest,  1  Olcott  Adm.  498.  A  bill  of  lading  is  both  a  receipt 
and  a  contract.  As  a  receipt,  it  may,  as  between  the  original  parties,  be  varied  and  ex- 
plained by  parol.  Wolfe  v.  Myers,  3  Sandf.  7 ;  Dickerson  v.  Seelye,  12  Barb.  (N.  Y.)  99 ; 
White  tK  Van  Kirk,  25  Barb.  (N.  Y.)  16 ;  EllU  v,  WiUard,  5  Seld.  529 ;  O'Brien  v. 
Gilchrist,  34  Maine,  554;  Bissel  v.  Price,  16  HI.  408;  Goodrich  v.  Norria,  1  Abbott 
Adm.  196 ;  Sears  v,  Wingate,  3  Allen,  103, 105 ;  Berkley  v.  Watling,  7  Adol.  &  £11 
29 ;  Blanchard  v.  Page,  8  Gray,  287 ;  Bates  v.  Todd,  1  Mood.  &  Rob.  106 ;  Sutton  v. 
Kettell',  Sprague  Deds.  309.  Indorsement  of  the  bill  of  lading  transfers  the  property 
in  the  goods,  but  not  the  special  contract  for  their  carriage,  so  that  the  indorsee  can 
bring  an  action  upon  it  in  his  own  name.  Thompson  v.  Dominy,  14  Mees.  &  W.  403. 
See  Dows  v.  Cobb,  12  Barb.  (N.  Y.)  310.  The  consignee  is  not  bound  by  a  mere  memo- 
randum on  the  margin  of  the  bill  of  lading  under  which  he  receives  goods,  (e.  g.  of 
the  unexpired  lay  days,)  when  it  varies  fiom  the  charter-party.  Chappel  v.  Comfort^ 
10  C.  B.  (N.  S.)  802. 

1  When  the  master  has  signed  bills  of  lading  for  cargo  on  board,  his  power  is  ex* 
hausted ;  and  he  cannot,  by  signing  bills  for  cargo  not  on  board,  charge  his  owner. 
Hubbersty  v.  Ward,  18  Eng.  L.  &  £q.  551 ;  Grant  v.  Norway,  2  Eng.  L.  &  £q.  337; 
S.  C.  10  C.  B.  665;  Gibbs  v.  Gray,  40  Eng.  L.  &  Eq.  531.  See  Coleman  v.  Riches, 
29  Id.  323;  S.  C.  16  C  B.  104;  Schooner  Freeman  v.  Buckingham,  18  How.  U.  S. 
182.  Per  Willes  J.,  in  Gattomo  v.  Adams,  12  C.  B.  (N.  S)  567 ;  Sears  v.  Wingate,  3 
Allen,  103 ;  Blanchard  v.  Page,  8  Gray,  287.  Because  it  is  not  within  the  genersl 
scope  of  the  master's  authority  to  sign  bills  of  lading  for  any  goods  not  actually  re* 
ceived  on  board.    Sears  v.  Wingate,  supra;  Shepherd  v.  Kaylor,  5  Gray,  592 ;  Hall  v. 
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(3.)    Of  tJte  carriage  of  the  good*. 

When  the  ship  is  hired,  and  the  cargo  laden  on  board, 
duties  of  the  owner,  and  of  hia  agent,  the  master,  arise  in  rei 
to  the  comtnencement,  progress,  and  teFmination  of  the  toj 
Tliose  duties  are  extremely  important  to  the  interests  of  comm 
and  they  have  been  veil  and  accurately  de&ned  in  the  mi 
law.  (6)  » 

*  When  the  voyage  is  ready,  the  master  is  bound  to  sail   ' 

(&>  Sm  Abbott  on  Shipping,  SIh  Am.  edit.  BostOD,  1B46,  c  B,  part  4,  p.  417, 
vinr  of  Uie  antboritieB  and  tbe  law,  on  the  general  dnties  of  tbs  master  and  o 
on  this  very  iutereating  bead,  respecting  the  preparation,  the  commencemcn 
couTM,  tutd  the  completion  of  tbe  vojoge.  The  dodeB  of  the  captain  are  de« 
minately  in  ti)«  French  Btatuie  codee.  Every  ship  must  be  inspected  by  tbe  ea 
nnder  the  formi  prescribed,  before  she  sails ;  and  if  he  baa  no  sncb  oSdal  rap 
tbe  Tesiel,  he  becomes  responsible  for  every  accident.  He  most  keep  a  regnlnr 
luJ  of  ereats  on  the  voyage ;  and  tbe  ordinances  prescribe  veiy  sage  regnlati< 
case  of  the  de»th  of  any  seaman  on  board,  toncbing  bis  effecta.  He  mnst  be  ez 
pn>Tiding  the  requisite  ship's  papers  before  he  sails ;  such  as  the  biU  of  sale,  rej 
m^  d'tqmpaga,  bill  of  lading,  and  charter-party,  process  verbal,  clearance  at  th< 
lonu,  and  a  license  to  sail.  He  mnst  be  on  board  when  the  vessel  breaks  ground 
is  answerable  for  damages  even  by  car  fiatial,  when  tbe  goods  were  on  deck,  nnli 
had  the  consent  of  the  owner  in  writing,  or  it  was  a  coasting  voyage;  and  if  h 
not  in  conformity  to  the  regnladonS  of  tbe  ordinances,  be  becomes  responsible  1 
damages,  and  cannot  invoke  tbe  exccpdon  of /orce  taajtare,  when  those  regnl 
lure  not  been  observed.  (Ord.  de  la  Mar.  arc  10,  tit.  Testament,  art  4 ;  Chd. 
1T?9, 1TT9;  Code  do  Com.  arts.  SS4,  SSS,  2S6,  3S8,  S39;  Code  Civil,  arts.  fi9, 
Gmerigon,  374 ;  Boolay  Paty,  torn.  ii.  1-39.)  Tbe  foreign  marine  ordinances  a 
make  special  provision  for  the  proper  storage  of  tbe  cargo.  We  have  seen  in  tb 
ceding  part  of  these  lectures,  that  the  master  was  responsible,  as  a  common  c 
for  the  carnHge  and  safo  delivery  of  tbe  goods ;  and  in  the  cose  of  Bprotf  t>.  S 
in  the  Scottish  Couru,  (Bell's  Com.  vol.  i.  S57,  note,)  a  large  mirrorwas  shippet 
London  to  Edinbnrgh,  in  a  case  marked  ^an,  and  tbe  master  hod  assumed  to  ci 
SAfe,  and  it  was  found  broken,  on  delivery,  without  any  known  cause,  and  the  i 
was  held  reBponiibic. 

Mayo,  7  Allen,  tU ;  Ryder  e.  Hall,  7  Allen,  496 ;  Argvendo,  Ho&r  J.,  in  LoweU 
Cents  Savings  Bank  o.Inhabitantsof  Winchester,  8  Allen,  118,  119 ;  Bnlkley  v. } 
keag  Steam  Cotton  Co.  SI  How.  U.  S.  392, 393.  But  if  tbe  conaignor  does  after 
pDl  the  goods  on  board,  the  bill  of  lading  attaches,  jnst  «s  if  tboy  had  been  on 
at  the  time.  Per  WiUes  J.,  in  Gattomo  v.  Adams,  IS  C.  B.  (N.  S.)  SflT ;  Shaw  C. 
Rowley  V,  Bigclow,  12  Pick.  307.  As  to  wbat  sort  of  delivery  of  the  goods  win 
the  carrier  liable  for  their  safety,  see  Trowbridge  v,  Chapio,  23  Conn.  599 ;  Wri 
CaldweU,  3  Gibbs  (Mich.)  51  ;  Doyle  v.  Kiser,  6  Porter  (Ind.)  242;  SleamboatC 
t.  Reals,  5  Wise.  91.  The  Supreme  Court  of  the  United  States  seem  to  hold  th 
trine  that  the  ship  is  not  bonnd  I'n  rem  till  the  cargo  is  actually  on  board.  Scfa 
Ficeman  v.  Buckjagham,  su/mi,'  Vaudewater  v.  Mills,  19  How,  TJ.  S.  88.  S( 
Fkah,  I  Abbott  Adm.  67 ;  Feain  v.  Richardson,  12  Lonis.  An.  792. 
'  See  The  General  Steam  Nar.  Co.  v.  Slipper,  11  C.  B.  (S.  8.)  493. 
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had  not  been  any  deTiatdon,  the  conclusicm  might  be  otherwise.  {I 
Nor  has  the  captain  any  autfaori^  to  substitute  aaotlier  voyage  i 
the  place  of  the  one  agreed  upon  between  his  owners  and  tli 
freighter  of  the  ship.  Such  a  power  is  altogether  beyond  the  BCOf 
of  his  authority  as  master,  (c)  In  cases  of  necessity,  as  where  tb 
ship  is  wrecked,  or  otherwise  disabled,  in  tiie  course  of  the  voyagi 
and  cannot  be  repaired,  or  cannot,  under  the  circumstances,  t 
repaired  without  too  great  delay  and  expense,  the  master  may  pn 
care  another  competent  vessel  to  carry  on  the  cargo  and  save  h: 
freight.  If  other  means  to  forward  the  cai^  can  be  procured,  tb 
master  must  procure  them,  or  lose  his  freight ;  and  if  he  offers  1 
do  it,  and  the  freighter  will  not  consent,  he  will  then  be  entitled  1 
hie  full  freight,  {d)  The  Bhodian  law  (e)  exempted  the  mask 
frtim  his  contract  to  carry  the  goods,  if  the  ship  became  unnar 
gable  by  the  perils  of  the  sea.  Faber  and  Vinnius  were  of  ofonioi 
that  by  the  Soman  law  the  master  was  not  bovnd,  in  such-  a  casi 
to  seek  another  ship,  because  the  contract  related  only  to 
the  *  ship  that  was  disabled,  (a)  The  laws  of  Oleron,  and  *  21 
the  ordinances  of  Wisbuy,  gave  the  power  to  the  master  to 
hire  another  vessel,  if  he  chose  to  do  so,  and  earn  freight ;  but  tb 
marine  ordinance  of  Louis  XIY,  declared  it  to  be  tie  dvt^  of  tb 
master  to  hire  another  ship  in  such  a  case,  if  it  be  in  his  pow'er.(J 
The  French  jurists  diSer  in  opinion  in  respect  to  the  obligation  o 
the  master  to  hire  another  vessel  to  carry  on  the  cargo,  when  h 
own  becomes  irreparable.  Valin  and  Fothier  contend,  that  tb 
master  is  no  further  bound  to  procure  another  vessel,  than  b 
losing  his  freight  for  the  entire  voyage,  if  he  omits  to  do  it ;  fo: 
by  the  contract  of  affreightment,  he  only  engaged  to  furnish  h 
own  vessel,  and  when,  by  the  perils  of  the  sea,  or  by  some  superit 
force,  for  which  he  is  not  responsible,  he  becomes  unable  to  fumiB 
it,  all  that  he  is  bound  to  do,  by  the  principles  of  the  contract, 

(A)  DiTU  V.  Garrett,  6  Biog.  TIS. 

(c)  BoTgon  V.  Shsrpe,  3  Cainpb.  N.  P.  9S9. 

(d)  M0II07,  b.  S,  c  4,  icc.  S ;  Qriswotd  r.  New  Tork  Insurance  Companj,  3  John 
SII ;  Bradhunt  o.  ColambEui  Ingarance  Compao;,  9  Ibid.  17 ;  Schiefiolin  f .  Sew  Toi 
luiinmce  Company,  Ibid.  91. 

(e)  Dig.  H,  S,  10, 1. 

(a)  Vinniiu,  nolle  ad  Com.  Peclui,  ad  Bern.  Nandcam,  S94,  195,  and  Anthoi 
Pabcr,  Com.  ad  Pand.,  whom  Vinnioi  cites  and  Ibllawi. 

(A)  Jogemeni  d'Oleron,  ait.  4  j  Lairi  of  Wiabnj,  ait.  16 ;  Ord.  de  la  Mai.  tit.  C 
Fnt-an.  11. 
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to  discharge  the  freighter  from  the  freight  for  the  residoe  of  At 
voyage.  But  Emerigon  insists  that  the;  are  mistaken  in  theii 
coastruction  of  the  ordinance,  and  that  the  maister  is  guil^  of  t 
breach  of  duty,  if  he  refuses  to  procure  aDotber  ressel,  and  takt 
on  the  cai^,  if  it  be  in  bis  power,  and  that  this  duty  results  frfsi 
the  nature  of  his  trust,  (c) 

The  nev  French  code  has  followed  the  words  of  the  ordinance 
and  declared,  that  if  the  Teseel  becomes  disabled,  and  the  mastci 
cau  bare  her  repured,  the  freighter  is  bound  to  wait,  or  pay  tiu 
whole  freight ;  and  that  if  the  vessel  cannot  be  repaired,  the  mae 
ter  is  bound  to  hire  another,  and  if  he  cannot  hire  another,  tb< 

freight  is  due  only  in  proportion  to  the  voyage  performed 
*  212    Boulay  Paty,  in   bis   Commeutaries  *  on   the   new  code 

adopts  the  construction  of  Emerigon,  and  holds  his  reason 
ing  to  be  conclusive,  (a)  Fardessus  is  also  of  the  opinion,  that  H 
the  vessel  in  the  course  of  the  voyf^  becomes  uonavigable,  Uu 
master  is  bound,  if  it  be  in  his  power,  to  procure  another.  (&} 

The  Ei^Iish  rule  undoubtedly  is,  that  if  the  ship  be  disablec 
from  completing  the  voyage,  the  ship-owner  may  still  entitle  faim 
self  to  the  whole  freight  by  forwarding  the  goods  by  some  othei 
means  to  the  place  of  destination ;  and  he  has  no  right  to  anj 
freight,  if  they  be  not  so  forwarded,  onlese  it  be  dispensed  with,  oi 
there  be  some  new  contract  upon  the  subject,  (c)  In  this  countr; 
we  have  followed  the  doctrine  of  Emerigon  and  the  spirit  of  the 
English  cases,  and  hold  it  to  be  the  duty  of  tlie  master,  from  hii 
character  of  agent  of  the  owner  of  the  cargo,  which  is  cast  upon 
bim  from  the  necessity  of  the  case,  to  act  in  the  port  of  necessitji 
for  the  best  interest  of  all  concerned ;  and  he  lias  powers  and  dis- 
cretion adequate  to  the  tiaist,  and  requisite  for  the  safe  deliverj 
of  tlie  cargo  at  the  port  of  destination.  If  there  be  another  vessel, 
in  the  same  or  in  a  cont^ous  port,  which  can  be  bad,  the  duty  is 

(c)  VaLii,  tit.  Dn  Frot  txt  Il,lom.i.61B;  Pothier,  Cbute-Partcn.  sesEmerigDn, 
torn.  i.  US,  139. 

(o)  Code  de  Comincrce,  art.  296 ;  BonUy  Pdty,  Coars  de  Droit  Ckim.  torn.  u.  400-  40S. 

(ft)  Court  de  Droit  Cora.  torn.  iii.  a.  664. 

(c)  Lord  Ellenborongb,  10  East,  393,  The  Gngluh  law  hai  gone  do  fbntier  irich 
the  case  than  to  state  that  the  muter  is  at  tibtrly  to  procnre  another  ship  to  ttampon 
the  cargo  (o  the  place  of  dcatiiiBtion,  and  earn  hii  full  freight,  according  to  the  origind 
contract  Abbott  on  Shipping,  5th  Am.  edit.  Boston,  IS46,  p.  446.  In  Shipton  c. 
Thornton,  9  Adol.  Jb  Ell.  SU,  the  Conn  of  K.  B.  leave  it  as  a  doobtful  point  whetbff 
it  be  tho  duly  as  iroll  a«  the  right  of  tbo  mooter  to  procnre  another  vesael,  if  ha  can, 
and  carrj  on  the  CAifo. 
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dear  and  imperative  upon  the  master  to  hire  it;  but  still  tl 
master  is  to  exercise  a  sound  discretioQ  adapted  to  the  case.  I 
may  transship  the  cai^,  if  he  has  the  means,  or  let  it  remain.  I 
may  bind  it  for  repairs  to  the  ship.  He  may  sell  part,  or  hypotb 
cate  the  whole.  If  be  hires  another  vessel  for  the  completion  • 
the  voyage,  he  may  charge  the  cargo  iritb  the  increased  &eigl 
aiifdng  from  the  hire  of  the  new  ship ;  and  this  power  is  expresE 
given  him  by  the  old  and  the  new  ordinances  of  France,  and  it 
established  by  decisions  in  New  York,  (d)  The  master  may  refii 
to  hire  another  vessel,  and  insist  on  repairing  his  own  ;  ai 
whether  the  freighter  be  bound  to  wait  for  the  time  to  repair, 
becomes  entitled  to  his  goods  without  any  charge  of  freight, 
will  depend  upon  circumstances.'  *  What  would  be  a  rear  *  2 
sonable  time  for  the  merchant  to  wait  for  repairs  cannot  be 
defined,  and  must  be  governed  by  the  facts  applicable  to  the  pla 
and  the  time,  and  to  the  nature  and  condition  of  the  cargo, 
cargo  of  a  perishable  nature  may  be  so  deteriorated  as  not 
endure  the  delay  for  repairs,  or  may  be  too  unfit  and  worthless 
be  carried  on.  {a)  The  master  is  not  bound  to  go  to  a  distance 
procure  another  vessel,  and  encounter  serious  impediments  in  t 
way  of  putting  the  cai^  on  board  another  vessel.  His  duty 
only  imperative  when  another  vessel  can  be  bad  in  the  same  or 
a  contiguous  port,  or  at  one  within  a  reasonable  distance,  aj 
there  be  no  great  difficulties  in  the  way  of  a  safe  reshipment  of  t 
cargo. (J) ^ 

[d)  ilaiatoTd  V.  The  Commercial  Inanrance  Compan/,  5  Johos.  263 ;  Searle  f .  So 
eU,  4  Johni.  Ch.  aiS.  Ixird  Denman  in  Shipton  v.  Thoroloa,  9  Adol.  &  Ell.  3 
itid,  that  no  case  of  tliat  H>Tt  had  occurred  in  England ;  and  bo  seemed  to  mppc 
that  in  a  aue  wliere  the  tranuhipment  conld  not  be  made  bnt  at  the  cbjit:ge  of 
aotated  fieigfit,  and  when  it  would  be  greatly  for  the  benefit  of  the  freigliter  tlut 
goods  should  be  lent  forward,  the  master,  in  hii  character  of  agent  of  the  owner,  ouj 
to  do  it.  IT  the  cargo  be  charged  with  the  increaied  freight,  it  becomes  an  aren 
loM  to  be  borne  bj  the  insarer. 

In  Shultz  0.  Ohio  Ina.  Co.  1  B.  Monr.  (Ken.)  339,  it  was  held,  that  the  iniurer  i 
not  chargeable  with  such  txtra  freight.  Id.  339,  343.  He  only  guaranlje*  the  • 
Htival  of  the  goodj. 

(n)  Herbert  tt.  Hallett,  3  Johns.  Caa.  93 ;  Clark  e.  Mara.  F.  &  M.  laa.  Co.  3  Pt 
101 ;  Hunt  v.  Royal  Exchaii)ce  Auurance,  5  Manle  &  Selw.  47. 

(&)  Saltaa  v.  Ocean  Ini.  Co.  19  Johns.  IDT ;  TreadweU  v.  Union  L».  Co.  6  Cow 
m.    8ee>'n/ii,3Sl. 

1  See  Stmgnell  r.  Friedrichsen,  13  C.  B,  (N.  8.)  4S2. 

'  Hngg  V.  Angusta  Ins.  &  B.  Co.  T  How.  U.  S,  59a ;  BoMtto  v.  Qnmey,  7  Eng. 
&  £q.  461 ;  Debtware  lu.  Co.  v.  Winter,  38  Fenn.  176. 
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la  the  coiirse  of  the  voyage,  the  master  is  bound  to  take  tJl 
possible  care  of  the  oargo,  and  he  is  responsible  for  every  iiynty 
which  might  have  been  prevented  by  human  foresight  and  pru- 
dence, and  competent  naval  skill.  He  is  chargeable  with  the 
most  exact  diligence  (c)  ^  If  the  ship  be  captured  during  the 
voyage,  the  master  is  bound  to  render  his  exertions  to  rescue  the 
property  from  condemnation,  by  interposing  his  neutral  clunu, 
and  exhibiting  all  the  documents  in  hi^  power  for  the  protection 
of  the  cargo,  (d)  We  have  ahready  seen  in  what  cases  and  to 
what  extent  ibe  master  may  hypothecate  or  sell  the  cargo  at  a 
port  of  necessity  ;  and  if  the  ship,  relieved  at  the  expense  of  the 
goods  pledged  or  sold,  should  afterwards  perish  witli  the  residue 
of  the  cargo  on  board,  before  arrival  at  the  port  of  destination, 
tiie  better  opinion  is,  that  the  owner  is  not  entitled  to  payment 
for  the  goods  sold.  The  merchant  is  not  placed  in  a  worse 
•  214  situation  by  the  sale  of  the  goods  *  than  if  they  had  re- 
mained on  board  ship.  But  the  foreign  authorities  are 
very  much  at  variance  on  the  point,  and  it  remains  yet  to  be  set' 
tied  in  the  English  and  American  law.  (a) 

(c)  Boccos,  n.  40,  S5 ;  Dale  v.  Hall,  1  Will.  281  ;  Vinniiu,  nota  ad  Peckiom,  »9  i 
I  EraerigOD,  3T3 ;  Proprietora  of  tlie  Trent  NaTigadon  v.  Wood,  S  Esp.  N,  P.  127, 
The  tnnater,  on  Ua  anriral  in  port,  in  case  of  a  disaster,  ia  bonnd  to  give,  in  writing,  i 
verified  (tatemant  of  the  circtunitancea  attending  the  Tojage,  and  the  loas.  The 
X'reDch  law  reqoirei  the  maitet,  within  twentjMbdr  boon  after  hia  airirat  in  port,  tn 
make  hia  report,  {rappml,  and  which,  in  the  language  of  the  Englieh  and  Americin 
mercandle  law,  ia  Ujpned  aproteif,}  containing  the  place  and  time  of  bia  departure,  tbt 
course  he  haa  kept,  the  dangers  he  has  run,  the  acddenta  and  all  the  remarkable  Q^ 
ciinutances  of  the  voyage.  The  report  is  to  be  made  to  the  Tribnnal  of  Conuneice, 
and  if  in  a  (breig:n  port,  before  the  French  cooedI,  or  in  the  absence  of  either,  before  a 
mag^trate,  and  the  rqnrt  is  to  be  veriHed  bj  the  muter,  and  under  drcnmslance*,  tO' 
eether  with  the  crew.  Code  do  Commerce,  arts.  S4S-S48.  B;  the  English  pracdi^ 
the  master's  protest  is  made  befbre  a  Q0tar7,  and,  since  the  English  statute  of  6  Wm. 
IV.  veriflcation  ia  made  b;  solemn  declaratioa  instead  of  an  oath.  Abbott  on  Ship 
ping  by  Shee  &  Perkins,  p.  469,  edit.  Boston,  1S4S.  Thongh  the  protest  is  not  evi- 
dence for  the  master  or  hia  owners,  jet  it  is  oridence  against  them,  and  is  received  u 
evidence  in  fi>reig:n  conria,  and  it  is  of  great  utility  in  matters  of  adjustment  of  lossM, 
and  mnch  consideration  is  given  to  it  by  merchanta.    Abbott,  Id.  466. 

(d)  Cheviot  D.  Brooka,  1  Johns,  364. 

(a)  Emerigon  has  collected  all  the  authotrties,  pra  and  con,  on  this  very  debataUi 

'  Tronson  v.  Dent,  36  Eng.  L.  &  Eq.  41 ;  Bark  Gentleman,  1  Olcott  Adm.  IIO; 
and  after  a  vessel  is  wrecked,  stranded,  or  disabled,  the  master  is  still  nnder  obligation 
to  lake  all  possible  care  of  the  goods,  and  bound  to  show  that  no  haman  diligence, 
skill,  or  care  could  save  the  proper^  from  being  lost  hy  the  diaaater.  The  Niagara  '■ 
Cordes,  SI  How.  U.  8.  T. 
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(4.)  (^  ^  delivery  of  the  goodi  at  the  port  of  deatination. 

On  the  amval  of  the  chip  at  the  place  of  destinadoii,  the  oargo 
is  to  be  delivered  to  the  cou^gneo,  or  to  the  order  (rf  the  shipper, 
on  productioQ  of  the  bill  of  lading  and  payment  of  the  fi^j^t. 
The  Euglish  practice  is,  to  send  the  goods  to  the  wharf,  with  di< 
rectione  to  the  wharfinger  not  to  part  with  them  until  the  li«^t 
aud  other  charges  are  pud,  provided  the  master  be  doubtful  of 
the  payment ;  for  by  parting  with  the  poesessioii,  the  master  loses 
his  lieu  upon  them  for  the  freight,  (b)  The  cargo  is  bound  to  the 
ship  as  well  ae  the  ship  to  the  cargo  ;  but  the  master  cannot  d^ 
tain  the  goods  on  board  the  ship  until  the  freight  be  paid,  for  the 
merchant  ought  to  have  an  opportunity  to  examine  the  condition 
of  them  previous  to  payment,  (c) '  The  foreign  ordinances  of 
Wisbuy,  and  of  Louis  XIV.,  allow  the  master  to  dettun  the  goods, 
while  in  the  lighter  or  bai^,  on  the  passage  to  the  quay, 
for  they  are  still  *in  his  possession,  (a)  The  manner  of  *215 
dehvery,  and  the  period  at  which  the  responsibility  of  the 
owners  aud  master  ceases,  will  much  depend  upon  usage,  (b)  The 
general  rule  is,  that  delivery  at  the  wharf  (when  there  are  no 

qootion.  See  HaU'*  Emerigon  on  Haxitime  Loam,  SS.  Norn  noifruin  Itmineot^to- 
utrt  lilt*.  Id  f&vor  of  the  right  of  tlie  merchant  to  be  paid,  see  the  Laws  of  Wiaboj, 
art  (8;  Valia's  Com.  dt.  Dn  Fret,  art  U,  vol.  i.  665;  Coshing's  Pothier  on  Mari- 
diiia  Cootiacu,  duMa-partie,  d.  94,  and  Cleirac,  Jugemeni  d'OIeroQ,  art  S3,  n.  S.  In 
opposition  to  such  a  claim,  Emerigon  reaaoni  from  the  pTorisionB  and  omiaaiont  in  the 
CoDsotato  del  Mare  and  the  Ordioancea  of  Oleron  and.  Antwerp,  that  the  Merchant  ia 
not  entitled  to  paj.  Pothier  also  admit*  that  experienced  penoni,  whom  he  coiunlled 
oa  the  subject,  were  agtunst  his  opinion.  Abbott,  in  hii  Treatise  on  Shipping,  5lb 
Am.  edit.  Boston,  1846,  p.  496,  ia  also  againit  the  clum  of  the  shipper  to  be  paid  fbi 
the  goods  sold.' 

[b]  Abbott  on  Shipping,  part  4,  last  part  of  Ch.  on  Dnties  of  Masters.  Sodergren 
e.  Flight,  cited  in  6  East,  623. 

l<)  Abbott  on  Shipping,  lup. 

(a)  Lavs  of  TVishaj',  art  57 ;  Ord.  de  la  Har.  liv.  3,  tit  Dn  Fret  art  S3. 

{t)  Wardell  b.  MouriJl;an,  9  Esp.  N.  P.  SSS ;  Heran  v.  Ship  OntRon,  N.  T.  D. 
Coort,  V.  S.  infra. 

t  See  ante,  p.  165,  and  Pope  v.  Nickmon,  8  Story  C.  C.  493. 

*  Bradstreet  v.  Heron,  1  Abbott  Adm.  a09 ;  Lanaia  n.  Ship  "  Henry  GrioDeU,"  13 
Looia.  An.  34.  A  consignee,  merely  as  sneh,  and  who  i«  prorad  to  have  no  iatereat  in  the 
goods,  cannot  maintain  an  action  against  the  shipowner  for  injnry  done  to  the  goods 
iDfrmuifii;  per  Woodniff  J.,  in  Ogden  i>.  Coddinglon,  3  £.  D.  Smith,  317.  Bnt  in 
the  absence  of  rebntling  evidence,  a  preaninptkiQ  of  snffident  intereat  In  the  eonaigiiee 
ii  raised  by  the  bill  of  lading.  Idwrence  e.  Uintnra,  17  How.  U.  B.  100.  See  Tron- 
•OB  o.  Dent,  3S  Eng.  L.  ft  Eq.  41. 

VOL.  III.  35 
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special  directions  to  the  contrary}  discharges  the  master,  (c)  But 
the  very  reasonable  qualification  of  the  rule  is,  that  there  mnst 
be  a  delirery  at  the  wharf  to  some  person  authonzed  to  receive 
the  goods,  or  due  prerioos  noUce  must  hare  been  given  to  the 
consignee  of  the  time  and  place  of  delivery  ;  and  the  master  caa- 
not  discharge  himself,  by  leaving  them  naked  and  exposed  at  the 
vharf.  So,  if  the  master  gives  a  receipt  for  goods  for  shipping 
left  on  the  dock,  they  are  as  much  st  the  risk  of  the  ship  as  if 
actually  put  on  board,  (d}  His  responsibility  will  continue  until 
there  is  actual  delivery,  or  some  act  which  is  equivalent,  or  a  sab' 
stitute  for  it,  unless  the  owner  of  the  goods,  or  his  agent,  had  pre- 
viously assumed  the  charge  of  the  goods ;  («)  or  at  least  until 
the  consignee  has  had  notice  of  the  place  and  time  of  deliveiy, 
and  the  goods  have  been  duly  separated  and  designated  for  hia 
use.(/)^ 

It  is  often  difficult  for  the  master  of  a  vessel  to  know  to  whom 
he  can  safely  deliver  the  goods,  in  case  of  conflicting  claims  i» 
tween  consignor  and  consignee,  or  conmgnor  and  the  assignee  of 
the  consignee.^  Prudence  would  dictate  that  he  deliver  the  goods 
to  the  party  upon  whose  indenmity  he  can  most  safely  rely.  But 
he  ou^it  not  to  be  put  to  the  peril  and  necessity  of  indemnity ; 
and  it  is  desirable  that  he  should  know  to  whom  of  right  he 
can  deliver  the  goods.    K  the  consignee  has  failed,  he  ought  to 

(c)  Hydev.  Trent  and  Heraej  Navigation  Company,  S  Tenn  It«p.  389  ;  Cbickenng 
t>.  Forler,  4  Pick.  371 ;  Cop«  t>.  CordoTs,  1  Rawie,  £03 ;  Fox  v.  BloMom,  New  ToA 
Common  Pleas,  October,  ISSS. 

{ct)  Fisber  v.  Brig  Norral,  S  Martin  (Lonls.)  N.  8.  ISO. 

(e)  Strong  v.  Natollj,  i  Bo».  &  Poll.  16 ;  Oitrander  d.  Brown,  IS  Johna.  39. 

(/)'  Chickcring  v.  Fowler,  Cope  b.  Cordova,  and  Fox  v.  Bkinom,  nipni  ,■  1  Vilin'i 
Com.  636.  See  vol.  ii.  604,  60S,  S.  P.  In  Heran,  Leea,  &  Co.  r.  The  Ship  Grafton, 
(District  Court  of  U.  8.  S.  T.,  November,  IS44,)  Judge  Bella  held,  that  according 
to  the  well-settled  conrM  and  asage  of  trade,  deliverj  of  goods  on  freight  at  the  dock, 
with  notice  to  the  consignee  of  the  time  and  place,  dischai^es  the  sfaJ{M>wQei  or  com- 
mon carrier  from  liabili^,  and  that  tbe  mle  applied  eqnallf  to  the  coasting  and  the 
fbreigo  trade.  Bq[  nniform  nsage  will  control  and  regnlate  the  mode  of  deliieij; 
and  an  exception  to  the  general  rale  would  also  exist,  if  a  reasonable  discretion  wai 
not  exercised  by  llie  carrier,  and  perishable  goods  be  pat  on  the  deck  in  huanlaiu 
or  improper  weather,  against  the  consent  of  the  consignee.  OsCrander  r.  Brown,  19 
Johns.  39 ;  Cope  v.  Cordova,  I  Rawle,  203,  S.  P. 

t  See  Clendaniel  v.  Tackcrmon,  IT  Barb.  (N.  T.)  ISl. 

*  If  the  consignee  of  the  bill  of  lading  indorse  the  same  before  an  actaal  delireij  of 
the  goods,  be  will  not  be  liftble  for  freight.    Meiian  n.  Fnnck,  4  Denio,  1 10. 
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the  cliumant  on  *  behalf  of  the  conBignee  ;  and  *  21€ 
signee  has  assigned  the  bill  of  lading,  and  the 
le  cou^gnor  be  still  interposed  and  contested,  it  is  safest 
ister  to  deposit  the  goods  vith  some  bailee,  until  tbe 
tie  claimants  are  settled,  as  the;  can  alvay s  be,  upon  a 
Brpleader  in  chaucety,  to  be  filed  by  tbe  master,  (a) 
^e  a  consignment,  the  consignor  or  seller  has  not  an 
power  to  vary  it  at  pleasure.  He  may  do  it  only  for 
le  of  protecting  himself  agdnst  the  insolTency  of  the 


the  raponnbUitt/  of  ike  thip-otoner. 
ses  which  will  excuse  the  owners  and  master  for  tbe 
y  of  the  cai^,  must  be  events  falling  within  the  mean- 
of  the  expressions,  act  of  Gk>d,  and  public  enemies ;  or 

arise  from  some  event  expressly  provided  for  in  tho 
ty.  It  is  well  settled  in  the  English  and  in  our  Amer- 
bst  carriers  by  water  (and  whether  the  carriage  relates 
jr  inland  navigation)  ai«  liable  as  common  carriers,  in 
ctness  and  extent  of  the  common-law  rule,  unless  the 
a  by  means  of  one  of  tbe  excepted  perils,  (c)  ^  Perils 
ienote  natural  accidents  peculiar  to  that  element,  which 
pen  by  the  intervention  of  man,  nor  are  to  be  prevented 
pradence.^  A  eamu  fortu^ut  was  defined  in  tbe  civil 
aod  damnofataU  conHtiffit,  cum*  dUigmtutmo  potait  con- 
:  is  a  loss  happening  in  spite  of  all  human  effort  and 

on  Shipping,  put  A,  c.  10,  sec.  S4,  6tb  edit. 

latantia,  6  Rob.  Adm.  331  ;  1  Emerigoa,  dea  Am.  317.   The  muter  majr 

If  the  chsracter  of  conugnee  at  well  m  muter,  and  in  that  caae  lie  stands 

of  Agent  10  two  distinct  principals.  In  the  salb  cnstody  and  delirery  of 
I  the  agent  of  the  shEp-owner ;  and  in  Che  sale  of  it  after  the  cargo  hai 
place  of  destination,  he  ii  the  agent  of  the  shipper  or  ooiuignor.  Tbonip- 
[ent  C.  J.,  in  U.  Ins.  Co.  v.  Scott,  1  Johns.  Ill,  IIS;  Wllllanu  v- 
cndell,  58;  The  Waldo,  Daveis,  161. 

ii.  (59B-600.]      ' 

efence  for  the  cairier,  that  the  goods  are  taken  by  a  foreign  power  on 
dng  contraband,  and  confiscated,  if  the  owner  be  not  in  defanlt.  Spenee 
ID  Adol.  &  EU.  (N.  S.]  S17. 

ier«  of  Teueb  engaged  in  the  whale  Sshery  are  not  held  to  the  liability 
rriers  of  the  products  which  they  own  jointly  with  the  crew,  Thej  are 
tea,  liable  only  for  ordiiury  care.  Joy  e.  Allen,  3  Wood,  ft  bDnot,  303. 
Dent  i*  not  a  peril  of  the  aea,  t^  the  msritiiiie  law.  King  t>.  Shepherd, 
349. 
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sagacity.  The  only  exception  to  this  defioitioii  is,  the  case  of  a 
Teasel  oaptured  aod  plundered  by  pirates,  and  that  has  been 
•  217  adjudged  to  be  a  peril  of  the  •  sea.  (a)  A  loss  by  light- 
ning is  vithin  the  exeeptioii  of  the  act  of  God  ;  but  a  loss 
by  fire,  proceeding  from  any  other  cause,  is  chargeable  apon  the 
shipowner.  (&)  The  moment  the  goods  are  trans&rred  fmrn  the 
ship  or  the  lighter  to  the  varehouae,  this  extraordinary  responsi- 
bility ends,  and  the  varehoaeeman  is  not  so  responsible,  (c) 

It  is  often  a  difficalt  point  to  determine,  whether  the  disaster 
happened  by  a  peril  of  the  sea,  or  unavoidable  accident,  (mt  by  the 
iault,  negligence,  or  want  of  skill  of  the  master.  If  a  rock  or  t 
sand-bar  be  generally  known,  and  the  ship  be  not  forced  upon  it 
by  adverse  winds  or  tempests,  the  loss  is  to  be  imputed  to  the 
&ult  of  the  master.  But  if  the  ship  be  forced  upon  such  rodi  or 
shallow  by  winds  or  tempests,  or  if  the  bar  was  occasioned  by  a 
recent  and  sudden  collection  of  stuid,  in  a  place  where  ships  could 
before  sail  with  safety,  the  loss  is  to  be  attributed  to  a  peril  of  the 
sea,  wliich  is  the  same  as  the  vit  major  or  etuta  fortuitu*  of  the 
civil  law.  (d)  ^  What  is  an  excusable  peril  depends  a  good  deal 
upon  usage,  and  the  sense  and  practice  of  merchants  ;  and  it  is  a 
question  of  fact,  to  be  settled  by  the  drcumstances  pecoUar  to  the 
case.  The  English  statute  law  of  26  Geo.  III.  c.  86,  and  63  Geo. 
in.  c.  159,  has  exempted  shipn^wners  in  some  of  these  hard  cases ;' 
but,  with  the  exception  of  a  statute  in  Massachusetts,  passed  in 
1818,  and  re-enacted  in  the  revised  statutes  of  1885,  limiting  the 
responsibility  of  owners  for  the  acts  of  the  master  and  marinen 

(a)  Pickering  v.  BwUiir,  Btjlea,  isa ;  Barton  d.  Wollifbrd,  Comb.  56. 

{b)  Forward  v.  Fittard,  I  Term  Rep.  37 ;  Hyde  t>.  Trent  and  Menej  NaTigUiMl 
Companj,  6  Itnd.  389;  Oilmore  b.  Cuman,  1  Bmedes  &  Hanb.  379.  Id  Hunt  v. 
MoTTiB,  S  Martin  (Lonis.)  676,  it  irai  held,  that  the  ownet*  of  tt  *Munboat  de«iio^ 
bj  fire  were  not  liable  to  the  fVeigbten,  If  proper  diligence  waa  naed.  But  that  dei- 
sion  WBB  according  to  the  cEtU  Uv,  which  u  not  lo  atrict  on  this  pwnt.  Bnt  tlw  owner 
ia  liable  to  the  fteighur  tor  damages  ari^g  from  fire  to  the  ship,  oceamoned  by  giMt 
and  culpable  negligence  in  the  mode  of  fitting  np  the  ihip,  or  otherwise.  Hnnteit 
0.  The  Ovnten  of  The  Homing  Star,  Newfonudland,  370. 

(c]  Garaide  v.  Trent  and  Heney  Narigation  Company,  4  Term  Bep.  581, 

id)  Smith  V.  Shepherd,  dted  in  Abbott  on  Shipping,  pt.  4,  Ch.  on  Caniea  whkh  O- 
cnse  Molten  and  Owner*,  tec  1. 

1  The  harden  of  proof  ii  on  the  maiter  to  show  that  the  gooda  have  not  been  daah 
aged  by  bii  &nlL    Ship  Martha,  1  Olcolt  Adm.  140. 
*  See  IT  &  IS  VicL  ch.  104,  ^  503-BI6. 
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to  the  value  of  the  ship  and  freight,  and  of  a  Erimilar  statute  i 
Uaine,  (e)  I  do  not  know  of  any  sach  statute  exemptions  in  th: 
country.  (/) '    Tlie  owner  is  bound  for  the  whole  amount  of  th 

(«)  iMwt  of  MaiM,  ToL  i.  e.  U,  *ec.  g. 

(y)  The  aat^ri^  at  the  nusUr  to  oonlract  for  and  bind  the  oimen,  without  ton 
qiedal  proririan  to  the  contrarj,  most  be  meamred  by  the  lam  of  the  coontcy  1 
which  the  *hip  belongs.  He  cannot  bind  the  ownen  bejond  the  laws  of  thdr  ow 
eountiy,  and  bj  the  fbr^n  law.    Pope  v.  Nickenon,  3  Story  C.  C.  479,  6. 

*  A  recent  act  of  Congresa,  entitled  An  Act  lo  limit  tit  liabilily  of  Aipmantn,  A< 
9  Stat,  at  Large,  635,  (pawed  Harch  3,  I8SI,)  has  introduced  new  and  important  pti 
Tiiioni  in  the  laws  of  the  United  Stales. 

The  ownen  of  abipa  ore  not  to  be  held  liable  fbr  kxa  or  damage  to  the  cargo,  t 
reawm  of  fin  happening  to  or  on  board  the  ve«Ml,  nnleaa  the  fiie  wa«  caused  by  (Aa 
im^  ar  lu^itA,  bnt  anj  other  special  contract  may  be  made- 

Noc  will  they  be  liable  as  carriers  fbr  the  valae  of  any  pUtina,  or  other  predoi 
■letals,  stones,  or  jewelry  generally,  or  for  the  bills  of  any  bank  or  pablic  body,  ni 
leas,  at  the  time  of  their  lading,  a  note  in  writing,  of  their  (tm  duuacter  and  value  \ 
ginn  to  the  owners  or  thdr  agent,  and  the  same  be  entered  on  the  bill  of  lading  ther 
be ;  and  in  no  case  will  they  be  liable  beyond  the  ralae  so  notified  and  entered. 

Nor  will  they  be  liable  Ibr  any  loss  or  injury  fii  property  on  board,  whether  by  en 
beulemenl,  collision,  forfeitare,  or  any  other  cause,  beyond  the  valne  of  their  respei 
tiTO  intcreata  in  such  vessel  and  freight  then  pending,  unless  such  loss  or  injury  occn 
by  their  knowledge  or  privity.    See  Walker  v.  Boston  k,  Hope  Ins.  Co.  14  Gray,  38< 

Where  the  lum  lo  which  the  shippers  may  be  entitled  is  to  be  paid  to  several,  it  Is  t 
be  paid  in  proportion  to  their  respective  losses  ;  and  proceedings  for  an  apportionmei; 
may  be  taken  in  any  conrt.  The  owners  will  discharge  their  dn^  under  the  act,  b 
transferring  their  interests,  nnder  the  direction  of  a  proper  conrt,  lo  a  trustee,  for  th 
baneflt  of  the  persons  entitled. 

Charterers  wbo  nian,  victual,  and  navigate  vessels  at  their  own  expense,  or  by  tbei 
own  procurement,  will  be  deemed  owners  for  the  purposes  of  the  act  The  foregoin 
j^Dvisioiu  do  not  affect  the  liability  of  masters,  officers,  or  mariners,  on  acconot  of  en 
benletnent,  loss,  or  injury  to  property,  or  by  reason  of  their  f^nd,  n^Iigence,  or  ma 
venation,  even  though  they  be  part-owners ;  nor  do  they  impose  any  liability  on  Ih 
owBer  of  the  freight,  who  does  not  man,  victual,  and  navigate  the  ship.  Walker  i 
Boiton  &  Hope  Ins.  Co.  14  Gray,  288.  The  act  was  not  intended  to  create  any  nei 
li^Hlitiea,  bnt  to  circsmseribe  and  confine  the  oommon-law  liability  of  the  shijMiwuei 
lb. ;  Spring  r.  HaskeU,  14  Gray,  Sia. 

The  shij^ring  of  oQ  of  Titriol,  unslacked  lime,  inflammable  matches,  or  gunpowdei 
on  board  a  vessel  taking  freight  for  diven  persons,  without  giving  a  note  in  writing  s 
the  time,  tttpressiiig  their  natnie  to  the  proper  ofltcer  in  charge,  subjects  Iha  person  s 
doing  to  a  forfeiture  to  the  United  Stales  of  one  thooaand  dollars. 

The  act  does  not  q>ply  to  the  owners  of  canal-boats,  barges,  or  lighters,  nor  to  vei 
tds  of  oajr  darri^viK  rinfjoswr,  vtti  tn  rtosn  or  iviand  HowyBtiaa. 

Thu  second  section  of  this  ac^  by  which  it  is  required,  that  when  jewelry,  gold 
dost,  platina,  te.,  are  shipped,  a  note  in  writing  of  the  character  and  value  of  th 
goods  shall  be  given  to  the  owner,  has  been  construed  not  to  extinguish  Iho  currier' 
liabili^,  dungh  no  such  note  be  given,  if  the  articles  sent  be  truly  described,  eidie 
befai«  or  after  their  actnal  shipment,  in  the  hill  of  lading.    Wattson  c.  Murks,  !  An 
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njury  done  by  tho  master  or  crew,  unless  where  ordinances  or 
statutes  have  established  a  different  rule,  {g}  Not  so  abroad, 
'  218  for  by  the  general  maritime  law  of  Europe,  the  *  responsi- 
bility of  owners  of  vessels  for  the  wrongful  acts  of  masters 
s  limited  to  the  value  of  the  veBsel  and  freight,  and  by  abandon- 
ng  them  to  the  creditor,  they  may  discharge  themselves,  (a)  And 
t  appears  very  clearly,  that  by  the  general  maritime  law,  a  lien 
ixists  in  favor  of  the  merchant  who  ships  merchandise  in  a  vessel 
in  freight,  against  the  vessel  for  the  non-performance  of  the  con- 
ract  of  affreightment,  under  the  bill  of  lading,  entered  into  by 
he  master  in  his  quality  of  master,  and  that  it  may  be  enforced 
ly  process  in  rem.  The  ship  itself,  in  specie,  is  considered  as  a 
ecurity  to  the  merchant  who  lades  goods  on  board  of  her,  and  it 
aakes  no  difference  whetber  the  vessel  be  in  the  employment  of 
he  owner  directly,  or  be  let  by  a  charter-party  to  a  hirer,  who 
ras  to  have  the  whole  control  of  her.  Bi/  euttom,  says  Cleirac, 
he  gMp  is- bound  to  the  merchandiBe,  and  the  merehandiae  to  the 
hip.  {by 

{g)  See  vol.  ii.  606,  and  jupra,  p.  SOT,  where  the  exemptioiu  &om  mponiibtlitf 
nder  the  Bngliah  it&taus  are  lUted.  3  Storj  C,  C.  471 ;  Walker  v.  Boston  &  Hops 
nj.  Co.  14  Gray,  S94 ;  The  Volant,  I  Notes  of  Cues,  SOB  j  The  Maiy  Cuoline,  3  W. 
tob.  loe,  and  6  Notca  of  Cases,  53S,  539  i  Sdoson  f.  Wjman,  Daries,  175;  Springr. 
Itukell,  14  Gray,  309. 

[a)  Consntat  de  la  Mer,  torn.  ii.  41 ;  Codigo  de  Commeido  of  Spain,  1829,  art.  6il; 
^merigon,  Contrate  a  la  Gnwse,  c.  4,  sec.  11,  who  reTcre  to  tha  principal  foreign  sn- 
iiorities  on  the  point;  BooUy  Paty,  Coarv  de  Drdt  Com.  lom.  i.  S63~298.  The  Ist- 
vc  diacasscs  the  subject  nith  bis  nsnal  comprebeosiTe  erudition.  See,  elao.  Pope  v. 
liekerson,  3  Story  C.  C.  465,  474. 

(6)  Ub  et  Coutumes  de  la  Her,  7a ;  Ibid.  503 ;  Navigation  des  Bivieres,  ails.  IS,  19 ; 
:onsnldt  de  la  Mer,  torn.  u.  pp.  80,  SO,  104,  453,  c.  58,  63,  72,  259,  389  ;  Or^.  de  I> 
iarine,  1,  14,  16 ;  1  Talin's  Com.  363.    Lord  Tenterden,  in  his  Treatise  on  Shipping, 

isw  Reg,  157.  Under  tbU  act  the  owners  of  the  ship  are  respoiuible  bi  injnties  oe- 
n^oned  by  collision,  or  tbr  any  embezzlement,  loss,  or  deatnction  by  the  matter  fl 
ther  penon,  of  property,  on  board  their  ship,  to  the  extent  of  their  interest  in  the  ve*- 
el  and  freight  jost  before  the  tort  compluned  of,  althoogh  the  ship  may  founder 
utantlj  in  conseqaence  of  the  collision,  or  may  be  totally  lost  befbiu  reaching  her 
ort  of  final  destination.  Walker  v.  Boston  &  Hope  tns.  Co.  14  Qiay,  294 ;  Spring 
.  HaskeU,  14  Gray,  309. 
The  ve«8el«  employed  npon  Lake  Erie,  and  t^t  chain  of  great  lakes,  are  not  en- 
loyed  ia  "irdand  navigatiBn"  within  the  meaning  <tf  the  act  of  Congress  of  IWt. 
unerican  Transportation  Co.  p.  Moore,  9  Hich.  3«S ;  S.  C.  in  Error,  34  Bow.  D. 

>  The  Gold  Hunter,  1  Blatch.  &  Howl.  Adm.  300.  See  tbi«  ca«e  u  to  the  meunn 
fdamagcs  where  goods  are  not  delivered  in  confonnity  with  IhcUU  of  lading.  When 
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law,  the  owners  were  reaponEible  «n  solido,  for  all 
of  the  maEter,  in  his  character  of  master,  to  their 
ether  arising  ex  corUractu  or  ex  delicto.^  But  by  the 
the  owner  is  not  responsible  for  the  wrongful  acta 
leyond  his  interest  in  the  vessel  and  freight ;  and 

them,  he  is  discharged,  while  the  ship  continues 
,  and  the  shipper  has  so  &r  a  privilege  against  it 
al  creditors,  (c) 

diitie*  of  the  thipper. 

n  what  are  the  general  duties  of  the  master.  Those 
the  charterer  are,  to  use  the  ship  in  a  lawful  man- 
be  the  mle  of  the  nuridme  law,  but  deoiea  thM  the  Court  of  Ad- 
I,  has  JoriwlictioD  to  enforce  the  Leo  upon  the  ship  in  hdvJf  of  At 
dple  of  mBritime  l&w,  therefore,  Isji  dormant,  ftom  tbe  wuit  of  a 
\Xj  to  enforce  it  in  rtm.  Bnt  in  the  caie  of  The  Bebecca,  in  the 
'  the  diatrict  of  Maine,  Judge  Ware  thought  himself  bound,  and  on 
opt  the  principle  of  the  marine  law,  and  he  gave  a  remedj  I'n  rtm 
a  Giror  of  the  ihipper,  for  the  wrongful  acta  of  the  roaster.  Ware, 
bid.  259,  8.  P. 

uerigon,  (Contrats  a  la  Grosse,  c.  4,  see.  11,)  wae  the  nsntical  law 
,  and  of  the  north  of  Europe,  as  well  as  of  the  ordinance  of  the 
n,  for  the  support  of  hit  assertions,  to  all  the  leading  text  anthor- 
lonbt,  the  settled  law  of  the  maritime  nation*  of  continental  Eu- 
itation  of  the  owner's  reeponaibilit;,  so  far  as  r^ards  the  faults  of 
'cr  been  adopted  in  Bngluid,  or  in  this  countij,  BKcept  bj  special 
s  we  have  already  mentioned,  and  the  common  law,  like  the  civil 
er  responsible,  witfaont  aoj  such  limitation.  Abbott  on  Shipping, 
t.  of  Responsihilitj.  Mr.  Justice  Ware,  in  the  case  of  the  Rebecca, 
jnined  this  subject  with  deep  and  accurate  research,  and  arrives  at 
1  with  the  judges  in  the  Louisiana  cases.  Porter  J.,  in  Malpica  v. 
359  ;  Martin  J.,  in  Arajo  v.  Currell,  Ibid.  539.  The  note  of  the 
I,  in  the  third  edition  of  this  volnme,  was  taken  fVom  The  Jurist, 
learned  judge  ia  now  more  fidly  and  correctly  given  in  his  own 
and  it  is,  as  far  at  the  subject  extends,  a  masiarij  examination  of 
rudence  of  Europe. 

owner,  pro  iac  vict,  bills  of  lading  for  goods  not  on  board  were 
'  holder,  it  was  bold  that  no  lien  upon  the  ship,  as  against  the  gen- 
erebj  created.  Schooner  Freeman  v.  Bni^Dgham,  IB  How.  U.  B. 
:ien  does  not  depend  upon  possesuon,  nor  is  the  owner's  lien  upon 
ht  lost  by  part  deliver?.  Harmer  v.  Bdl,  S3  Eng.  L.  &  Eq.  62 ; 
)  Id.  34S ;  Tbe  Tonng  Uechanie,  3  Curtis  C.  C.  401. 
e  master  for  which  the  owners  are  liable,  are  ^mply  those  done  in 
lin  the  scope  of  his  employment.  Balstoa  v.  State  Rights,  Crabbe, 
Richmond  Tninpike  Co.  I  Comst.  479 ;  Walker  v.  Boiling,  SS  Ala. 
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aer,  and  for  the  purpoee  for  widch  it  iras  let.  Usuidlj,  the  ookk 
tnand  of  the  ehip  ie  reserved  to  the  owner,  &nd  to  the  master  b; 
tiim  appointed,  and  the  merchant  has  not  the  power  to  detain  the 
ihip  beyond  the  stipulated  time,  or  employ  her  in  any  other  thu 
the  stipnlated  sendee,  and  if  he  does  he  must  answer  in  dam' 
!iges.  (d)  If  the  freighter  pnts  on  board  prohibited  or  contrabanij 
;ood6,  by  means  whereof  the  ship  is  subjected  to  detenti<Hi  and 
rorfeiture,  he  must  answer  to  the  ship-owner  for  the  consequence! 
}f  the  act.  (e) '  And  if  the  merchant  declines  to  lade  the  ^f 
!iccording  to  contract,  or  to  furnish  a  return  cargo,  as  he  had 
jngt^d  to  do,  he  must  render  in  dam^es  dne  compenBation  for 

the  loss  ;  and  the  Snglish  law  leares  such  questions  a1 
*  219    large  to  a  jury,  without  **  deSning  beforehand  the  rate  of 

compensation,  in  imitation  of  some  of  tlie  ordinances  in  th( 
maritime  codes. 

(7.)   Of  the  patfment  of  freight. 

Freight,  in  the  common  acceptation  of  the  term,  means  the  price 
for  the  actual  titmsportation  of  goods  by  sea  &om  one  place  tc 
mother ;  but,  in  its  more  extenaire  sense,  it  is  applied  to  all  re- 
irards  or  compensation  paid  for  the  use  of  ships,  including  the 
transportation  of  passengers,  (a)  The  personal  obligation  to  pa? 
freight  rests  either  on  tiie  charter-party,  or  on  the  bill  of  lading, 
by  which  the  payment  of  freight  is  made  a  condition  of  delireiy ; ' 
md  the  general  rule  is,  that  the  delivery  of  the  goods  at  the  place 
}f  destination,  according  to  the  charter-party,  is  necessary  to  eutitle 
the  owner  of  the  vessel  to  flight.  The  conveyance  and  delivery 
sf  the  cargo  form  a  condition  precedent,  and  must  be  fulfilled* 
&.  partial  performance  is  not  sufficient,  nor  can  a  partial  payment 

{d)  Lewjn  v.  But  Indift  Companjr,  Peake,  941. 

(e)  Smith  D.  Elder,  S  Johns.  105. 

{a)  OilM  D.  The  Cjmthift,  1  Peter*  Aim.  SOS. 

*  The  Bhfpperof  goods  oT  a  dH^eronsDfttare  ft  bound  to  notify  the  niMteror  oner 
that  th«7  wo  iucb.    Bnm  «.  Hnitluid,  36  Eag.  If.  &  Eq.  »1. 

'  Tbe  tnuufer  of  a  general  ship,  belbre  the  d«Urei7  of  the  e«rgo,  pMMt  the  right  to 
me  for  the  freight.    Pelayo  v.  Fax,  9  Barr,  489. 

■  Britun  d.  Bu-naby,  S)  How.  U.  S,  517.  Bnt  if  actoal  delirerj  b  prerented  b;  tbe 
lefliiilt  of  die  coTuignee,  tfaongh  thereby  tbe  e*xgo  be  lott  or  damaged,  the  (rbole 
OeigbtU still roconnble.  ClendanielD.  Tackermau,  17B«tt.(K.T.)lB4.  Tbemudm 
that  "  the  voyage  it  the  mother  of  fteight,"  ma  extended  to  tbe  Toyage  of  a  Ba(-bc« 
on  the  MisuMippi  Birer.    Hollodaj  v.  Cole,  3  Ind.  26. 
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ught  be  clumed,  except  in  special  cases,  and 
options  to  the  general  rule,  and  called  for  b;  thf 

tr.(i)' 

at  of  freight  is  usually  fixed  by  agreement  be 
and  if  there  be  no  agreement,  the  amount  is 
e  us^e  of  the  trade  and  the  reason  of  the  cast 
)  of  the  whole  sfaip,  or  for  an  entire  part  of  1: 
lie  meTcbaot  must  pay  the  irei^t,  though  he  do 
:  ship.  But  if  he  agrees  to  pay  in  proportion 
le  goods  put  on  board,  and  does  not  agree  to  p 
the  ovner  can  demand  payment  only  for  the 
ped.  If  the  merchant  ^rees  to  furnish  a  i 
a  furnishes  none,  and  lets  the  ship  return  in  h 
te  compensation  to  the  amount  of  the  freight 
times  termed  dead  fireigbt,  in  contradistiucti 
or  the  actual 'carriage  of  goods,  (e) 
posed  to  be  the  doctrine  of  the  case  of  BeU  y, 
at  the  master  would  be  entitled  to  freight  for 
k  the  outward  cargo,  if  it  could  not  be  diapoi 
liarter-party  was  silent  as  to  a  return  cargo.  It 
the  equity-  of  the  claim  to  dead  fireight.  (i) 
in  such  a  case,  allows  freight  for  bringing  W 
90  it  could  not  be  sold,  or  was  not  permitted 


9  StOTj,  in  the  case  of  The  Ship  Hooper,  D.  S.  C.  C.  (Mbsi 
542,  Uid  down  the  general  mle,  that  freight  for  the  entire 
fned  bj  B  dne  perfitrmaiKe  of  the  Toyage ;  and  that  the  onlj  a 
is  whne  there  u  no  detaolt  or  iuklnli^  of  ^le  carrier-chip  to 
the  ihip-owner  ia  read;  to  forward  thom,  but  there  ia  »  defaol 
r  of  the  cargo,  or  he  wair«i  a  fhrther  pnuecntion  of  the  Tojaj 
ote,  TS,  73,  74,  75;  Edwin  tr.  Eait  India  Company,  3  Vei 
■ioa,  10E«ft,S30i  PetenJ.,iu  Qflef  v.  The  Brig  Cynthia, 


Charti^Partiai,  lit. 

ktj,  torn.  ii.  8S1.  In  the  caw  of  Tb«  Scbooner  Volunteer  anc 
llr.  Joiliae  Story,  after  a  ikilfiil  ciitioiuii  of  the  English  caaMj 
]  oirner  wonld  be  entitled  to  bold  the  cargo  by  way  of  lien 

ace  to  an  action  for  flight,  that  there  was  an  unnecessary  di 
itipnlation,  not  to  take  the  goodi  of  others  on  board,  and  a  nit 
endant't  goods,  uolesi  such  deRtnlts  be  ibown  to  be  the  cani 
r.  BayiBore,  7  fiair,  4)5. 
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If  there  be  no  agreement  in  the  case,  the  master  is  not  bound 
0  part  with  the  goods  until  the  freight  be  paid,  for  by  the  comnum 
aw,  there  is  a  lien  on  the  goods  shipped  for  the  freight  dne 
hereon,  whether  it  arise  under  a  common  bill  of  lading,  or  under 
k  charter-party,  though  the  lien  may  be  waived  or  displaced  by 
mj  Epecial  i^roement  inconsistent  with  the  lien,  (d) '  Bat  if  the 
naster  refuse  to  deliver  the  goods  for  other  cause  than  the  non- 
)ayment  of  freight,  he  cannot  avail  himself  of  the  want  of  a, 
ender.  When  tiie  regulations  of  the  revenue  require  the  goods 
o  be  landed  and  deposited  in  a  public  warehouse,  the  master  may 
inter  them  in  his  own  name,  and  preserve  the  lien.  The  shipper 
if  goods  on  freight  has  a  lien  on  the  vessel  for  the  loss  of  the  goods, 
)y  reason  of  the  non-performance  of  the  contract  entered  into  by 
he  master  in  the  bill  of  lading.  By  a  common  clause  in  charter- 
Kixties,  the  owner  binds  the  sliip,  and  the  charterer  binds  the 
largo,  to  tlie  performance  of  all  the  covenants  in  the  charter-party, 
hough  the  right  of  hen  for  freight  does  not  absolutely  depend  ob 
my  covenant  to  pay  freight.  K  there  be  such  a  covenant,  it  cro- 
Ltes  a  lien  or  pledge  on  the  cargo,  to  be  enforced  by  a  suit  m  rem, 
)r  by  detaining  the  cargo  iinUl  the  freight  be  paid.  {«)  The  Eog- 
ish  courts  of  common  law  will  not  allow  such  a  lien  to  be  enforced 
)y  the  admiralty  in  rem  ;  but  the  justice  and  necessity  of  such  a 
jurisdiction  are  admitted,  and  not  invoked  in  vain  in  this  country, 
md  the  lien  may  be  enforced  by  process  in  rem,  against  the  vessel 
)r  the  proceeds  of  the  cargo,  in  the  district  courts.  (/)     The  ship- 


rdght  in  snch  a  cnw.  Bnt  the  owner  cannot  rightnillj  refose  to  land  the  cargo  befora 
he  fteiglit  U  paid  or  Mcnred,  for  the  shipper  hai  a  right,  after  the  goods  ue  imlireted, 
o  examine  diem,->Jid  to  ue  whether  thej  are  damaged,  and  to  have  the  damage*,  if 
iny,  ascertained,  and  then,  after  the  discharge,  the  owner  hu  the  right  to  detain  the 
rargo  in  cnstodf  nntU  parent  or  accarit;  of  the  Slight  Abbott  on  Shipping,  5th 
^mer.  edit.  Boston,  1B46,  MO;  1  Valin,  lib.  3,  tit.  S,  art.  31,  p.  66S  ;  Pardeasni,  Droit 
i^om.  part  3,  tit.  4,  c  3,  ait.  719;  Case  of  Certain  Logi  of  Uahoganj,  a  Sonmer, 
;01,  602.' 

(d)  The  Schooner  Volonteer  and  Cargo,  1  SnmneT,  551. 

(e)  The  Schooner  Yolanteer  and  Cargo,  1  Baniner,  5TS,  573. 

(/)  Cleirac,  Ub  et  CoHtmnes  de  la  Mer,  73 ;   Bonla?  Paty,  toI.  ii.  S97 ;  Cians  r 
The  Bebe<£a,  Ware,  188;  The  Schooner  Volonteer  and  Cargo,  1  Snmnar,  551. 


>  Brittan  v.  Baraah?,  11  How.  U.  8.  537. 

'  See  Hammond  v.  U'Crie,  3S  Eng.  L.  &  £q.  SIO ;  Howard  v.  Hacondraj,  7  On;, 
iie,  519.    Or  b;  parting  with  the  poueasioa.    4,S55  Bag*  Liueed,  1  Blade,  108. 
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oner's  lien  for  freight  is  gone  when  the  cliarterer  is  constitated 
mer,  and  takes  ezcluBire  possession  for  the  voyage, 
)r  when  the  payment  of  the  freight  is,  by  agreement,  '221 
istponed  beyond  the  time,  or  at  variance  with  the  time 
id  place  for  the  delivery  of  the  goods.^  But  without  a  plain 
tent  to  the  contrary,  the  ship-owner  will  not  be  presumed  to 
ive  relinquished  his  lien  on  the  cargo  for  the  freight,  notwith- 
auding  be  has  chartered  the  vessel  to  another,  (a)  ^  The  general 
ght  of  the  master  and  owner  to  retain  the  goods  for  the  freight 
eqtially  perfect,  whether  the  merchant  takes  the  whole  vessel  by 
charter-party  or  sends  his  goods  in  a  general  ship.  The  lien 
whetlier  the  hire  of  the  vessel  be  stipulated  in  a  charter- 
the  freight  be  stipulated  in  the  bill  of  lading.  The  owner 
7  the  carrier  in  both  cases.  But  if,  instead  of  letting  the 
se  of  the  ship  to  freight,  the  vessel  itself  be  let  to  hire,  then  the 
harterer  has  the  possession  and  right  of  control ;  he  is  then  con- 
idered  as  owner  for  the  voyage,  and  the  general  owner,'  who  has 
larted  with  the  possession,  has  no  lien  ou  the  cargo  for  the  hire  of 
he  ship.  (6)  *  When  the  goods  are  to  be  delivered  to  the  con- 
ignee  on  payment  of  freight,  the  consignee  makes  himself  respon- 
dble  by  receiving  the  goods  under  the  usaal  condition  expressed 
n  the  bill  of  lading,  (c)  And  if  the  goods,  by  the  bill  of  lading, 
rere  to  be  delivered  to  B.,  or  his  assigns,  he  or  they  paying  freight, 
uid  the  assignee  receives  the  goods,  he  is  responsible  to  the  master 


{a}  Chandler  v.  Belden,  18  Johiu.  157 ;  CUrkioii  b.  Edei,  4  Cowen,  470 ;  Bnggtss 
F.  Backnor,  1  Paine  C.  C.  358 ;  Christie  e.  Lewis,  S  Brod.  &  Bing.  410 ;  Pickman  v. 
Woodi,  6  Kck.  S4B ;  DtiakwaMr  c  The  Brig  SpartaD,  Ware,  143 ;  Femandei  e.  Silva, 
1  Loois.  274. 

[b]  Drinkwaterr.  The  Brig  Spartan,  Ware,  149;  ChriBtie  r.  Leirit,  S  Brod.  ft  Bing. 
410;  Stoi7  J.,  in  Kleine  v.  Catara,  S  GsUiBon,  68. 

(c)  Boberta  c.  Holt,  2  Show.  433. 


0.  T7WI1,  IT  How.  U.  S.  S3 ;  Bromi  v.  Howaid,  I  Cal.  433. 
n  E>.  Heiii7, 3  E.  D.  Smith  (N.  T.]  390;  Oilkuon  tr.  Middlelon,  S  C.  B. 

p.  S17,  note  I. 

vease)  ii  hired  for  a  vojage,  person*  whoeo  goodi  are  carried  \>f  mch  res- 
held  responsible  to  the  owners  Ibr  fi«igbt,  bat  onljr  |o  the  hirer.  Perkins 
ai.  k  Hinot,  1S8.  Bnt  if  the  owners,  b/  the  terms  of  the  charter-partj, 
laster,  and  control  the  famishing  and  navigation,  they  conCinne  in  poiso- 
i»;  and  have  a  lien  ftir  freight  stlpnlated  to  be  paid  bj  the  charter-party. 
tcnstedt,  5  Saodf.  (N.  T.)  97. 
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fbr  the  freight,  under  the  implied  \mdertaking  to  pay  it.  (d)  *  B 
if  the  master  deliverB  the  goods  without  payment  of  tl 
*  222  freight,  he  may  sue  the  coosignee  to  *  whom  the  goods  wei 
to  be  delivered,  on  payment  of  freight,  upon  an  implie 
promise  to  pay  the  freight,  in  consideration  of  his  letting  the  goo( 
out  of  his  hands  before  payment,  (a)  ^  It  was  once  held,  Uiat  i 
the  master  parted  widi  the  goods  to  the  consignee  without  securic 
his  freight,  be  was  deprived  of  all  recourse  to  the  consignor ;  h\ 
it  is  now  decided  otherwise.  If  tho  master  camiot  recover  tt 
freight  from  the  consignee  to  whom  be  has  delivered  the  good 
without  receiving  the  freight,  he  still  has  his  remedy  over  on  it 
charter-party  against  the  shipper,  and  tho  condition  precedent  1 
the  delivery  inserted  in  the  bill  of  lading  was  intended  only  fc 
the  master's  benefit,  (b)  ^  The  buyer  of  the  goods  from  the  coi 
mgnee  is  not  answerable  for  the  freight,  for  that  would  prove  to  h 
a  most  inconvenient  check  to  the  transacfaons  of  business ;  an 
the  buyer  takes  independently  of  the  charge  of  freight,  unless  tha 
chai^  forms  part  of  the  terms  of  sale.    Nor  would  he  be  liabl 

(J)  Cock  D.  Tajlor,  a  Cuopb.  S.  P.  987,  afterward*  amnued  in  K.  B.,  13  EmI,  399 
DoDgal  «.  Kemble,  3  Biag.  383,  S.  P. 

(a)  Mansfield  C.  J.,  in  Brounckcr  v.  Scott,  4  Taunt  1. 

(b)  Tapley  v.  MarUiu,  6  Term  Bep.  491 ;  Cfariit;  v.  Bow,  1  Taunt.  300 ;  Sb«pu 
tl.  De  Beroales,  13  Enat,  969 ;  Abbon  on  Shipping,  911i  Am.  edit.  Bo*toa,  IM6,  p.  913 
Spencer  v.  While,  I  Iredell  (N.  C.)  238 ;  Layng  u.  Stewart,  1  Watta  4  Serg.  aas ;  Bai 
ker  V.  Haxeni,  17  Johns.  S34.  Bat  in  thii  lait  case,  tfae  goods  were  owned  bj  tb 
conrignor,  and  shipped  on  hia  account ;  and  had  that  not  been  the  case,  the  icdo: 
would  not  hare  been  sustained.  If  there  be  no  chaiter-party,  tho  shipper  was  hdd,  b 
Lord  Tcnterdcn,  not  to  be  liable  in  such  a  case.  Drew  v.  Bird,  1  Mood/  It  Halkin 
196.  In  Sandeta  v.  Vanzeller,  2  Oale & Dav.  S44,  S.C.  4  Adol.  &  Ell,  (N.  &.)S60,i 
was  held,  bj  the  Qnecn's  Bench,  that  the  acceptance  of  the  goods  under  the  bill  ol 
lading  b;  the  coasignee  did  Dot  raise  an  inference  in  law  of  a  contract  to  paj  tin 
fieight,  Uiougb  the  bill  of  lading  stated,  U  paging  fitiglit  for  the  eame.  But  it  wa 
admitted  that  the  circumsCaocas  might  be  erideDoe  to  a  jury  of  sneh  a  contract.  Inde 
pendent  of  this  ease,  I  ihoold  have  thought  that  the  law  wotild  have  nused  (uch  i 


*  And  this  is  so,  even  though  the  bill  of  lading  wa«  assigned  after  the  goods  ban 
been  sent  to  a  pablic  warehouse,  under  the  general  delireiy  order.  New  YoA  lai 
Haire  StMm  Nangation  Co.  d.  Young,  3  B.  D.  Smith  |N.  T.)  187. 

1  But  if  a  cargo,  which  is  subject  to  a  lien  for  the  freight  b/  an  ezprees  proTision  in 
tbe  charter-partj,  is  deliTcred  nnoondi^nallj,  upon  the  billi  of  lading,  aad  the  lugei 
portion  thereof,  with  the  knowledge  and  consent  of  all  partto*,  ii  diachaiged  inn  ■ 
^p  bound  for  a  fordgn  port,  and  there  ia  no  suggestion  of  an  intention  to  tt\j  ofot 
the  lien,  the  consignee  bdng  then  in  good  credit,  the  lien  i*  therebj  w^ved.  Sean  u 
Wills,  4  Allen,  312.    See  Bags  of  Linseed,  1  Black,  108. 

■  Holt  V.  Weitcott,  43  Maine,  449 ;  Jobbilt  v.  Ooandi;,  29  Barb.  (N.  T.)  909. 
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en  if  be  should  enter  the  goods  at  the  cnstom-house  in  his  owi 

the  freight  WW  unpaid,  (e) 
'.  the  ear^o  be  sold  on  the  Toyage  &om  pecessity,  thi 
re  have  seen,  pays  the  value  at  the  port  of  delivery 
is  freight,  equally  as  if  the  goods  had  arrived.  But  ii 
e  prohibited  an  entry  by  the  govenunent  of  the  conn 
ib  probibitioa  takes  place  after  the  commencement  ol 
and  the  oai^  be  brought  back,  &e  freight  for  the  out 
)  has  been  beld  to  have  been  earned  ;  and  the  case  vai 
d  (though  I  think  the  distinction  ie  not  very  obvious 
'  a  blockade  of  the  port  of  destination,  and  decided  oi 
■J  of  the  French  ordinance  of  the  marine,  {d) 
:  be  more  just,  observes  *  Yalin,  than  that  the  *  221 
ight  should  be  allowed,  in  eudi  a  case,  since  the 

proceeds  from  an  extraordinary  cause,  Independent  oj 
'  marine  perils,  (a)  The  case  of  a  blockade  of,  or  inter 
ommerce  with  the  port  of  discharge,  after  the  com 
of  the  voyage,  is  held  to  be  different ;  for,  in  that  case 
s  deemed  to  be  broken  np,  and  the  charter-party  dis 
.  if  the  cargo,  by  reason  of  that  obstacle,  be  brough 
eight  is  due.  (i)  The  same  principle  applies  if  th< 
>roken  up  and  lost,  by  capture  upon  the  pafist^,  si 

a  complete  defeasance  of  the  undertaking,  notwith 
ere  was  a  subsequent  recapture,  as  in  the  case  of  Th 

On  the  oth«-  hand,  an  embargo  detaining  the  veese 
of  departure,  or  in  the  course  of  the  voyage,  does  not 
rk  a  dissolution  of  the  contract.  It  i^  only  a  tempo 
nt,  which  suspends,  for  a  time,  its  performance,  anc 
rights  of  the  parties  in  relation  to  each  other  un 
If  the  ship  be  laden,  and  be  captured  before  shi 

|i:|  nraia.  v.  Smallpiece,  1  Esp.  N.  P.  Rep.  S3. 

tdi  Mnnnui  ■.  Inaorance  Company  of  North  America,  4  BbIIm,  465. 

>a  Fiet  Bit.  IS  i  V^m,  Ibid. ;  Code  de  Conuncrce,  art.  199. 

ibbj,  a  Johm.  S36 ;  Liddard  v.  Lopss,  10  Eatt,  BM.    Bat  in  tke  eat 

in  Edw.  Adm.  346,  Lord  SCoirell  allowed  a  pro  rata  freight,  tfaoagh  tb 

ach  her  port  of  deetinadon,  owing  to  a  blockade;  thoagb,  in  general 

I  not  performed,  the'rnle  of  the  admlraltj,  lik«  that  of  the  conunoi 

ieight.    The  Louius  1  Dod.  Adm,  317. 

Im.  180. 

.Clarke,  8  Term  Sep.  SS9 ;   U'Bride  v.  Marine  Zonirance  Comprnj 

layUea  v.  Fet^lac«,  7  Umm.  315. 
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breaks  ground,  and  afterwards  recaptured,  but  the  voyage  brol 
up,  the  ship-owners  are  not  entitled  to  any  freight,  thoTigh,  bj  t 
usage  of  the  trade,  the  ship  was  laden  at  their  expense.  It 
requisite  that  the  ship  break  ground,  to  give  an  inception 
freight,  (e)  It  is  the  same  thing  with  a  blockade  or  hostUe  inve 
ment  of  the  port  of  departure.     Such  an  obstacle  does  not  d 

charge  the  contract  of  afireightmeut  because  it  is  merelj 
*  224    temporary  suspension  of  *  its  performance  ;  and  the  sh 

owner  may  detain  the  goods  until  he  can  prosecute  t 
voyage  with  safety,  or  until  the  freighter  tenders  him  the  fi 
freight.  This  was  the  decision  in  the  case  of  Palmer  v.  Im 
lard,  (a)  in  which  the  doctrine  was  extensively  examined  ;  and 
was  shown,  by  a  reference  to  the  foreign  ordinances,  and  t 
soundest  classical  writers  on  maritime  law,  {b)  that  the  master, 
the  case  of  such  an  invincible  obstacle  of  a  temporary  nature 
the  prosecution  of  the  voyage,  is  entitled  to  wait  for  the  remo^ 
of  it,  so  that  he  may  earn  his  fre^ht,  unless  the  cargo  consists  < 
perishable  articles  which  cannot  endure  the  delay.  He  stan 
upon  a  principle  of  equity  which  pervades  the  maritime  lav  > 
Europe,  if  he  refuse  to  surrender  the  cargo  to  the  shipper  witho 
some  equitable  allowance  in  the  shape  of  freight,  for  his  intemi 
diate  service. 

When  the  goods  become  greatly  deteriorated  on  the  voyage, 
has  been  a  very  litigated  question,  whether  the  consignee  v 
bound  to  take  the  goods,  and  pay  the  freight,  or  whether  he  mig 
not  abandon  the  goods  to  the  master  in  discharge  of  the  &eigt 
Yalin  and  Pothier  entertained  opposite  opinions  upon  this  que 
tion.  {e)  The  former  insists,  that  the  regulation  of  the  ordinaoc 
holding  the  merchant  liable  for  freight  on  deteriorated  goods  wit 
out  the  right  to  abandon  them  in  discharge  of  the  freight,  is  t< 
rigorous  to  be  compatible  with  equity.  He  says  the  cargo  is  tl 
only  proper  fimd  and  pledge  for  the  freight,  and  that  Gasaiegis  (i 
vas  of  the  same  opinion.    Pothier,  on  the  other  hand,  was  agun 

(«)  Curling  tt.  Long,  I  Boa.  t  Pull.  634. 

(a)  16  Johni.  348. 

\b]  Ord.  de  la  Mar.  Ht.  9,  tit.  9,  Fret  art  15,  and  tit  Chart^-Partie,  art  B ;  T«U 
h.  t ;  Polliier,  Charte-Partie,  Nos.  69,  100,  101  ;  Lawi  of  Oleron,  art.  4 ;  Coniiili 
par  Boucher,  c.  BO,  sa,  84 ;  Boccua,  de  Nar.  n.  54 ;  Jacobaen'a  B«a  Lawi,  lij  Fnc 
395. 

(c)  Valin't  Com.  lom.  i.  670 ;  Pothier,  Chan»-P«nie,  No.  69. 

(i')  Disc  la,  n.  46,  and  Disc.  33,  n.  SB,  ST. 
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voyage,  without  any  fault  or  uegligeuce  of  the  master  or  crew, 

and  there  be  no  express  agreement  respecting  the  paym^it  of 

freight,  the  general  rule  is,  that  the  freight  is  to  be  paid  ilor 

*  226    all  that  vere  put  oa  board.    But  if  the  agreemeut  *  ma  to 

pay  for  the  tronsportatioD  of  them,  then  no  freight  is  iue 
for  those  that  die  on  the  voyage,  as  the  contract  is  not,  in  that 
oase,  performed,  (a)  The  foreign  marine  law  allows  freight  paid 
in  advance  to  be  recovered  back,  if  the  goods  be  not  carried,  nor 
tlte  voyage  performed,  by  reason  of  any  event  not  imputable  to 
the  shipper,  (i)  The  reason  is,  that  the  coneideration  for  pay- 
ment, which  was  the  carriage  of  the  goods,  has  fuled.  But  ibo 
marine  ordinances  admit  that  the  parties  may  stipulate  tliat  the 
freight  ao  previously  advanced  shall,  at  all  events,  be  retained. 
In  Watton  v.  Duffkinci,  (c)  the  rule  of  the  marine  law  was  reot^ 
nized,  though  it  was  not  applied  to  that  case,  because  the  cootraet 
there  appeared  to  be  that  the  freight  was  pud  for  receiving  the 
passenger  and  his  goods  on  board ;  and,  in  such  a  case,  flie  pay- 
ment is  to  be  retained,  though  the  vessel  and  cargo  be  lost  on  the 
voyi^.  The  general  principle  of  the  matibe  law  was  admitted 
in  the  fullest  latitude,  in  Qriggt  v.  Auatm ;  (i)  and  whether  the 
freight  previously  advanced  is  to  be  retained  or  returned  becomee 
a  question  of  intention  in  the  construction  of  the  conbwit  The 
French  ordintlnces  require  a  special  agreemeut  to  enable  the  ship- 
owner to  retain  the  freight  paid  in  advance  ;  and  Talin  says,  (e) 
that  many  authors  on  maritime  juriBpnidence,  as  Kuricke,  Loo- 

cenius,  and  Straccha,  will  not  allow  even  such  a  special 

*  227    agreement  to  be  valid.  (/)     *  The  English  law  is  not  so 

scrupulous,  and  does  not  require  any  such  express  stipular 
tiou,  and  allows  the  intention  of  the  parties  to  retiun  the  pre- 
viously advanced  freight  to  be  more  easily  inferred.'    In  De  SU- 

(a)  Dig.  U,  S,  10 ;  MoUoy,  b.  a,  c.  4,  sots.  8. 

(&)  Ord.  de  la  Mar.  lit  Da  Fi«t.  art.  18 ;  Baooua,  de  Nav.  et  Nanlo,  n.  SO;  Cldn^ 
Les  Us  et  Contains  de  la  Her,  4S ;  Code  de  Commerce,  art.  SOS. 

(c)  3  Johog.  335. 

(d)  3  Pick.  SO. 

jc)  Com.  torn.  i.  661. 

{/)  Straccha,  in  Ui  Tractetiu  do  UercMnra,  tit  deNar.  parts,  n.  94,  ai  rafemd 
to  bj  Valin,  doea  not  sopport  the  reference.  He  only  aaji  it  was  a  qneation  irhedn- 
the  advanced  freight  was  to  be  returned  irkeD  the  goods  were  not  carried,  and  that  • 
ratable  freight,  in  inch  caae,  was  eqnitable. 
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'ole  V.  Kendall,  (a)  the  Court  of  K.  B.  adopted  a  directly  opposite 
>riuciple,  and  observed,  that  if  the  charter-party  was  silent,  the 
aw  Tould  require  a  performance  of  the  Toy&ge  before  freight  was 
lae ;  but  the  parties  might  stipulate  that  part  of  the  freight  be 
Mid  in  anticipation,  and  be  made  &ee  from  subsequent  contin- 
gency of  loss,  by  reason  of  loss  of  the  subsequent  voyage.  If 
Teight  be  paid  in  advance,  and  there  be  no  express  stipulation 
that  it  shall  be  returned  in  the  event  of  flight  not  being  earned, 
the  inference  is,  that  the  parties  did  not  intend  that  the  payment 
of  the  part  in  advance  should  be  subject  to  the  risk  of  the  remain- 
der of  the  voy^e ;  and  without  some  provision  of  that  kind,  a 
new  implied  contract  to  that  effect  could  not  be  raised.  (5) ' 

The  question  as  to  the  right  to  a  ratable  &eight  arises  in  two 
cases:  (1.)  When  the  ship  has  performed  the  whole  voyage,  and 
has  brought  only  a  part  of  her  cargo  to  the  place  of  destination ; 
(2.)  When  she  has  not  performed  her  whole  voyage,  and  the 
goods  have  been  delivered  to  the  merchant,  at  a  place  short  of 
the  port  of  delivery.  In  the  case  of  a  general  ship,  or  one  char- 
tered for  freight,  to  be  paid  according  to  the  quantity  of  goods, 
freight  is  due  for  what  the  ship  delivers,  (c)  The  contract,  in 
Buch  a  case,  is  divisible  in  its  own  nature.  But  if  the  ship  be 
chartered  at  a  specific  sum  for  the  voyage,  and  she  loses  part  of 
her  cargo  by  a  peril  of  the  sea,  and  conveys  the  residue,  it  has 
been  a  question,  whether  the  freight  could  be  apportioned.  The 
veight  of  authority,  in  the  English  books,  is  agunst  the  appor- 
tionment of  frei^t  in  such  a  case,  ((j)  and  the  question  has 

(a)  I  Uante  &  Selir.  37.  In  Saunderg  v.  Drew,  3  Bam.  &  Adot.  445,  tlie  doctrine 
ofihe  caie  of  De  Silvale  r.  Kendall  was  admitted,  tlut  IVeighc  paid  in  advance  could 
not  be  recovered  back  without  an  agreement  to  that  effect.  The  rule  in  thia  country 
ia  more  reuonsblc,  and  it  rcqujrea  a  atipnlalion  that  the  freight  paid  in  advance  ia  not 
10  be  retnnied  if  the  Tojage  be  not  performed,  otherwiae  the  shipper  maj  recoTOr  it 
back.    Pitman  v.  Hooper,  3  Snmner,  JO.* 

(h)  See  Abbott  on  Shipping,  Sih  Am.  edit.  Bolton,  1B46,  pp.  490,  49T. 

{")  Bitchie  f.  Atkinson,  10  East,  39S. 

(lO  Bright  V.  Cowper,  1  Brownlow,  SI ;  and  this  case  is  dted  with  approbation  b; 
Grose  X,  in  1-  Term  Bep.  385 ;  Maljnes,  in  his  Lex  Mercataria,  100,  is  of  opinion 

*  Atwdl  V.  MiUer,  II  Md.  348. 

*  Held,  in  Phelps  v.  Williamson,  5  Sandf.  (N.  T.)  578,  that  freight,  pud  in  adranca 
on  the  nsDil  bDl  of  lading,  may  in  all  cases,  when  the  goods  hare  not  been  carried  and 
deliieied,  be  recorered  back,  unless  there  be  a  special  agreement  to  the  coDtrer;. 
Brown  P.  Harris,  a  Gni7,859;  Lee  v,  Barrcda,  16  Md.  190;  Miatnra  «.  Warren  Ins. 
Co.  9  Allen,  86 ;  Benner  p.  The  Equitable  Safety  Ina.  Co.  e  AJlen,  333. 
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*228  been  repeatedly  discussed  'and  detennined  of  late  yeu 
It  baa  been  held  that  the  contow:t  of  afift«ightment  mu  • 
entire  contract ;  and  ttuIesB  Adly  perfonoed  by  delireiy  <^  & 
vhole  cargo,  no  freight  vas  due  under  the  charter-party,  in  tt 
case  where  the  ship  wta  chartered  for  a  fipecific  sum  for  tt 
voyage,  llie  delirery  of  the  whole  oai^  u,  in  such  a  case, 
eoudittoa  precedent  to  the  recoTory  of  fre^ht.  The  Btipukb 
voyage  mast  be  actually  perfonned.  A  partial  performance  ' 
not  sufficient,  nor  can  a  partial  payment  be  claimed,  except  i 
special  cases,  (a) 

The  apportionment  of  freight  usually  hi^tpena  vhen  the  ship 
forced  into  a  port  short  of  her  destination,  and  cannot  finish  & 
voyage.  In  that  case,  if  the  owner  of  the  goods  will  not  allow  U: 
master  a  reasonable  time  to  repair,  or  to  proceed  in  another  flhi| 
the  master  will  be  entitled  to  the  whole  fre^t,  because  Ui 
freighter  is  the  cause  of  the  contract  not  being  perfonned.  B( 
if  he  consents,  and  the  master  refuses  to  go  on,  he  is  not  entitle 
to  freight,  because  he  has  not  performed  his  contract.  To  entitl 
himself  to  fieight,  the  master  must  proceed,  or  o%r  to  pcoceec 
in  another  vessel,  or  repeir  his  own,  and  fake  on  the  cai^ ;  an 
if  he  proceeds,  he  reassumes  "his  usual  risk  of  losing  th 
*  229  freight  by  •  the  loss  of  the  cai^o  in  the  subsequent  pai 
of  the  voyage,  or  of  earning  freight  by  its  safe  arrival  am 
delivery  at  the  port  of  destination.'  If,  however,  the  merchan 
accepts  the  goods  at  the  intermediate  port,  the  general  rule  of  tb 
marine  law  is,  that  fre^ht  is  to  be  paid  according  to  the  propoi 

Aat  Aere  !■  no  freight  dne,  tfaongfa  he  apeakt  In  a  loose  tnd  qaeBtEoiuble  naanei 
But  Abbott,  in  his  Treatiae  od  Shipping,  Gdi  Am.  edit.  Boston,  p.  5S4,  thinki  ic  bar 
that  the  ovnen  shonld  lose  the  whole  benefit  of  tho  TOfage,  where  the  object  of  it  Ix 
been  in  part  perfonned,  and  no  blame  ii  impotidile  to  [hem.  Hcdl,  in  his  8;Wi 
of  Shipping,  Int.  89,  sayi  that  a  partial  freight  is  due  when  die  ship  has  brought  pa 
of  the  goods  in  safet;  to  the  place  of  destioftlioii,  for  a  proponiooMe  bencdt  has  kw 
received.  i 

(a)  Post  &  Jtnisell  v.  Boberlson,  1  Jobnt.  M ;  Th«  fibip  S.  Ho»per,  S  Bn^Mi,  Hi 
See,  also,  Oarke  v.  OameU,  I  Bolat.  16T ;  Cook  v.  Jmnings,  7  Term  R^  Ul ;  Oi 
good  V.  Groning,  B  Campb.  N.  F.  466 ;  in  which  Ae  nacMsitj  of  a  precise  pertbmaw 
of  the  coTenant  to  transport  and  deliver  tbo  cargo  U  roqnimd,  b«fbre  an  aetioii  for  tli 
freight  can  be  maintained. 

1  At  a  port  of  neccwit;,  the  maater  properlj  trannhipped,  and  the  ihi]^  *■ 
obliged  to  psj  to  the  second  ship  more  Aan  the  wbtle  original  freight.  Held,  thit  A 
matter  could  charge  the  shipper  with  the  extra  froght,  bat  oonld  not  recOTer  Ml' 
cnned  b;  ^le  original  ship.    Crawford  v.  Williams,  1  Sneed  (Tenn.)  SOB. 
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>a  of  tbe  yQj»g6  perfonued,  ood  the  har  Till  imply  socli  a  ooo- 
aet.*  This  doctrine  pervades  the  marine  ordiuancee  and  writers 
1  joariue  lav ;  (a)  and  it  is  sow  «quaUj  veil  settled  in  the  Ekig- 
ih  and  Americim  law,  :thiit  freight,  pro  rata  iUiunt,  is  due,  when 
ifi  dup,  hy  iiteritahle  necessity,  ie  forced  into  a  port  short  of  her 
jstmatioji,  and  is  ooaUe  to  prosecute  t^  voyage,  and  the  goods 
V  ihare  rohmtanly  aooepted  by  the  mroer.  Such  acceptanoe 
metitutas  the  bsaifi  of  ibe  role  for  a  pro  rata  &ei^t ;  and  it  must 
!  a  Tolnutasy  .aoceptance,  and  not  one  fcwcpd  ^apon  the  owner  "bj 
ly  illegal  or  violent  proceeding.  The  numerous  cases  upon 
hich  this  doctrine  is  sustained  are  all  founded  upon  that  of 
luJce  T.  Lyde,  and  that  case  rested  upon  &e  decision  in  the  House 
F  Lwds,  in  178$,  in  iMtioidge  i  Sow  r.  Cheg.  (*) »  If  the  out 
■ard  and  homeward  voyages  be  distinct,  freight  is  recoverable  for 
le  one,  ihougb  -tiie  other  be  not  performed.  But  if,  by  tihe 
itua  itf  the  oontraeC,  they  be  one  voyage,  and  tbe  ship  perform 

ffi\  I^wi  of  01cran.Art4;  OnL  of  Wisbn^,  art.  16;  Boootf,  a.  ei ;  Smcclu,  de 
ATibm,  part  8,  n.  M ;  Ord.  delnUar.  liv.  8,lit^;  Diiflret.-««l.  9],  23. 
(6)  Cited  in  AbboK  oa  SMpping,  Slli  Ant.  edit.  Boston,  S29,  630;  Lplc  o.  J^jde,  % 
iarr.  B83 ;  Cook  v.  Jenningi,  7  Term  Sep.  381 ;  HimteT  r.  Priiuep,  10  East,  376 ; 
Jddahl  V.  LtqiM,  Ibid.  SS6 ;  Abbott  fta.  Shipping,  Id.  531 ;  Robinson  v.  Harine  In- 
uauce  Compaaj,  S  Jolins.  333 ;  Hortin  t>.  TJiiion  Ins.  Compuif ,  1  Waah.  C.  C.  530 ; 
lue  &  Bielund  v.  BalliakQEe  Intncuiee  Compuy,  7  Csamdi,  358 ;  Annrofd  e.  Union 
uomice  Conpsnj,  .3  Binn^,  437 ;  Welch  d.  Hic>M,  6  Conen,  50i ;  Vaoca  v.  Clark, 
Loaii.33«;  Tie  e.  Vance,  11  Lonis.  199;  The  Ship  N.Hooper.S  Sninaer.Ma; 
Iktboom  V.  Chapnuu,  13  Sfeea.  &  Wcla.  330.  In  BaiJlie  r.  Sfondigliani,  Par^ 
n  Int.  c  S,  p.  70,  b  WW  held  b;  Lord  Maniflelit,  that  m  between  tbe  ownen  of  tbe 
lup  and  caigo,  in  caae  of  a  total  Io6S,  no  freight  is  due ;  bat  if  part  of  the  cugo  be 
Bied,  and  the  merchant  take*  it,  li^ght  pro  rala  is  due.  Btit  aa  between  the  ownen 
f  the  cargo  and  the  ioBorer,  the  latter  is  QOt  responsible  for  &eighL  See  Abbott  on 
flipping,  Sth  Am-  edit  Boston,  S34,  note  1.  la  this  IftsC  work  tbe, learned  American 
diior,  pp.  MT-S50,  and  Id.  pp.  564-S6S,  has  collected  and  ■aminarit;  staled  tbe 
Wefkan  casee  on  this  refined  ajid  vexatioiis  q;iestion  of  a  pro  rata  fteigbt. 

*  If  a  ship  be  diMhled,  sad  Ibe  nsaatcr  suke  no  ^brt  to  nnd  ijie  goods  to  the  port 
'  deninalion,  tbe  Ace^tmoB  b^  tba  ewnerisnot  voltrntarj,  andpraro&ifndghtcan 
tot  ba  recomed.  Atkatic  IdntDal  las.  Co.  e.  Bird,  a  Bosw.  (N.  T.)  ])B ;  Wekb  v. 
Itcki,  S  Comb,  SOi.  Bee  also  B«Dtt  ».  Libb^,  a  Johni.  395 ;  Marine  Ins.  Co.  c.  U. 
).  Ins.  Go.  9  Johns.  186 ;  and  Kichardson  v.  Tonng,  38  f  enn.  169. 

*  ThMgb  the  cooditioD  of  the  cargo  at  the  port  of  ueoeeti^  be  meh  as  to  warrant 
:he  Baettr  in  nlling  it,  nch  jmtifiable  sale,  fallowed  by  a  deaiaod  of  tiie  proceeds  b; 
ihe  sli^fier,  is  not  ao  aoeqitanca  thai  will  give  the  thip-owiNr  any  claim  for  freight. 
f  KX]  part  of  die  cargo  can  be  carried  on,  the  ship  most  complete  the  voyage  or  iMm 
»  do  eo,  or  ao  freight  will  be  earned.  The  Ann  D.  Bichardson,  I  Abbott  Adm.  499 ; 
UttDsi  0.  Lefd,  1  Biateh.  C.  C.  Ui. 
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the  outward,  and  fails  to  perfonn  the  homeward  voyage,  no  frdgbt 

is  recoverable,  (c)  * 
*  230        *  The  rule  hy  which  the  amount  of  the  ratable  freight  is 

to  be  ascertained  is,  to  ascertain  how  much  of  the  voyage 
had  been  performed  when  the  disaster  happened  which  compelled 
the  vessel  to  seek  a  port,  according  to  the  mode  of  adjustment 
pursued  in  Luke  y.  Lyde;  or  else  to  calculate  how  much  of  the 
voyage  had  been  perfonned  when  the  goods  arrived  at  the  ^oaX 
of  necessity,  according  to  the  better  course  pursued  in  the  cases  in 
this  country,  (a) 

(8.)   Of  hat  from  ooUinon  of  thipi. 

This  has  been  a  difficult  subject  for  discussion  and  dedsion, 
and  various  opinions  have  been  entertained  by  the  writers  on 
maritime  law.  The  evidence  as  to  the  true  cause  of  the  collision 
ifi  of  difficult  access.  The  accident  usually  happens  in  the  dark- 
ness of  night,  or  in  a  storm,  and  is  necessarily  accompanied  with 
confusion  and  a^tation.  When  the  fact  is  clear,  that  a  fault  was 
committed  by  one  party,  or  that  he  was  in  want  of  due  skill  or 
care,  and  the  disaster  was  the  consequence  thereof,  the  party  in 
fault  must  pay  all  the  damages.^    The  plaintiff  may  be  in  fault  to 

(e)  Lawea  on  Cbarter-FartieE,  149,  150;  Uackrell  v.  Simond,  S  Chittj,  66S. 
(d)  Marine  Insarance  Company  f.  Lenox,  cited  imd  Approved  of  in  BobiDSon  •;  lb- 
line  Insurance  Company,  S  Johns.  323 ;  CofBn  v.  Storar,  6  MftU.  3S9. 

*  Towle  V.  Eettell,  5  Cnah.  18.  WheneTer  the  payment  of  fVcight  nnder.a  charts' 
ii  to  be  made  by  dme  only,  it  ii  earned  and  doe  at  eacji  interval  Bpecifled,  nnless  other- 
wise  expressly  agreed.  In  snch  case,  each  of  the  stipulated  periods  of  payment,  if  mch 
are  provided  for  in  the  charter-party,  is  to  bo  considered  as  if  it  were  a  separate  vovage. 
Crozier  v.  Smith,  1  Scott,  N.  R.  333,  and  1  Mann,  t  Or.  407 ;  McOilvcry  c.  Capen,  7 
Gray,  53S.  A  charter-party  "  for  a  voyage  or  voyages  to  any  pons  or  place*  "  for  a 
cert^  time,  and  if  that  time  eiipirea  while  the  vessel  is  on  a  voyage,  then  nntil  her  re- 
turn to  an  Atlantic  port  in  the  United  Stales,  hy  vrhich  the  charterers  agree  to  pay 
freight  at  ft  certain  rate  per  Ion  for  each  month  the  vessel  is  employed  by  them,  and  at 
the  same  rale  for  any  part  of  a  month,  half  to  be  paid  at  the  end  of  every  six  montla, 
and  the  balance  to  the  master  at  each  port  of  dischaTge,  is  a  charter  for  a  apedficd 
time ;  and  if  the  vessel  is  lost  in  the  course  of  a  voyage,  fteight  is  doe  to  the  time  of 
the  Iocs.    McGilveiy  v.  Capen,  7  Cray,  629.    See  Havelock  v.  Geddet,  10  East,  US. 

*  What  is  reasonable  care  will  depend  on  aU  the  circunutancee  of  the  uavigaCon. 
Much  more  precanlion  is  required  during  foggy  weather  or  near  the  ahoie  than  on  tba 
open  sea.  Bee  Welts  v.  The  Bay  Slate,  Dist.  C.  U.  8.  for  N.  T. ;  N.  T.  Legal  Ob- 
•erver,  p.  199,  May,  1848;  The  Enropa,  reported  in  U.  S.  Law  Mag.  Dec.  lS50,p.497. 
In  the  last  case,  the  snbject  of  inevitable  acddenu  ii  well  disctused,  and  is  declared  by 
Dr.  Lnshington  to  exist "  where  a  man  is  pursuing  his  lawful  avocation  in  a  lawAi] 
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B.  certain  extent,  and  yet  not  to  such  an  extant  as  to  prevent  his 
recovering ;  though  it  would  seem,  that  if  he  or  his  a^nts  sub- 
stantial]; contributed  to  the  injury,  he  cannot  recover,  (i)  *  There 
are  settled  nautical  rules,  by  which,  in  most  eases,  the  want  of 
skill  or  care  or  duty  may  be  ascertained.  Thus  the  vessel  that 
has  the  wind  free,  or  is  Bailing  before  or  with-  the  wiud,  must  get 
out  of  the  way  of  the  vessel  that  is  close-hauled,  or  sailing  by  or 
against  it.  (<;}'  The  vessel  on  the  starboard  tack  has  a  right  to 
keep  her  wind,  and  the  vessel  on  the  larboard  tack  is  bound  to 
give  way  to  the  other,  or  bear  up  or  heave  about  to  avoid  danger, 
or  be  answerable  for  the  consequences,  (d)    The  vessel  to  wind- 

(b)  Baisin  i>.  AGtcbeU,  9  Can.  &  Fb.  613 ;  Baron  Farke,  in  the  cue  of  The  Bridge  v. 
The  Grand  Junction  Railway  Cotnpanj,  3  Ueea.  4.W.  SU ;  BatKrfieM  v.  Forrester, 
11  East,  60;  38  E.  C.X..  R.  3M,  note.  Silla  d.  Brown,  9  Cair.  &  Fa.  601 ;  MorriaoD 
V.  General  Steam  NaT.  Co.  8  Eioh.  733,  738 ;  DoweU  d.  Steam  Nay.  Co.  6  EU.  t  BL 
198;  Davies  v.  Maan,  10  Meea.  &  W.  5tt.  Bj  whoso  fault  the  collision  happened  ii 
a  qnestion  of  fact  for  a  jni;;  and  the  actual  damage  at  the  time  aad  place  of  the  in- 
jur, and  cot  the  probable  proflta  at  the  port  of  deslinadon,  is  the  measure  of  value  iu 
dimagea,  in  cases  of  collision  as  well  as  in  cases  of  insurance.  Smith  e.  Condrj,  I 
How.  U.  S.  S8.« 

(c)  Sills  V.  Brown,  9  Carr.  &  Fa.  601.  The  castom  in  England,  in  tbe  case  of 
caiiiageaon  land  meeting  each  other,  is,  that  each  drirer  must  pass  to  his  own  left 
hand.  The  mle  is  directlj  otherwise  in  this  countrj,  or  at  least  in  Massachusetts  and 
NewTork.  N.  T.  B.  S.  3d  edit. toI.  i.  873  ;  Eennard  r.  Burlon.SS  Maine,39.  B;  the 
New  York  Berised  Btatotee,  3d  edit.  vol.  i.  899,  steamboats  on  the  waters  of  that  state 
meeting  each  other,  the  boale  are  to  pass  on  the  starboard,  or  right  side  of  each  other.* 
Careful  ngulations  are  made  io  respect  to  the  safb  landing  of  passengers.  When  two 
steamboats  are  going  in  the  same  direction,  they  mnel  not  approach  within  twenty 
yards  of  each  other ;  and  io  the  nighttime,  each  boat  and  all  ressels  on  the  watns  (^ 
the  state  most  show  good  and  sufficient  lights. 

id)  The  Woodrop  Sims,  S  Dod.  Adm.  83 ;  The  Thames,  5  Rob.  Adm.  34S  ;  Jame- 
son r.  Drinkald,  13  Moore,  148 ;  The  Celt,  3  Hagg.  Adm.  331 ;  Boisin  v.  Mitchell,  9 
CsiT.  k  Fa.  613. 

msnner,  and  something  occniB  which  no  ordinary  skill  or  caution  coidd  prerent,  and, 
ce  of  that  occnrreDce,  an  accident  takes  place." 

'collision,  there  is  a  lien  upon  the  ship  in  fault  tor  the  damage.  Harmer 
;.  h.  t  Bq.  63.  And  the  loss  of  the  serrice  of  Che  vessel,  except  wbere 
'egnlated  by  local  law,  [see  Fitch  v.  Livingston,  4  fiandf.  492,]  is  to  be 
>nnt  in  the  estimation  of  damages.  Williamson  n.  Barrett,  13  How.  U.  S. 
ragansett,  1  Blatch.  C.  C.  ill  ;  Vantine  v.  The  Lake,  S  Wallace  Jr.  52. 
iff  is  only  required  to  exercise  a  reasonable  aod  ordinary  care.  Crary 
B.  D.  Smith  (N.  T.)  530.  SeejNMf.p.  231,  note  1. 
ale  apjdies  to  steamboats  avting  a  river.  Hunt  v.  ^boken  ]Land  Im- 
3  E.  D.  Smith  (N.  Y.)  144. 

of  navigadon  apply  to  fishing  vessels  on  their  fishing-gronnds,  and  to 
chooner  Summit,  a  Curtis  C.  C.  150 ;  The  Clement,  Id.  963.  Sec  Navi- 
r  Gre«t  Britain,  IT  &  IS  Tict-ch.  104,  ^  296-299. 
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vard  is  to  keep  aWay  vhea  bo^  vessels  are  going  the  et 

in  a  narrow  Channel,  and  there  is  danger  of  run 

•  281    of  each  other.  («)    But  in  the  case  of  a  steam-Tese 

(e)  Maxtb  v.  Bijrthe,  1  M'Cord,  S60.  Ja  manj  porta  tbere  ue  Triniq 
Iktions,  reqniiiiig  veraeli  at  anchor  in  a  navigable  riTer,  or  port  of  mm 
to  liBTG  a  tight  liaDg  oat  eonipieuoiul;'  in  dark  nights.  It  mi  irid. 
White,  ai  Pick.  SM,  that  tber»  wm  do  general  and  abwlale  nMge  on  th> 
that  the  omiwioD  of  the  light  might  or  might  not  be  a  fatal  n^ligenc^ 
the  circnmstaiicee.  See  Snvjer  v.  Eoitcni  Steamboat  Co.  46  Maine,  i 
Ch.  J.  of  PennflTanin,  in  ffittpftm  c.  Hand,  6  Wharton,  3S4,  nore  joM 
that  the  hoiatiDg  of  a  light  in  a  river  or  harbor  at  night,  amid  an  actiTe  e 
a  precaution  impeiioasly  demanded  by  pmdcnce,  and  he  did  not  tee  bo 
considered  oth«rwiaa  than  as  negligence  per  le.  Tiain  v.  Steamboat  N.  A. 
Observer,  67,  8.  P.* 

*  See  Barqne  Delaware  o.  Steamer  Oipiey,  S  Wallace  Jr.  368 ;  InE 
Senator,  I  Cal.  199 ;  The  Indiana,  1  Abbott  Adm.  330 ;  The  Scioto,  11 
In  the  case  of  The  Lonisiana  s.  The  Isaac  TaJCm,  ai  Bow.  XJ.  S.  1,  the  8i 
of  the  United  States  held,  that  there  is  no  general  obligadon,  making  it 
MdUng  veuel  at  night  to  ihow  a  light ;  but  there  ma;  be  occasioni  nh 
miafottnne  which  is  in  all  hnman  probabilitj  likely  to  occnr,  this  ongb 
And  the  same  coort  held,  in  Biig  James  Gray  t>.  Ship  John  Fraier,  lb. 
case  of  a  vessel  at  anchor  where  vessels  are  constantly  passing  is  one  of  si 
and  that  the  vessel  at  anchor  il  in  fault,  unless  she  shows  at  night  the 
light  of  a  vessel  at  anchor,  to  wit,  a  globe  lamp,  or  one  withont  any  di 
and  hang  high  enongh  in  the  rigging  to  be  seen  at  a  distance. 

By  section  2n  of  the  stat.  of  IT  &  IB  Vict.  ch.  104,  the  Admiralty  an 
fW>m  time  to  time  to  make  snch  regulations  requiring  the  czbibition  of  lij 
and  sailing  ships  as  th^  shall  see  fit ;  and  ibey  niay  also  require  the  nse  c 
All  regulations  made  in  pnnoance  of  sud  section  are  to  be  published  in 
Gazette,  and  every  master  or  owner  applying  for  the  same  shall  be  Int 
printed  copy  thereof  The  production  of  the  Goictte  containing  inch 
regulations  shall  be  luScient  evidence  of  the  making  and  parport  tb 
owners  and  masten  are  bound  to  take  notice  of  the  same,  and  shall,  so 
remain  in  Sjrce,exliibic  sach  lights  and  nie  toelt  fog  signals  and  mocWi, 
al^  of  £  20. 

Section  asS  of  said  act  provides  that  whenever  steam  or  sailing  reaaeli 
if  both  were  to  continae  their  respective  coanes  they  would  pass  so  near 
the  risk  of  collision,  the  helms  of  both  ships  shall  be  pat  to  port  so  as  tc 
pott  nde  of  each  other,  whether  laid  vessels  be  on  the  port  or  starboi 
whether  dose-hanled  or  not,  unless  the  circumstances  render  a  departare : 
necessary  to  avoid  immediate  danger ;  bot  doe  regard  shall  be  hod  to  tfa 
navigation,  and  at  regards  sailing  shipe  on  the  itattoard  twk  ckwfrl 
keeping  such  siiips  ander  command. 

Section  297  reqairos  every  steamship  navigating  any  narrow  cbaDn^  ti 
tide  of  the  mid-channel  to  the  starboard  of  snch  steamship,  whenever  i 
practicable  so  to  do. 

Section  a98  provides  lihat  the  owner  of  any  vessel  violating  any  of  the  i 
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B  greater  pover,  a/H  is  idotb  under  command,  she  is  boaud 
give  waj  to  a  vessel  with  sails,  {a)  ^'  So  a  neglect  of  due 
tans  to  cliQt^  a  iresset  entering  a  livot  or  harbor  There  others 
I  at  anchor,  ia  a  fkult  which  creates  respcoisibility  for  dam- 
fa)  The  ShuDon,  3  Eagg.  Adm.  ITS.  In  Ab  cu>  of  Lomy  n.  The  SUuaboU 
ntand,  in  the  U.  S.  D.  C.  for  Mas*.,  JanoBiy,  1839,  it  wai  cenifled  by  exparienMl 
vigatora,  and  adjudged  hj  th6  court  ai  the  role  ou  the  aubject,  that  when  two  Tossell 
proich  each  other,  both  having  a  five  or  fair  wind,  each  vessel  paisea  to  tlie  right ; 
d  that  a  steamer  was  considered  as  alwoTS  tailing  with  a  fair  wind,  and  is  boand  to 
whatever  a  sailing  vessel  going  free,  or  with  a  iair  wind,  wonld  be  required  to  do 
Aer  similar  drcumslaucfa.  A  steamer  must  back  ber  enginw  immedialelj  whoL 
died  in  a  fog.    Case  of  The  Perth,  3  Hogg.  Adm.  114. 

sions  shall  not  recover  inj  damsges  in  ease  of  ocdlision,  udeal  it  cu  bo  shown  that 
ich  vtoladoD  was  necessary. 

Section  299  provides  in  cbm  of  daouge  to  perwn  or  proper^  fhnn  a  breach  of  sncb 
im,  wilfnl  detiuilt  sluU  be  preenmed,  except  as  afbreeaid. 

B7  an  address,  deliveted  beibra  the  Mew  Toit  Chamber  of  Commerce,  b;  Mr.  W. 
.  Lindsay,  M.  P.,  who  is  at  present  {IS60)  visiting  this  conntry  in  a  semi-official 
iftaij,  it  would  appear  that  the  Admiral^  have  made  Tt^nlationi  regarding  lights, 
I  Kqtiired  by  sect.  895  of  the  fbregoii^  act  See  English  "Uerchant  Shipping 
.■ciBdmeni  Act,"  ISSS ;  25  4  S6  Vict.  &  13,  9$  S5  to  38,  and  Begvlalioiu  in  Tabl» 
C),  in  O'Dowd's  Mvch.  ShIpL  Amand.  Ad  (Eng.  ed.  1863);  Appendix,  xiT.,  xv., 

1  See  8t  John  v.  Paine,  10  How.  U.  S.  557,  when  tha  Sninme  Conrt  of  the  United 
Itaie*  adopt  these  rntoe  of  navigation.  See,  also,  Newton  n.  Siebhins,  Id.  BBS,  and 
few  York  and  Liverpool  SMamship  Co.  ».  BnmbaU,  21  How.  U.  8. 378 ;  Pmim  v. 
'ige,  34  How.  U.  8.S3S.  Though  steamerB  are  not  liable  tor  injuries  to  veasels  with  sails, 
rising  from  their  own  gross  &nlts,  still,  the  tendency  of  the  courta  ia  caaea  of  colliaioit 
■  to  hold  the  steamers  answeraUe  for  even  the  slightest  eriDai.  Propeller  Genessee 
?hief  D.  Fiufaogh,  IS  How.  C.  8-443;  Bteamer  Oregon  n.  Bocca,  18  Id.  570;  N.Y.ft 
im.  Steamship  Co.  v.  CaUerwood,  19  Id.  241 ;  Steamer  North  Indiana,  IS  Law  Bcp. 
133;  Peck  v.  Sanderson,  17  How.  U.  8.  178;  The  Cornelius  C.  Tanderhilt,  1  Abbott 
Uat.  sei  ;  Holmes  f.  WaMOB,  >9  Petm.  State,  457 ;  Wright  o.  Brown,  4  Ind.  96 ; 
heamers  are  bonnd  to  have  look-oaM  stationed  forward  when  navigating  in  the  thor- 
raghfues  of  commerce-  Chamberlain  c.  Ward,  31  How.  U.  S.  570.  When  two  vessels 
m  moving  in  the  sane  diiection,  the  dnty  of  avoiding  a  coUisioD  is  npon  the  tear 
k«Bt  Tha  GoTemor,  1  Abbott  Adm.  108 ;  The  Arctic  v.  The  H.  Dousnuu,  1  Ncwb. 
Um.  S3S;  Whitridgeu.  Dill,  13  How.  U.  8.448.  Where  two  ateam-tngs  approach  a  ves- 
■tfian  diSeient  directioBs  to  teader  their  services  to  tow  her  into  port,  the  estabKsbed 
lake  are,  diat  the  tag  irilowing  (he  wake  of  the  vessel  shonld  cohm  ap  on  her  star- 
koatd  qnarter  and  slaek  her  eapne,  ao  as  not  to  pass  the  vessel,  and  that  the  tng 
UBiag  down  in  die  oppoell*  dtreciiDn  Aonid  round  to,  dtber  to  irindward  ra  lee> 
<rsrd,  so  *■  10  head  dv  same  way  m  the  vea*^.  Stngis  e.  Clongh,  II  How.  TT.  8. 
411.  To  a  vesae)  hi  tow  of  a  tag  the  same  rales  of  navigatlan  are  applicable,  «id  the 
respoaiibilitj  will  fkll  on  one  or  the  other  as  It  controlled  the  movement  of  the  two,  or 
■abothifbothdiarad  in  directing  the  movement.  Stnrgis  >.Boyigr,StHow.  U.  8. 110. 
A  propcUer.  even  when  towing  a  vessel,  is  to  be  governed  by  the  rule*  appIicaUe  to 
Mamen.    N.  T.  *B.  T.  Co.  o.  Fhil.  &  Sav.  8.  C.  23How.  U.  8.461. 
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1  the  Bubject  has  sjiMii  in  the  cases  in  irhich  tbe  coUis 
^ed  evidently  from  error,  neglect,  or  want  of  sufficient 
on,  but  the  neglect  or  fault  vaa  either  inscrutable,  or 
apatable  to  both  parties.  In  this  case,  of  blame  existing  ^ 
a  discoverable,  the  marine  law,  by  a  rusticum  Judicium,  ap] 
le  loss,  as  having  arisen  equally  by  the  fault  of  both  part 
he  rule  is  universally  declared  by  all  the  foreign  ordinao 
arists  ;  and  its  equity  and  expediency  apply  equally  whe 
irties  are  to  blame,  and  where  the  fault  cannot  be  d 
^ut,  according  to  the  English  and  American  rule  in  th€ 
C  common  law,  if  there  be  fault  or  want  of  care  on  both  e 
rithout  fault  on  either  side,  neither  party  can  sue  the  oU 
'he  general  rule  of  Uie  maritime  law  is,  to  make  the  sb: 
ribute  equally,  witliout  regard  to  their  relative  value,  an 

art  3,  c  S,  sec.  IS  j  Marshall  on  lognmnce,  493 ;  Pudessiu,  Droit  Com.  tn 
S3 ;  JunesoD  e.  Drintald,  12  Moore,  HS ;  The  Ligo,  3  Hagg.  Adm.  35G ;  1 
op  Sims,  S  Dod.  Adm.  SS  ;  Bell's  Com.  vol.  i.  579,580,961 ;  Story  J.,  in  SI 
as.  1S3,  3d  edit. 

(d)  Clairac,  Us  et  Contnmea  de  la  Mer,  6S ;  The  Woodrop  Sims,  3  Dod. 
rheDe  Cock,  EDg.  Adm.  1B39;  The  Am.  Jurist,  Jannarj,  1810,  toI.  xxii.  ] 
S'cve  D.  Edin.  and  London  Shipping  Cotopanj,  Bell's  Com.  toI.  i.  581,  noi 
lecTcs  c.  The  Ship  Constitudon,  Gilpin,  579 ;  Rogars  v.  Brig  Rival,  Distri«i 
Onsi.,  Law  Reporter  for  May,  1846,  p.  38. 

(r)  Vanderplank  v.  Miller,  1  Moody  &  Malkin,  169;  Tennall  e.  Gamer, 
t  Meca.  SI ;  Simpno  v.  Hand,  6  Wharton,  311 ;  Story  J.,  in  the  cam  of 
igon,  Phillipa  on  Ins.  toI.  ii.  IBS ;  Abbott  on  Shipfung,  by  Story,  edit.  1S39, 

*  Lacas  d.  Steamboat  Swan,  5  McLean,  382 ;  Rev.  Stat,  of  Kentucky,  ch 

*  BroadireU  v.  Swigert,  7  B.  Mon.  39 ;  Holderman  v.  Beckwith,  4  HcL 
Dngi^nsv.  Watson,  IS  Ark.  118;  Mellon  f.  Smith,  3  E.  D.  Smith,  462;  Ka 
Sandtbrd,  33  Maine,  148;  Baker  u.  Lewis,  33  Fenn.8tate,301;  Tuff  u.  Warms 
(S.  8.)  740.  S«e  ante,  p.  S30.  Bnt  the  doctrine  of  the  text,  if  it  be  nndt 
nan  that  a  party  in  aig  degra  in  de&nit  cannot  reEover,  is  not  applicable  in 
adnuralty.  In  a  late  case,  Che  district  jndge  of  the  soDthem  district  of  f 
after  expressing  himself  better  satisfied  with  the  role  ibrbidiUng  a  racovei^ 
cases,  said,  "  The  English  admiralty  has  tUstinctly  laid  down  the  opposit 
I>od.  Adm.  83,  Tbe  Woodrop  Sims,)  and  that  case  baa  been  constantly  adt 
See,  also,  OUpin,  579 ;  Waring  v.  Clarke,  5  How.  U.  8.  !H)3 ;  Story  on  Bailm 
It  was  deemed,  therefbre,  in  accordance  with  the  English  rule,  that  each  pai 
paj  one  W/*  of  the  loss.  Wells  v.  Tbe  Bay  State,  6  K.  T.  Legal  Obsem 
Muj,  IS48.  See  3  Amonld  on  Ins.  303 ;  Lennox  v.  Winissimmet  Co.  II  . 
80;  Foster  c.  The  Miranda,  6  McLean,  231;  Schooner  Catharine  u.  Did 
How.  n.  3. 170 ;  Chamberlain  v.  Ward,  21  Id.  G48. 

In  cases  of  collision  on  land,  if  both  parties  are  goil^  of  negligence,  n( 

"corer  against  the  other.  Parker  n.  Adams,  12  Metcalf,  41S ;  Eenoard  v.  I 
Usine,  39. 
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coiuiders  this  to  be  the  shorter,  pluner, '  and  better  role.  (/}  ^ 
There  has  been  much  difiference  in  the  codes  and  audior- 

*  23^  ities  in  maritime  hw,  whether  the  cargo,  as  well  as  tke  *  diipi, 
was  to  contribute  to  the  loss.     YaJin  contends  that  the  coo- 

tribation  IB  only  between  tbo  ships,  and  that  thecargoes  ue  tDtallj 

{/)  Com.  ton.  U.  IBIk  Ths  IfaHn*  Ordinanm  of  th*  ci^  of  BoOerdam,  is  1711, 
dBolare*  tkst  the  dkouig*  rwoltrng  fiom  cidlinoiis  of  ibipi  shall  b«  bonu  eqaaflT,  bd- 
1m3,  indeed,  tb&  collision  happeoed  bj  design,  or  aaj  tenuu-kable  fault,  ajid  &m  the 
guilty  portj  mnit  bear  the  wbole  loss.  Ord.  of  BotUrdam,  lecs.  35S,  35C.  The  Op 
dimince  of  Bunboi^,  of  IT31,  tit.  8,  i«  W  the  same  eSbct,  though  eren  stiQ  wurara 
in.  the  exeeptiaii.  The  bMi,  umder  that  ordinaaee,  is  asiMseJ  as  a  ooBuaon  annga 
npoa  both  *esseli,  &«ightt  aad.  cHgee^  and  it  to  be  borne  one  half  bj  tach  nutL 
The  foiragn  law  and  the  sentence  of  a  fbreign  marine  conit,  in  a  case  of  coHiiioa 
wicliin  its  jurisdiction,  and  in  a  proceeding  in  ran,  are  concIOsiTe  as  to  die  fact  sni 
fsaltlessDeas  of  Ae  collisiOQ,  and  of  tiM  af^Btmentj  (a  Hullip*  on  Ins.  M  ediL  in: 
Sailh  n.  Condrj,  1  How.  U.  S.  !8 ;)  and  where  there  is  no  proof  of  negli^oM  on  liie 
part  of  the  master  or  okw  of  tin  damaged  ship^  the  insnrer  is  liable  for  datnagss  oe- 
eosioned  by  collision-  Ste>«ns  &  Beneeke  on  Average,  b;  Phillips,  36S ;  Peters  b. 
Warren  Ins.  Co,  vide  mfra,  p-  SCO. 

V  In  a  late  caae  it  was  hdd,  that  where  a  steamer  is  towing  a,  vessd,  and  a  eoUinoa 
occnn,  injniing  s  third  vessel,  bodi  the  stesjner  and  iia  tow  are  jointly  and  aereially 
liable,  if  both  were  in  de&idt. 

But  it  wotild  seem  ihu  if  the  eoUisien  acenned  cKclnsively  by  the  fiunlt  of  one,  that 
alone  is  liable.  Liringston  v.  Steam  B.  Express,  N.  T.  Legal  Obeerrer,  1S48,  Olcolt 
Jkdm.S58.  Onappea],itwa*hcld,tb«t,anderihacircnnistaDccs,  the  steamer  was  liable. 
The  Express,  1  Blacch.  C.  C.  369.  See  The  John  Counier,  18  Law  Bep.  653 ;  Snew  v. 
Hill,  SO  How.  D.  8.  US.  In  the  COS*  of  the  Brig  James  Gray  v.  Ship  John  Frszer, 
21  Id.  181,  the  Supremo  Cou^^  of  the  U.  8.  held,  that  where  a  vetsel  in  tow  of  a  steam- 
tug  comes  in  collision  with  a  vessel  at  anchor,  and  the  steam-tog  and  the  vessel  at 
andior  are  both  in  fault,  the  loss  must  be  borne  equally  by  them,  and  no  port  of  it  be 
borne  by  the  vessel  in  tow,  aoless  some  fault  on  her  port  helped  to  cause  the  collision. 

Where  a  vessel  was  towed  by  a  steamer,  nnder  an  agreement  that  the  tow  should  be 
at  the  risk  of  its  masters  and  owners,  it  was  held  that  the  owders  of  the  steamer  wen 
nevertheless  liable  for  injuries  to  the  tow,  arising  &om  their  gross  negligence.  Alex- 
ander 0.  Qrecne,  T  Hill,  633 ;  Wells  v.  Steam  Nav.  Co.  *  Seld.  3TS.  See,  also,  Spnml 
V.  Hemmingway,  U  Piclc.  1 ;  Ante,  toL  ii.  p.  608,  note  a  and  (1). 

Where  the  tow  is  moved  by  a  much  smaller  boat,  as  a  stcam-tng,  so  (hat  the  latter 
miay  be  considered  the  servant  and  agent  of  the  foimer,  the  towing  boat  is  not  itspon- 
nble  for  injuriel  in  case  of  colUuon.  Smith  v.  The  Creole,  S  Wallace  Jr.  465.  See 
The  B.  B.  Forbes,  19  Law  Bep.  5U. 

Common  carriers  are  liable  fbr  losses  c*iised  by  collisions  with  other  reasels  at  sea, 
though  no  fault  be  impnloUe  to  utber  vesscL  Flaisted  b.  Boston  &  E.  B.  N.  Co.  37 
Slaine,  133. 

But  it  has  been  held,  in  another  case,  that  snch  losses  are  within  the  exception  of 
"dangers  of  the  river."  Wbitestdesv.  Thnrikill,  IS  Smcdes&Sfarsh.  599.  Low  water 
is  not  to  be  classed  among  the  "dangers  of  the  river."  Hatchett  i>.  Steamer  Compro- 
mise, 13  Louis.  An.  TS3.  In  Sultana  d.  Chapman,  5  Wuc.454,it  was  doubted  whelba 
a  common  carrier's  liability  is  limited  by  aa  exception  against^  in  the  bill  of  lading. 


816  OF  PEE80NAL  PBOPKBTT.  [PABT 1 

By  the  Bhodian  law,  as  cited  in  the  Pandects,  (c)  if  goods  wer 
thrown  overboard,  in  a  case  of  extreme  peril,  to  lighten  and  sar 
the  ship,  the  loss,  being  incurred  for  the  common  benefit,  vas  t 

be  made  good  by  the  contribution  of  all.  The  goods  mm 
•  238    not  be  srept  away  by  the  violence  of  the  waves,  •  for  the 

the  loss  falls  entirely  upon  the  merchant  or  bis  insurer,  k 
they  must  be  intentionally  sacrificed  by  the  mind  and  agency  o 
man,  for  the  safety  of  the  ship  and  the  residue  of  the  cargo.^  Th 
jettison  must  be  made  for  sufficient  cause,  and  not  from  grooni 
less  timidity.  It  must  be  made  in  a  case  of  extremity,  when  ih 
ship  is  in  danger  of  perishing  by  the  fury  of  a  storm,  or  is  laborin 
upon  rocks  or  shallows,  or  is  closely  pursued  by  pirates  or  enemie: 
and  then,  if  the  ship  and  the  residue  of  the  cargo  be  saved  t 
means  of  the  sacrifice,  nothing  can  be  more  reasonable  than  thi 
the  property  saved  should  bear  its  proportion  of  the  loss.  Tl 
doctrine  of  general  average  is  one  of  those  rules  of  the  maiii 
law  which  is  built  upon  the  plainest  principles  of  justice ;  and 
has,  accordingly,  recommended  itself  to  the  notice  and  adoptio 
of  all  the  commercial  nations  of  the  world.  The  title  in  the  Pai 
dects,  J>e  lege  Shodia  de  Jactu,  has  been  the  basis  of  the  ord 
nances  of  modern  Europe,  on  the  sulgect  of  general  aven^ ;  an 
the  doctrine  of  jettison  was  transplanted  into  the  Roman  law  froi 
the  institutes  of  the  ancient  Rhodians.  A  jettison  is  only  permitte 
in  cases  of  extreme  necessity  ;  (a)  *  and  the  foreign  ordinances  (i 
require  that  the  officers  of  the  ship,  and  the  supercargo,  if  o 
board,  should,  if  practicable,  be  previously  consulted  ;  and  if  tli 
master,  in  a  case  of  false  alarm,  makes  a  jettison,  there  is  no  coi 
tribution.  The  master  is  responsible  for  the  due  exercise  of  h 
own  judgment  in  the  case  of  a  jettison.    He  has  the  authority 

(c)  Dig.  14, 2, 1.  Tbia  Bhodiaa  law  U  diaeoned  in  the  Pudeeu  b;  Fuiln*,  Pip 
nian,  uid  other  emiaent  kwyars.  It  fbniu  tho  nbject  of  the  distiiignished  comme: 
taries  of  Peakini  and  Tinnins,  in  the  treatiae  Ad  Rem  Nauticain,  and  of  a  treatixi  a 
Bjnkenhoek ;  and  it  haa  receiTed  most  ample  illnatradons  in  the  dUsert&tioni  npon 
bj  numeroni  other  dviliaiiB,  among  whom  hmj  be  selected  Emerigon  and  Abbott 

(a)  Sir  Wm.  Scott,  in  The  Gnttitudine,  3  Bob.  Adm.  240. 

(b)  Lawa  of  Olcron,  ut.  B,  of  Wisbny,  20,  21,  SS.  Conaulat  de  la  Her,  lam.  ij. ' 
69 ;  Code  de  CommeTce,  art.  410. 

1  Where  a  Teasel,  in  imminent  peril  of  being  driren  on  a  rockj  coaat,  when  wrec 
would  be  ineHlable,  ie  volnataril;  stranded  on  a  Icm  dangeroiu  put  of  the  coaa^ 
proper  caae  for  gcacml  average  occnn.    Barnard  b.  Adama,  10  How.  U.  S.  S7[>. 

■  Lawrence  e.  Hintuni,  IT  How.  D.  8. 100. 
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Before  conlrUnitioo  takee  place,  It  miut  vppeex  that  the  goo 
sacEificed  -were  the  price  of  safety  to  the  reet,  and 
*235  *thfi  sfa^  be  lost,  ootwidutaadinj;  the  jettison,  there  v: 
be  no  ground  for  contribution,  (a)  All  damage  artBti 
jmmediat^y  from  jettison,  or  other  act  of  necee6it7,  is  to  be 
m^ter  of  general  arerage^  and,  therefore,  it,  in  catting  avay 
mast,  the  cai^  bj  that  means  be  injured,  or  if,  in  fhroving  ov 
any  part  of  the  cargo,  other  parts  of  -the  cargo  be  injured,  tl 
damage  goesinto  general  average,  because  it  is  to  be  cooBtder 
S8  part  of  the  price  of  safety  to  the  residue  of  the  property.  ( 
So,  if  a  ship  be  injured  by  a  peril  of  the  sea,  and  be  obliged  to  { 
into  port  to  refit,  the  wages  aad  jM*OTisiou8  of  the  crev,  during  ti 
dotention,  constitate  the  subject  of  general  average,  according 
the  decisions  in  New  York  and  Uassachusetts.  (e)  Those  decisio 
Are  supported  by  the  rule  as  luid  down  in  Beawes,  {d)  and  they  a 
in  coincidence  with  ibe  law  and  {^actice  of  Holland  and  Franoe.  | 
Lord  Tenterden,  in  his  Treatise  on  Sbippii^,(/)  observed,  tb 
the  EngUsh  law  books  fumi^d  no  deciuon  on  ttus  point,  and  1 
thought  it  BusoeptiUe  of  a  reasonable  doubt,  thou^  his  opiuit 
was  evidently  agtunst  the  justice  and  policy  of  ibe  charge  for  ca 
tribution.  Since  he  wrote,  the  question  has  been  decided  in  ti 
K.  B.  accordmg  to  his  opinion,  and  in  a  ease  in  which  he  sustaim 
and  enforced  a  contrary  opinion  in  his  character  of  counsel.  ( 
The  result  of  the  decisionB  in  Plvmmer  v.  WUdTnan,  and  Power 


(a)  Potbier,  tit  Arsriea,  n.  113.    No  owttribntion,  if  M  tlie  time  of  aataiSmg  I 
utfgo  there  was  no  poseibiUty  of  saving  it.     Crockett  o.  Dodge,  3  Fairfield,  190. 
loss  or  expense  ii  considered  and  Applied  m  general  arenge,  nnlees  it  wu  iaCended 
■BTe  the  renaitiing  property,  kod  aaleu  it  nccotnplislied  Ae  ol^ect    WiUianu  v.  S 
folk  In».  Co.  3  Bamner,  S10. 

(6)  Uaggrath  v.  Church,  1  Cainn,  198. 

(c)  Walden  v.  Le  Roy,  S  Cainea,  S63 ;  Fadelford  k.  Boardman;,  *  Haas.  U8 ;  Fot 
V.  Ocaan  las.  Co.  3  Somaet,  S7.  In  PeDnaylT9iiu,  it  m  decided  that  die  w^ea  * 
provisions  of  Cbc  crew  during  an  embargo  go  into  a  general  anrage,  and,  as  the  clt 
jnstice  obserrod,  tbe  criterion  of  general  averse  is,  when  the  espenaaa  were  "  dk 
Mtilj  and  nn«void«b!y  incnired  for  the  genenl  safety  of  the  ship  and  cargo."  I 
Company  of  N.  America  d.  Jones  &  Clark,  2  Binney,  M7.  Tlie  case  of  a  Tesael  bn 
loto  port  by  ta  perilt  and  damagt  to  r^,  w«uld  donbtleaa  be  nmsidned  at  «qu 
within  the  principle.    See  infra,  p.  302. 

(d)  Les  Mcrcatoria,  vol.  i.  161, 

{t)  Kicatd,  ndgoce  d'AnuKrdnni,  380 ;  Emerigon,  Trailf  dea  Asa.  torn.  i.  6M. 
(/)  AbboH  OD  Shipping,  Sth  Am.  edit.  1S46,  p.  S92. 
ig)  Power  r.  Whitmote,  4  Maule  *  Selw.  Ul. 


820  OP  PEESONAl  PROPEETT.  [PABT  T. 

to  the  ship  alone  as  a  benefit,  and  would  have  been  uecesBary  in 
that  port,  on  account  of  the  ship  alone,  are  not  average.  Yet,  if 
the  expense  of  the  repairs  would  not  have  been  incurred  but  for 
the  benefit  of  the  cargo,  and  might  have  been  deferred,  with  safetf 
to  the  ship,  to  a  less  costly  port,  such  extra  expenses  are  geneni 
average. 

It  has  likewise  been  held,  that  the  w^es  and  provisions  of  the 
crew,  during  a  capture  and  detention  for  adjudication,  are  a 
proper  subject  for  general  average ;  (b)  while  in  the  case  of  a  ves- 
sel detained  by  an  embai^,  they  are  not  so  subject,  and  are 
chargeable  exclusively  upon  the  freight.' (c)  The  French  ordi- 
nance of  the  marine,  Pothier,  and  Ricard,  all  agree,  that  mga 
and  provisions  are  not  a  subject  for  contribution  in  the  case 
of  an  embargo ;  and  yet  it  has  been,  held,  on  the  other  hand, 
by  the  Court  of  Errors  in  Pennsylvania,  in  1807,  that 
*  237  *  they  were  in  such  case  the  subject  of  general  aver- 
age, (a)  In  respect  to  the  wf^es  and  provisions  of  the 
crew,  while  the  vessel  was  detained  at  an  intermediate  port,  by 
fear  of  enemies,  and  waiting  for  convoy,  they  were  allowed  to 
form  the  subject  of  general  average  by  the  courts  in  Holland, 
amidst  conflicting  opinions,  and  after  very  protracted  and  ex* 
hausted  litigation,  (h)    We  cannot  but  lament  the  uncertainty 

(i)  Iticard,  n^oc«  d'Anuierdam,  S79 ;  Bonlaj  Fat7,  torn.  \y.  444 ;  LemTenwoith  b. 
Delnlield,  1  Caiaes,  5T4 ;  EjDgstoQ  v.  Oinrd,  4  Dallai,  374. 

(c)  BoberUon  v.  Ewer,  1  Term  Bep.  121 ;  Penny  v.  New  York  InsnranoB  Compasf, 
3  Cainea,  IBS ;  M'Biide  v.  AUriae  IniiiTaiice  Companj,  T  JohDB.  431 ;  Harrod  v.  Lewii, 
3MutiQ  (Lotiia.)  311. 

(a)  Insarutce  Compuij  of  North  America  v.  Jonea,  S  Binney,  547. 

(6)  Bjnk.  Qaeest.  J.  IViv.  lib.  4,  c.  35 ;  Bynkershoek,  in  one  of  the  adjndged  cmn 
which  he  cites,  complains  (hat  the  existing  nsagea  had  extended  contribntiOD  to  ergij 
kind  of  danger,  and  froqnently  comprehended  wages  and  proriaions  of  the  crew  as 
proper  objects  of  it,  and  that  the  pracdce  might  be  abused  to  the  deatructiaQ  of  th« 
merchant  His  history  of  the  Tezadons  litigation  in  these  cases  is  qaite  cnriona.  In 
one  of  them,  the  Maridme  Court  at  Amsterdam,  in  Norember,  1697,  and  again,  in 
November,  1698,  adjudged  that  the  irages  and  proiisions  were  a  proper  aubject  for 

were  repealed,  and  a  new  board  of  wardeoi  for  the  port  of  New  York  waa  eslabUshed, 
to  whom  is  given  exclusive  cogoliance  of  all  matter*  relating  to  the  anrreys  of  Tcssds 
and  their  cargoes  arriving  at  that  port  in  distreaa,  or  damaged  in  said  port ;  and  tbcy 
ate  to  be  judges  of  its  fitness  to  bo  reahipped  to  lU  port  of  destination,  or  whether  it 
ahaU  be  eold.  And  it  is  made  unlawful  for  any  person  to  undertake  the  peribmance 
of  any  of  tbe  dntiea  prescribed  by  the  act,  and  for  any  person  to  employ  any  olhar 
than  tbe  legally  appointed  wardens  for  the  perfomuuice  of  anch  datiea. 
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rbich  the  contradictory  rules  on  this  subject  ha 
)  is  no  principle  of  maritime  Utv  that  has  be 
re  variations  in  practice  thui  Ais  perplexed  dc 

average ;  and  the  rules  of  contribution  in  diSt 
md  before  different  tribunals,  are  so  discordai 
a  distinctions  are  so  subtle  and  so  artificial,  th 
emely  difficult  to  reduce  them  to  the  dtape  of 
>rderij  system.  The  French  jurists  complain  th 
otical  legisl^ou  left  the  question  of  contributi< 
;h  at  large,  and  snbjeet  to  arbitrary  discretion,  ai 
imend  very  highly  the  regulations  *  of  the  on 
id  of  the  code  as  just  and  equitable,  and  marb 
ad  precision,  (a) 

I  cargo  be  voluntarily  delivered  up  to  a  pirate, 
aj  of  ransom  or  contribution,  and  to  induce  Uie 
isel  and  residue  of  the  goods,  the  property  san 
r  to  the  loss,  as  being  the  price  of  safety  to  tl 
inse,  also,  of  unlading^  the  goods,  to  repair  dam 
,  or  to  lighten  her  when  grounded,  must  be  sv 
il  contribution ;  for  all  the  parties  concerned  a 
:e  measures  requisite  for  the  prosecution  of  tl 

maste,  cables,  and  other  equipments  of  the  vesE 
save  her  in  a  case  of  extremi^,  their  value  mv 
y  contribution,  (b)  It  iras  attempted,  in  the  ca 
Sobertt^  (c)  to  extend  the  application  of  the  ge 
case  of  the  loss  of  a  mast,  in  cairying  an  unusu 

leelsionB  were  afflnned,  on  appeal,  in  July,  1700,  and  rerersed 
TqIj,  1710.  On  a  still  fbnber  appeal  to  the  Supreme  Senate, 
ni  a  member,  after  great.  diwnisnoQ  and  much  dirimon  in  op 
llona  or  tbe  Amsterdam  maritime  judges  were  leatoied,  in  Man 
M  Ewaf  on  Insonuice,  vol.  L  6S  -  69,  shom  tin  anceTtain^  a 
irell  a«  in  England,  of  iettlin^  the  proper  ilema  for  a  gme 
arly  aa  to  tbe  waga  and  proTisioni  of  tbe  crew. 
X.  Ht.  Antim,  an.  7  ;  Code,  vn,  400,  401 ;  Bonlay  Patj,  tom. 

ar.  lit  AvirlM,  an.  6 ;  Valin'i  Com.  toni.  iL  166 ;  I  Emerigi 
Monro,  IS  Martin  (Lonii.)  449. 

378 ;   Shiff  B.  LoniBiana  State  Ini.  Co.  18  Martin,  639,  to  B. 

stranded  near  ber  port  of  deednation,  and  for  the  pnrpoae 
fpi  iraj  pat  into  lighten  and  jbmrded  to  the  port,  and  dnri 
[htera  part  of  the  cargo  wm  injured,  snch  a  loas  to  the  cargo  * 

sabjeet  for  general  arenge.    Lewis  v.  Willianu,  1  Ball  {S.  1 
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press  of  sail  to  escape  from  an  enemy,  and  to  make  that  the  snb- 
ject  of  general  average ;  but  tlie  court  considered  that  to  be  no 
more  than  a  common  sea  risk.  All  casual  and  inevitable  damage 
and  loss,  as  distinguished  from  that  vhich  is  purposely  incurred, 
are  the  subject  of  particular  and  not  of  general  average,  (d) 
*  239  *  If  the  ship  be  voluntaril;  stranded,  to  escape  danger 
'  ikim  tempests,  or  the  chase  of  an  enemy,  the  damages  re- 
sulting from  tliat  act  are  to  be  borne  aa  general  average  if  the 
ship  be  afterwards  recovered  and  perform  her  voyage,  {a)  Bat 
if  the  ship  be  wholly  lost  or  destroyed,  by  the  act  of  running  her 
ashore,  it  has  been  a  question  much  discussed,  and  different  opin- 
ions entertained,  whether  the  cargo  saved  vas  bound  to  contrib- 
ute to  bear  the  loss  of  the  ship.  In  Sradhurtt  v.  The  CWmmWo* 
Insurance  Company,  (J)  the  ship,  in  a  case  of  extremity,  was  vol- 
ontanly  run  ashore,  and  lost,  but  the  cargo  was  saved ;  and  it  was 
held  that  no  contribution  was  to  be  levied  on  the  cargo  for  the 
loss  of  the  ship.  The  marine  ordinances,  and  wnters  on  mari- 
time law,  were  consulted,  and  the  conclusion  drawn  from  them 
was,  that  the  cargo  never  contributed  for  the  ship,  if  she  was  lost 

{d)  Emerigon,  torn.  i.  633,  atatei  an  inlereiting  cue  to  illiutrate  tbe  general  doc- 
tdne.  A  French  vessel  bdog  parsued  by  two  cniisen  of  the  enemy,  the  maito',  u 
BOOH  a»  it  was  dark,  boiaied  a  boat  inio  the  sea,  furnished  vrith  a  mast  and  sail,  and 
a  lantern  at  the  tnast-head,  aod  then  changed  hia  course,  and  wiled  during  the  nigbt 
wiEhoat  anj  light  on  board  his  ship.  lu  the  momiDg  no  enemj  was  in  dght ;  and  the 
TaJne  of  the  boat  tbns  voluntarily  abandoned  for  the  commoa  u^t;  was  made  good 
bj  general  contribution. 

{a)  Abbott  on  Shipping,  Sth  Am.  edit.  Boston,  1646,  p.  S87.  In  a  cam  of  TolnDlai7 
stranding,  if  it  be  done  to  sare  the  cargo,  the  damage  to  the  ship  and  cargo  is  tbe  (ob- 
ject of  general  average;  but  if  it  was  resorted  to  in  order  to  lave  the  lives  or  liber? 
of  the  trew.  It  ia  particalar  average  This  distinctdon,  Mr.  Benecke  aajs,  is  eonfonn- 
able  to  the  practice  of  all  coDDtrics.  Benecke  on  the  Principles  of  Indcmnitj,  tSO, 
221.  The  principle  is,  that  if  a  vessel  bo  run  athore  voluntarily  to  aave  life,  and  is 
lost,  and  would  unavoidably  have  been  lost  withont  the  act,  it  is  not  a  case  for  contri- 
bntion  or  general  average,  for  nothing  was  saved,  and  no  proper?  aacriSced  to  an 
property.  Benecke,  S19;  Stevens  &  Benecke  on  Average,  bj  Phillips,  84  ;  Meech  B. 
Bobinson,  4  Wharton,  360.  But  when  a  vessel  is  stranded,  and  part  of  the  caigo 
taken  on  shore  and  conveyed  to  the  place  of  destination  by  land,  and  the  vessel  ia 
oiterwards  recovered,  and  other  parts  of  the  cargo  leahipped  and  carried  to  the  port 
of  destina^on,  the  owners  of  the  cargo  landed  and  conveyed  by  land  are  bound  to 
contribute  to  the  extra  chaises  and  expenses  incurred  by  the  master,  after  Ok  lanJoff 
of  nicA  targo,  as  general  average.  The  rule  of  equity,  reciprocity,  and  equality  le- 
quires  it.  Bevan  c.  Bank  of  United  Stales,  4  Wharton,  SOI.  See  also  Benecke,  906, 
307,  to  the  same  point. 

(6)  9  Johns.  9 ;  Eppes  i'.  Tucker,  4  Call,  346 ;  Scudder  it.  Bradford,  14  Kck.  13. 
S.P. 
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by  means  of  the  act  of  running  her  ashore.  But  in  two  subse- 
quent cases,  vhere  the  ship  was  lost  under  like  circumstances,  it 
was  decided,  on  a  like  review  of  the  European  law,  that  the  loss 
was  to  be  repaired  by  general  average,  (c)  The  question,  tliere- 
fore,  in  which  the  foreign  and  domestic  authorities  so  materially 
vary,  remains  yet  to  be  definitely  settled,  {d) 

A  temporary  safety  is  all  that  is  requisite  to  entitle  the 
*  owners  of  the  property  sacrificed  to  contribution ;  and  if  *  240 
the  ship  survives  the  disaster,  and  be  afterwards  lost  by 
another,  still  the  goods  saved  in  the  second  disaster  must  be  con- 
tributory to  the  original  loss,  for  without  that  loss  they  would 
have  been  totally  destroyed,  (a)  Goods  shipped  on  deck,  contrib- 
ute, if  saved,  but  if  lost  by  jettiBOn,  they  are  not  entitled  to  the 
benefit  of  general  average,  and  the  owner  of  the  goods  must  bear 
the  loss  without  contribution ;  for  they,  by  their  situation,  increase 
the  difficulty  of  the  navigation,  and  are  peculiarly  exposed  to  peril. 
Nor  is  the  carrier  in  that  case  responsible  to  the  owner,  unless  the 
goods  were  stowed  on  deck  without  the  consent  of  the  owner,  or 
a  general  custom  binding  him,  and  then  he  would  be  chargeable 
with  the  loss,  (b) » 

(c)  Cbu  v.  Beilly,  3  Wash.  C.  C.  298 ;  Gray  ».  Wain,  8  Serg.  &.  Eawie,  229.  In 
Scadder  b.  BnuUbrd,  U  Pick.  13,  where  the  masts  were  cnt  away,  bnt  the  veuel  after- 
Tuds,  notwithsunding  (hat  sacrifice,  went  ashore  and  viae  lost,  it  was  held,  that  the 
cargo  Mfed  was  not  liable  to  a  geacral  average,  for  the  sacrifice  was  unavailing. 

(d)  It  remains  to  bo  settled  in  the  English  law.  Abbott  on  Shipping,  5th  Am. 
edit  Boston,  pp.  590,  991.*  Bnt  this  question  was  finally  settled  in  the  Supreme 
Coort  of  the  United  States,  in  the  case  of  the  ColninlHan  Ins.  Company  v.  Ashby, 
13  Peters  U.  S.  331.  The  court  reviewed  the  principal  anthoritiea,  fbreign  and 
domestic,  and  decided,  that  in  a  cose  of  a  volnntaij  stranding  of  t^  ship  fi>r  the 
common  safety,  and  to  save  the  crew  and  cargo  from  impending  peril,  fbllowed  by 
a  total  loss  of  the  ship,  bnt  with  a  saving  of  the  cargo,  a  clear  case  of  general  average 
existed,  in  which  the  insnrers  of  the  cargo  were  hold  liable  to  contribute  npon  that 
principle  to  the  loss  of  the  ship  aud  IVeight.  See  the  cases  collected  snd  condensed 
in  Abbott  on  Shipping,  9th  Am.  edit.  Boston,  1S4G,  [490,]  [491,]  note.  Merithew  v. 
Sampson,  4  Allen,  193. 

(d)  Vinnins,  in  Feckimn  ad  legem  Bhodiam,  24fi,  260 ;  Bonlay  Paty,  torn.  iv.  443. 
ill)  CoDsolat  de  la  JSer,  e.  163 ;  Ord.  de  la  Mar.  3,  S,  13 ;  Emerigon,  c.  13,  sec.  43 ; 

'  The  rule  is  now  settled  in  the  English  conns,  in  accordance  with  the  decision  in 
13  Peter)  IT.  8.  SSI,  si^ro.  The  shipper  who  pays  the  whole  amonnt  of  salvage,  has  a 
lien  on  the  goods  for  the  amount  of  the  contributions,  ao  as  to  give  him  an  insnrable 
iatereit  therein.  Briggs  v.  The  Ship  Joan,  &c,.  Association,  18  Law  Jotimal  Rep. 
p.  ITS.  See,  also,  Barnard  v.  Adams,  10  How.  V.  8.  370;  Stnigess  v.  Caiy,  3  Cnr^ 
lis  C.  C  59. 

>  Lawrence  n.  ACntom,  IT  How.  U.  8.  100. 


S24  OF  PEBSONAL  PROPEBTT. 

It  becomes  aa-  important  inquiry  on  this  enbjei 
are  to  contribute,  and  in  what  proportions,  to  a  ) 
incurred  for  the  common  safety.  The  general  doct 
the  mcrchandiEB,  of  vhf^ver  kind  or  freight,  or 
belonging,  contributes.'  Goods  of  the  goTenunen 
contribute  equally  witii  those  of  other  shippers, 
tion  is  made,  not  on  account  of  incumbrance  to  tl 
safety  obt^ed,  and,  therefore,  bullion  and  jewels  j 
merchandise  contribute  according  to  their  full  t 
BJiodian  law,  (c)  it  was  deemed  just  that  all  ^oul< 
wbom  tlte  jettison  had  been  an  advantf^,  uid  the 
be  apportioned  according  to  tiie  value  of  the  goodt 
to  the  effects  and  clothes  of  every  person,  and  even 
HkQ  finger,  but  not  to  the  provisions  on  board,  nor 
of  freemen,  whose  lives  were  of  too  much  dignity  a 
susceptible  of  valuation.  The  modern  marine  cod 
erally  go  to  the  extent  of  the  Rbo^au  law,  and  thi 
on  the  Bubjeot.    By^tbe  Enj^ish  law,  the  wearing  i 

Smith  e.  Wright,  1  Caines,  43 ;  Lenox  v.  U.  L  Companj,  S  John* 
Patj",  torn.  iv.  6W ;  Code  de  Commerce,  art.  431 ;  Dodge  v.  Bartol, 
Brig  Thaddciu,  4  Martin  (lonis.)  BBS ;  Abbott  on  Shipping,  9th 
Story  on  Bailment),  339;  Johnston  v.  Crane,  Kerr**  N.  B.  Bep.  3H 
lbs.  Compuij,  4  Pick.  4OT.  Bnl  if  tbej  be  laden  on  deck,  aeeordk 
partiaiar  trade,  the?  are  entitled  to  contribntion  from  the  ihipoi 
jettison.  Oonld  V.  Oliver,  4  Blng.  N.  C.  134.*  In  the  Bth  Am.  edi 
thei«  is  a  learned  note  bj  the  English  editor.  Sergeant  Shee,  on  tbi 
stowed  on  deck  from  the  benefit  of  general  arer^e ;  and  the  genen 
to  be  quite  inflexiUe  that  goods  so  stowed  do  not  go  into  genera 
consent  of  the  owner  wonld  nndonbtedlj  relieve  the  master  from  tt 
die  loss  of  goods  BO  disposed.  In  addition  to  the  case  of  Gould  n.O: 
aos,  the  case  of  Milward  ».  Kbbcrt,  in  the  Q.  B.  2  Gale  ft  Dar.  14 
any  general  inBexible  role  of  law,  that  for  goods  stowed  on  deck  tl 
excluded  from  the  benefit  of  general  average,  and  chat  the  mle  i 
cnnutauces,  aad  the  evidence  of  commercial  men  respecting  the  1 
See  Abbott  oik  Shipping,  Sth  Ara.  edit.  Boston,  pp.  53B,  S3S.  Tha 
of  G  Vict,  prohibiting  Che  cargo  of  vessels,  clearing  from  British  '. 
tween  September  and  Maj,  to  be  stowed  on  deck,  if  the  vend 
in  put  with  limber  or  wood  goods, 
(c)  Dig.  14,  2.  9. 

*  HarriB(i.Uood7,4Bosw.210.  This  case  also  holds  that  bank  n 
at  their  nominal  valne  in  the  absence  of  proof  of  less  valne. 

*  All  that  is  laved,  and  was  at  risk  at  the  time  of  the  loss  incnm 
Kelson  v.  Belmont,  SI  N.  T.  36 ;  Bevan  v.  U.  S.  Bank,  4  Wharton 
ton,  6  EU.  &  Bl.  TT9. 
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and  other  things  belon^ng  to  the  pereens  of  pueeiigers  or 
crew,  and  taken  on  board  for  private  use,  and  not  as  *  m.er~  *  2 
chandise  for  trai^portation,  and  the  provisions  and  stores 
for  the  crew,  do  not  contribute  in  a  caee  of  general  averse.  | 
The  common  rule,  according  to  Magens,  (h)  is,  tiiat  what  artic 
p%7  freight  must  contribute,  and  what  goods  pay  no  freight  p 
no  average  ;  and  that  articles  contribute  according  to  their  vali 
«ad  not  according  to  weight.  By  &e  French  ordinance  of  I 
marine,  as  well  as  by  the  new  commercial  code,  provisions  a 
the  clothes  of  the  ship's  company  do  not  contribute ;  but  usi 
goes  further,  and  does  not  subject  to  the  charge  of  general  av 
age  either  clothes,  jewels,  rings,  or  ba^^^age  of  &6  passengers, 
they  are  considered  accessory  to  the  person.  Emerigon,  who  h 
according  to  his  usual  manner,  collected  and  exhausted  all  I 
learning  appertaining  to  the  subject,  inclines  to  think  with  ] 
thier,  that  by  strict  law  and  by  equi^,  the  clothes  and  jewels 
passengers  ought  to  contribute.  But  Bonlay  Paty,  in  his  co 
mentaries  on  the  new  code,  and  in  which  he  draws  most  libera 
on  the  resources  of  Emerigon,  thinks  they  oi^ht  te  be  exempb 
and  that  the  existing  French  usage  is  proper,  (c) 

Instruments  of  defence  and  provisions  do  not  contribute, 
cause  they  are  necessary  to  all ;  wid  yet  if  they  are  sacrificed  : 
the  conunon  safety,  they  are  to  be  paid  for  by  contribution ;  i 
do  the  w^es  of  seamen  contribute  to  the  general  average,  exo 
in  the  single  instance  of  the  ransom  of  the  sliip.    Tliey  are  i 
empted,  lest  the  apin^hension  of  personal  loss  should  restri 
them  from  making  the  requisite  sacrifioe,  and  the  hardships 
and  perils  they  endure  will  entiUe  *them  to  an  exemption    *2 
from  further  distress,  (a)    If  part  of  the  cargo  be  sold  for 
the  necessities  of  the  ship,  it  is  in  the  nature  (^  a  compulsive  Ic 
for  the  benefit  of  all  concerned,  and  bears  a  resemblance  to  t 
case  of  jettison ;  and  if  the  ship  be  afterwards  lost,  the  goods  sa^ 

(a)  Abbott  on  SluppiBf;,  put  3,  c.  B,  lec  U. 

{h)  Migens  an  Lininnca,  toI.  i.  63,  63. 

je)  Old.  de  U  Mu.  lit.  Da  Fnt  tii.  U  ;  Codede  OoniBaw,  vt.419;  PotUar, 
Dn  Aruies,  d.  135 ;  1  Emerigon,  645 ;  Bonla;  Pstj,  (om.  iv.  561,  563.  In  Browi 
GtapTleton,  4  Bing.  119,  la  J.  B.  Moore,  384,  B.C.  tlie  general  mlewu  dcclued  to 
that  proTuums  for  the  crev  on  board  a  ship  are  pot  taaxxt  pat  on  board  for  the  | 
pen  of  coounerce,  and  do  not  contribute  to  the  geaeral  avenge,  erea  when  the  ca 
of  the  ship  ooneuU  only  of  paucngen. 

(a)  1  Emerigon,  643. 
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must  contribute  towards  the  loss  of  the  goodf 
they  had  been  thrown  OTerboard  to  lighten  thi 
case,  a  portion  of  the  cargo,  aocording  to  Lord 
for  the  general  benefit,  (b) 

Without  entering  minutely  into  the  doctrii 
settling  a  general  average,  (e)  it  will  be  sufficii 
as  a  general  rule,  the  goods  sacrificed,  as  well 
if  the  vessel  arrives  at  the  port  of  destination, 
the  clear  net  price  tliey  would  have  yielded,  aft< 
at  the  port  of  dischai^e  ;  and  this  rule  is  foun 
ciple  of  equity,  (d)  The  person  whose  loss  ha 
arrival  of  the  ship  and  cargo,  should  be  place 
with  those  persons  whose  goods  bad  safely  ai 
only  be  by  considering  his  goods  to  have  also  a 
of  the  ship  conbibute  according  to  her  valui 
voyage,  and  according  to  the  net  amount  of  t 
ings.  The  value  of  the  vessel  lost  is  i 
*  243'  *  to  her  value  at  the  port  of  departure,  i 
allowance  for  wear  or  tear  on  the  voyag 
the  disaster  ;  and  the  practice  in  this  country, 
practice  in  Boston,  (a)  to  ascertain  the  contr 
freight,  by  deducting  one  third  of  the  gross  an 
of  the  equipment  of  the  ship,  such  as  masts,  Ci 
usual  to  deduct  one  third  from  the  price  of  tl 
being  new,  they  will  be  of  greater  value  than 

(b)  Hall's  Emcrigon  on  HuitimB  Loans,  94;  The  Gi 
iU. 

(c)  Mr.  Benecko  hiu  discussed  at  large,  and  veiy  ablj,  i 
cult  subject  of  general  arenige,  and  the  adjnttmcnt  of  it;  ant 
more  minnte  detail  of  the  learning  and  principles  sppUcaUe  I 
IndeinDit7,  c.  S,  T. 

(d)  Tudor  V.  Macomber,  14  Pick.  S*.  The  Conmlato  deJ 
diven  countries,  made  a  disiiDCtion  as  to  the  role  of  vali: 
value  at  the  place  of  departure,  if  the  jettison  took  place 
voyage,  and  the  value  at  the  place  of  discharge,  if  afterm 
of  the  marine  did  not  malte  anj  sach  distinction.  I  Eme 
returns  to  the  port  of  departure,  or  to  some  ndghboring  p( 
the  good«  sacrificed,  ot  the  cost  price,  including  charge*,  is 
general  avenge.    Tudor  v.  Macomber,  14  Pick.  34. 

(a)  3  Mason,  439. 

{b)  Abbott  OQ  Shipping,  6th  Am.  edit.  COT ;  Strong  b.  T 
Johns,  saa ;  Simonds  t>.  White,  S  Bam.  &  Cress.  SOS ;  Gn^  t 

SS9,  337,  258. 
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htere  been  in  the  home  port.  I^e  yery  Bame  prine 
examined  and  rect^nized  in  SimotuU  t.  White,  (b) 
vas  not  a  proper  case  for  a  general  av^^e,  and  m 
only,  then  these  cases  do  not  apply,  sod  a  forei 
founded  in  mlfitake,  and  asmiming  a  case  for  gi 
-when  none  existed,  is  not  binding,  (c)  "With  resp 
ment  of  the  average,  each  individnal  is  nndoubh 
sue  for  the  amonnt  of  his  ekare  when  adjusted ;  b 
practice  usually  is,  in  tiie  case  of  a  general  ship,  ii 
many  consignees,  for  the  master,  before  he  deliTei 
take  a  bond  from  the  difierent  merohanta  for  pa 
portions  of  the  arer^e  when  the  same  shall  be 

•245        '(g.)   Of  »alvage. 

Salvage  is  the  oompensalion  allowed  to  pc 
assistance  a  ship  or  its  cargo  has  been  saved  in  v. 
from  impending  danger,  or  recovered  from  actual  1 
shipwreck,  derelict,  or  recapture ;  and  it  often  fo 
ingredient  in  the  discussions  and  ac|justment  vl 
vhen  a  voyage  has  been  disastrous,  {a)  The  eqt 
of  salvage  came  from  the  Boman  law  ;  ij>)  and  it  i 
the  admiralty  jurisdictions  in  the  different  count) 

(b)  3  Bam.  &  Creas.  605 ;  BalgHsh  v.  Bavidaon,  6  Dowl,  &  B/J 
tone  Ins.  Company,  SO  Pick.  411 ;  Tbomton  v.  United  State*  In 
field,  IM. 

(c)  I^nox  V.  TlDited  Ins.  Coinpuf,  3  Johni.  Cm.  178;  Pw 
Uanle  &  8elw.  14i. 

(if)  Abbott  on  Shipping,  pan  3,  c.  8,  sec.  IT.  Tho  explain  ma; 
tba  aTerage  bond  a  condition  of  the  delivery,  and  it  ia  held  to  be  a : 
In  Enpport  of  a  right  founded  on  commercial  nisge.  Cole  v.  Bi 
The  absolute  owner  of  goodi  ia  liable  to  pay  a  general  aTerige ; 
lignee,  who  is  not  owntir,  receiTG*  them,  and  the  bill  of  lading 
freight  and  detnnrrage,"  and  ii  lilent  ai  to  general  aTerage,  the  mi 
to  pay  it,  thongh  he  would  haTo  been  if  it  had  been  meniioDed. 
freight  by  reafon  of  the  oondidon  on  which  he  recdTes  the  goods, 
to  by  receiTing  the  goods.    Scaife  v.  Tobin,  8  Bam.  &  Adol.  !>13. 

{a)  Stdvage,  in  policies  of  Insurance,  says  Ur,  Phillipi,  has  a 
diffiireat,  and  it  apfdiea  to  that  part  o(  iJie  eargo  which  sorriTea  dx 
and  is  to  be  chaiged  or  CKdiied,  ■«  the  case  ma;  be,  on  tlw 

(i)  Dig.  3,  6. 

1  And  he  ma;  retain  the  goods  nntil  the  amonnt  eontribntabi 
Xaiia,  II  m.  S79. 
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variee  according  to  the  labor  and  peril  incupred 
merit  of  their  conduct,  the  value  of  the  ship  i 
degree  of  danger  from  which  they  were  rescu' 
are  liberal  in  the  allowance  of  salvage  ia  mei 
reward  for  the  service,  and  as  an  incentive  to 
lowance  fluctuates  between  one  h^,  one  third 
the  gross  or  net  proceeds  of  the  property  saved 
been  the  most  usual  rate.  (/)  *  In  a  case  of  di 
Scott  observed,  that  in  no  instance,  except  wh( 

was  concerned,  and  where  no  claim  hat 
*  246    private  owner,  had  more  *  than  one  half 

of  the  property  been  decreed  by  way  < 
that  case  he  directed  the  salv^e  to  be  appo 
crews  of  the  two  vessels  which  were  the  salvor 
numbers  of  the  crews,  (a)    The  same  obeervat 


(e)  The  Aquila,  1  Rob.  Adm.  37 ;  The  Two  Trimd*,  Ibid, 
a  note  to  Ibid.  313 ;  The  Willum  Beckford,  8  Bob.  Adm.  3Sa ; 
267 ;  Bond  b.  The  Brig  Con,  a  Wiuh.  C.  C.  80 ;  The  Sehoo 
207 ;  The  Eliubetb  and  Jtuie,  1  Ware,  3S ;  Be«ne  e.  340  Pi| 
C.  314.  The  leading  antboritles  in  re«peet  to  Mdnge,  In  the 
recaptare,  xueae,  and  distrau,  are  collected  and  cksaified  b] 
icao  editor,  ia  Abbott  on  Shipping,  Gth  Am.  edit.  Boiton,  184 

(/)  IT  the  owner  has  TOluatuilj  and  foirl;  entered  into  ■ 
reasonable  compensalioD,  the  service  rendered  in  a  maiitime 
utlvage  service ;  bat  the  contract  it  not  held  binding  apon  thi 
that  no  advantage  was  taken,  and  that  the  rate  o(  compensati< 
Schooner  Emnlons,  1  Sumner,  207.*  One  eixth  ii  the  tunal  i 
vage  nnder  the  general  lav  of  aationB,  as  practised  in  thi 
courts,  where  the  case  is  not  marked  with  any  extraordinai;  c 
or  danger.    Opinion  of  the  U.  S.  Attomej-Oeneral,  Dec.  9, 1 

{a)  L'Esperance,  1  Dad.  46.  Bnt  in  a  case  of  extraordinar 
ing  in  a  derelict,  the  court  have  not  only  allowed  a  moiety  f 
charged  the  costs  upon  tit«  other  ntoie^.  The  Frances  Marj 
Beliance,  Ibid.  90,  note.  In  The  Chatlotta,  Ibid.  361,  the 
salvors  the  salvage  of  two  fifths  of  the  whole  valne.  It  was  i 
gnat  merit.    In  cases  of  derelict,  the  mle  limiUng  the  ealvi 

*  The  Henry,  2  Eng.  L.  &  Eq.  G64 ;  The  A.  D.  Fatcbln,  1 
independence,  3  Cnriis  C.  C.  350.  Bat  in  this  last  case  it  wai 
tract,  to  pay  at  all  events  for  attempts  to  save  the  endangered 
claim  for  salvage.    Parker  b.  Brig  Whittaker,  18  Lav  Rep.  4 

*  There  is  no  arbitrary  rale,  fixing  the  reward  of  salvage  se 
of  tiM  property  saved.  Adequate  remnneration,  In  view  of 
the  trne  principle.  Post  o.  Jones,  19  How.  U.  8.  150.  See 
ftOiwLAdm.lUi  Schooner  John  Worts,  1  Oleott  Adm.  4( 
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exalt  a  pilotage  service  into  sometlmig  of  a  aa 
salvage  irill  be  allowed,  (e)  And  if  a  ship  has  b 
as  to  dischai^  a  seaman  from  his  contract,  yet  i 
contributes  to  the  preserratLon  ol  the  i 
•  247  entitled  to  salvage.  {/)  As  the  *  duty  of 
by  c^tnre,  any  ezertion,  subsequently 
made,  to  recover  and  rescue  the  captured  ship 
to  raoompense.  (a)  The  case  will  then  be  wil 
operation  of  the  general,  if  not  universal  priuc^i 
the  person,  be  he  a  seaman,  pilot,  or  other  persoi 
the  line  of  his  duty  in  the  given  case,  he  has  m 
salv^;e  remuneration. 

The  subject  of  salvage  vas  largely  discussed 
case  of  recapture,  (b)    The  District  Court  of  Nei 
salvage  one  half  of  the  value  of  the  ship.     7 
reversed  the  decree,  and  denied  all  salvage.    Tt 
of  ^e  United  States  corrected  both  decrees,  and 
part  of  tlie  net  value,  after  deducting  the  charge 
that  case,  admitted  the  rule  to  be,  that  a  neutra 
by  a  belligerent,  was  entitled  to  be  discharged  w: 
vage,  on  the  ground  that  no  beneficial  service  was 
as  die  neutral,  acting  properly,  would,  of  course,  be  discharged  by 
die  courts  of  the  sovereign  of  the  captor ;  and  they  admitted,  lilo 
wise,  the  exception  to  the  rule,  when  belligerent  captors  and  courts 
were  notorious  for  their  unprincipled  rapaci^.     This  rule,  and  the 
exception,  have  been  frequently  declared  in  the  English  Admi- 
ralty, (c)     The  rule  of  British  jurisprudence  in  respect  to  recap- 

(e)  Sir  ^miiam  Scott,  Id  The  Joteph  Hftmj',  1  Bob.  Adm.  806 ;  The  Frndcrici,] 
W.  Eob.  Adm.  1«. 

(/)  Muon  c.  Ship  Bltdrefto,  8  Crtuch,  S40 ;  Bdtnrt  v.  Dngm,  10  Fetm  V.  6- 
108.  In  Que  Uat  c«m  tt  wm  decided,  thkt  Mtunen  and  piloM  nuy,  in  eztnotdn«T 
COM,  bejond  die  appropriate  Hae  of  dntf,  perform  aalvage  ierrice,  and  be  eaiiiM  to 
compenaatiou  at  talrors.  Bnt  pilots  or  engiae«»  of  ateamboata  do  not  conn  wiihia 
tbe  exception,  though  the  mlea  of  the  marine  law  relative  to  diaaateia  at  Ma  tfiflj 
geacTtHj  to  navigation  by  steamboau.  Meroer  v.  Suffolk  Batik,  U.  S.  D.  Cltm- 
1838." 

(a)  The  Two  Frieada,  1  Bob.  Aim.  SH ;  The  Beav«r,  S  tbid.  393. 

(b)  Talbot  B.  Seemon,  I  Cranch,  1. 

(«)  The  War  Oa^ao,  1  Bob.  Adm.  SS9 ;  The  Carbtta,  5  Biid.  U. 

*  The  Flonnca,  30  Eng.  L.  ft  Eq.  607 ;  Schooner  Ware  v.  E7W,  S  Faine  C  G. 
ISl  i  Hope  V.  Brig  Dido,  Id.  S43 ;  Lea  u.  Ship  Alexander,  Id.  466. 
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and  ealvBge  liiereon,  is  to  give  fiie  benefit  ot  the 

0  recaptured  property  of  British  subjects  to  allies, 
that  thejr  act  upon  a  less  liberal  principle,  and 

■e  treated  according  to  their  own  measure 
^e  same  rule  has  been  •  adopted  by  statute    •  248 
a)  and  is  founded  on  Hie  immorable  basi» 
itieei. 

iontract  of  seamen  bo  not  dissolred  by  shipTrec^j 
duty  to  remain  and  labor  to  preserve  the  wreck 
f  the  ship  and  caargo,  yet  they  may  be  entitled  to 
way  of  8alT^;e,  fi)r  their  peculiar  serrices.  The 
in  the  case  of  shipwreck  are  in  tiie  nature  orsal- 
R  lien  on  the  property  sared.  The  tdiaracter  of 
to  incapacity  to  assume  that  of  salvors  ;  and  were 
''ould  be  misctuevaus  to  the  iiiterests  of  commercej 

1  natmial  equity,  and  would  be  tempting  the  un- 
Br  to  obtain  by  plunder  and  embezzlement  iii  s 
y,  what  he  ought  to  possess  upon  principles  of 
Ilowance  of  salvage  in  such  cases  is  and  ought 
ot  less,  in  any  case,  than  &.e  wages  would  have 
id  even  an  additional  recompense  should  be  made 
>rdinary  dai^r  and  distinguished  gallantry,  where 

much  enhanced  by  the  preservation  of  life,  and 
of  the  property  at  stake,  (b)  ^ 

s,  I  Bob.  Adm;  BO.   The  Btitiih  editor,  BargsMil  Shec,  in  Abbott 
u  edit.  p.  699,  a^B  that  Has  eaae.  The  Sutta  Cna,  it  a  most 
icial  eloqDence.     See,  alao,  supra,  toL  i.  112. 
H,  March  8,  1800,  c.  14,  sec.  3. 

lieriDM,  S  Maton,  SlS.i  The  Court  of  Admiialtj  has  no  pomr 
mere  pceMmaon  of  life ;  but  if  it  be  connected  with  the  pre- 
,  it  forms  a  high  ingredient  of  marit  in  the  aUowance  of  salrage. 
[f  the  teamen  lemain  by  the  ship,  and  exert  themielTCS  to  the 
Inch  a*  pouible  from  the  wreck,  thej  are  entitled  to  their  fnll 
aved  for  the  parpoae ;  and  the  law,  ftom  modree  of  policy,  alkiwi 
1  in  the  natnre  of  MlTaga.    The  uagn  an  to  be  paid  exelntirely 

»,  1  Ncwb.  Adm.  341.    See  Jones  v.  The  Hauasoit,  7  I^iw  Bep. 

rhe  Josephine,  3  Blatch.  C.  C.  3SS,  the  United  States  Circnil 
er  the  oScen  and  crew  of  the  navnl  veuels  of  the  United  States 
Dd  to  Mirage  for  serrioea  iendei«d  to  AinericftD  meitbaat  Tesiels 
tit  to  Balrage  is  forfeited  by  any  embesdement.    IiUod  City,  I 
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(10.)  Of  the  dUidvHon  of  ihe  eoTdraet  i 

The  coDtract  of  afifreightment  ma^  be  > 
tion,  not  only  by  the  act  of  the  parties,  bt 
act  of  the  lav. 

K  the  TOff^  becomes  unlaTfal,  or  imi 
or  it  be  broken  up,  either  before  or  aft 
menced,  by  var  or  interdiction  of  i 
*  249  of  destination,  the  contract  is  dieso 
difference  in  principle  between  a 
commerce,  which  prevents  the  entry  of  thi 
in  relation  to  the  merchandise  on  board, 
landed.  The  contract  of  a&eightment  ii 
dissolved,  for  the  shipper  cannot  demand  I 
if  the  landing  of  them  would  expose  the  yt 
if  the  voyage  be  broken  up  by  capture  < 
cause  a  complete  defeasance  of  the  on 
is  disBolved,  notwithstanding  a  subsequei 
there  be  a  blockade  of  the  port  of  destina 
a  delivery  of  the  cargo  becomes  impossibU 
to  the  port  of  departure,  the  voyage  is  de 
dissolved,  {c) 

But  a  temporary  impediment  of  the  v 
dissolution  of  the  charter-party ; '  and  an 

&om  tha  materials  of  the  ship ;  bat  tlie  aalvagt  is  a  _ 

mass  of  propertj  MTed,  and  it  onght  not,  in  such  cases,  to  be  less  than  the  expesxs 
of  their  return  home.  The  Daim,  Wore,  489,  and  the  same  case  rcdedded  sad  illu- 
trated  vilh  gr«at  force  in  the  District  Court  of  Maine,  Febmar?  Term,  1B41.  Dvtit 
Din.  Ct.  191. 

(«}  Uddard  ■>.  Lopes,  10  EMt,  536. 

(a)  Patron  s.  SUva,  1  Louis.  S77. 

\h)  The  Hinm,  9  Rob.  Adm.  180.  Capture  does  not  of  itself  <pKifado  dissolit  iha 
coniract  of  affreightment  or  wages.  It  sospends  it  dnring  the  prize  proceedings,  ud 
it  roattaches  npon  a  recaptnre,  which  confers  a  title  io  satrage  onlj,  and  mtona  uvi 
does  not  eslingaish  ^e  rights  of  nentrali.  This  is  the  general  rule,  and  it  is  wA 
•nst^ed  by  Mr.  Justice  Story,  in  the  case  of  the  Ship  Natlianie]  Hooper,  3  SumuSi 
549,  on  the  ordinal?  principles  of  commercial  law,  in  opposition  to  some  of  tin  ti- 
miralty  decisions  of  Lord  Btnwell,  which  proceed  upon  rather  peculiar  and  enluE^ 
discretion  in  the  administration  of  international  law  and  policy  in  prize  cas<*.  See, 
also,  Spafford  r.  Dodge,  14  Uasi.  7a ;  The  Elisabeth,  1  Peters  Adm.  129. 

(c)  Soott  V.  Libby,  3  J<^nB.  336 ;  The  Tnlela,  6  Rob.  Adm.  ITT. 

■  Rdd  V.  Hoskins,  30  Eng.  L.  &  Eq.  406. 
1  Pope  v.  BaTidge,  38  Eog.  L.  ft  Eq.  969. 
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dry,  practical  character  to  the  vot^,  bat  the  r 
quite  intere^g  by  reasoa  of  the  deamess  of 
eieioa  of  its  principles,  the  persiucuit;  of  the 
good  sense  of  the  au^or.  The  introdactory 
excellent,  for  it  contains  a  very  condensed,  yet 
perfectly  accurate  viev  of  all  &e  principlea  i 
disembajrassed  from  adjudged  cases. 

No  one  can  observe,  at  first,  frithout  sorpi 
and  closely  subsequent  viiters  follow  in  1h 
who  preceded  them ;  but  when  we  come  to  sfr 
handled  so  often  by  master-Epirits,  we  perc 
necessarily  be  the  case,  in  e&aca  and  in  lai 
are  not  to  bo  made,  as  in  the  physical  scien 

^on  of  ethical  and  monicipal  jurispmd 
*251    explored,  and  with  more  than  a  *D 

guccesB.  (d)  Pansetius  was  the  ocigins 
stance  of  Cicero's  offices,  as  Cicero  himself 
that  consummate  work,  in  its  turn,  became  t 
that  Grotius,  Pufiendorf,  Cumberland,  and  a 
era,  have  laid  down  aa  the  deductions  of  ri^h 
the  moral  duties  of  mankind.  No  person  wv 
ing  s  code  of  ethics  without  at  least  visiting 
culum,  and  still  less  would  he  think  of  erecti 
prudence,  without  adorning  it  with  materii 
splendid  monuments  of  Justinian,  or  the  cai 
feudal  grandeur.  The  literature  of  the  pret 
the  spoils  of  time,"  instmcts  by  the  aid  of  t 
dom,  of  ^^8. 

(a)  In  &a  immenw  colleclioQ  whkji  waa  pnblubed  at . 
Tuioni  vorki  of  Btraccba,  Sontenm,  and  othcra,  on  ntnlji 
we  hsTC  laborions  esuja,  leplete  with  obsolete  learning,  on 
mercial  law,  of  □□  less  than  tweet;  Italian  civiliuu,  irbi 
foTgotUD,  and  eren  their  very  names  hare  become  obscnrei 
8ab»eqnei]t  ciTiliani  naj  hare  erected  itatelj  tomes  froi 
ntioB  hu'e  fimiahed. 
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in  1748,  such  a  bill  passed  into  a  law.  (a) 
a  penalty,  the  assurance  on  ships  or  mercl 
France ;  and  the  coutracte  for  such  poUciei 
The  statute  of  23  Geo.  III.  c.  27,  was  to  th. 
much  more  severe  in  its  penalties.  Those  sta 
and  applied  only  to  the  then  esisting  war ;  a 
tion  still  undecided  as  to  the  legally  of  s' 
pendent  of  statute. 

Lord  Hardwicke,  in  the  year  1749,  det 
had  been  no  determination  that  such  insui 
and  that  it  might  be  going  too  far  to  say, 
enemies  was  unlawful,  and  that  there  hac 
ances  of  that  sort  during  the  war  of  1741. 
NethiU,  (c)  the  Court  of  E.  B.  gave  a  fatal  t 
that  the  insurance  of  enemy's  property  wai 
opinion  liad  received  considerable  currencj 
of  the  great  name  and  influence  of  Lord  ] 
certainly  without  any  just  foundation,  ei 
law  or  in  the  established  policy  and  prin' 
nations.  That  case  was  a  suit  on  a  policy  < 
in  the  name  of  an  English  agent,  for  hii 
an  aUen  enemy ;  and  it  was  adjudged  t 
be  maintained  either  by  or  in  favoi 
*  265  The  case  of  BrUtow  v.  Thwers,  (e) 
rectly  on  the  point,  and  the  legalit 
insurances  of  enemy's  property  were  disc 
large,  and  with  great  ability  and  learning, 
court  was  put  upon  the  strict  ground,  tl 
enemy's  property  was  illegal,  and  no  actioi 
on  such  a  policy.  A  distinction  was  aftei 
T.  GHhon,  (a)  where  it  was  held  that  the 
purchased  in  an  enemy's  country  during  wa 
and  shipped  for  British  subjects,  was  a  la^ 
every  distinction  of  that  kind  was  subseqa 

(a)  Stat  21  Geo.  U.  e.  4. 

{b)  Henkle  t>.  The  Royal  Excliaiig«  AMomiM  Compui; 
(e)  6  Term  B«p.  33. 

{d)  At  Me  PUnche  v.  HMcher,  1  Dong.  SBl ;  (Mtt  ■>.  M 
(e)  6  Term  Bep.  39. 
(a)  !  Boi.  &  Fall.  949. 

{»)  FuiUdo  V.  Bogen,  8  Bot.  A  Full.  IBl ;  OmdIm  i 
Brandon  v.  Curling,  Itnd.  410. 
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in  the  case  of  insurances  on  French  property  previous  to  war, 
were  held  not  to  cover  a  loss  by  British  capture  after  the  vrar 
renewed,  even  though  the  action  waa  not  brought  until  aiter 
restoration  of  peace.  It  was  declared,  that  an  insiiruice  of 
ay's  property,  ae  well  as  all  commercial  intercourse  with  the 
ay,  was,  at  common  law,  unlawful,  and  that  an  insurance, 
igh  efiected  before  the  war,  made  no  difference,  as  a  foreigner 
lit  otherwise  insure  preTious  to  the  war,  against  all  the  evils 
lent  to  the  war.  Insurances  of  enemy's  property  had  been 
ilged,  but  never  were  legal.  The  judicial  language  at  lost 
,  (e)  that  such  insurances  were  not  only  illegal  and  void,  but 
ignant  to  every  principle  of  public  policy.  The  former  opinion 
ivnr  of  the  expediency  of  such  insurances  had  never  yet  pro- 
ed  one  single  judicial  determination  in  favor  of  their  legality. 
M  the  continental  ordinances  and  jurists  concur  in  the  ille- 
ty  of  such  insurances,  (d)  Bynkershoek,  in  a  chapter 
voted  to  the  consideration  of  this  question,  concludes  *  256 
;  the  reason  of  war  absolutely  requires  the  prohibition 
insurance  of  enemy's  property;  because,  by  assuming  such 
s,  we  promote  the  maritime  commerce  of  the  enemy.  Yalin 
sidered  that  insuring  enetay's  property,  and  trading  with  the 
my,  was  substantially  the  same  thing ;  and  he  truly  observed, 
t  when  the  English,  in  the  war  of  1756,  insured  Preuch  ships 
cargoes  which  were  captured  and  condemned  as  prize  of  war, 
p^d  for  by  English  underwriters,  the  nation  only  took  with 
baud  what  it  restored  with  the  other,  (a) 
"he  doctrine  of  the  European  law,  on  this  subject,  was  exteu- 
ly  discussed  and  explicitly  recognized  in  New  York,  in  the 
)  of  Chiswold  V.   Waddiv0on;  {h)  and  as  that  doctrine  is 

I  Lord  Ellenborongh,  Eellner  c.  Le  Meanrier,  4  Eu^  396.  Lord  Enkine,  ex  parte 
13  VMej',  64.    Property  liable  to  csptare  and  conflacatioii  id  war  as  belonging  to 

eaemj,  cannot  be  lawftillj  inmred  within  the  jnriadiction  of  the  CBptoring  power. 
palic7  ii  void  in  its  inception,  or  becomea  m  Trou  the  time  the  property  ia  Im- 

Kd  with  a  hoedle  character.    Daer  on  Insorance,  lect  4,  J  9. 

)  The  ordinaneee  of  Barctikma,  a»  early  a«  14S4,  deelni«d  inch  insurance*  void. 

inlat  de  la  Her,  par  Boucher,  ton.  ii,  71T.     Bee,  al«o,  Le  Ooidon,  c.  a,  sec.  5,  in 

rsc  Ua  et  CoDtnmec  de  la  Her,  19T,  edit.  1671 ;  Ord.  of  Stockhnlm,  of  1756 ;  a 

cot,  2&7 ;  Ord.  of  the  Staie^General  of  the  Netherlands,  in  I6SS,  1657,  I66S,  and 

,  cited  in  Bjnk.  Q.  J.  Fnb.  lib.  I,  c.  SI ;  Emerigon,  des  An.  torn  i.  1S3. 

I  Valin'i  Com.  torn.  ii.  32.    See  vol.  i.  lee.  ir.  how  Far  a  Ibirign  domiidl  conunn. 

lei  to  a  dtiien  tlie  diaatnlitiea  of  an  alien  enemj. 

)  16  Johtu.  436. 
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founded  on  the  same  principle  of  general  policy  irhich  int»£cta 
all  conunerce  and  trading  vith  the  enemy,  in  time  of  war>  it  mtf 
he  considered  as  the  eetahliahed  law  of  this  country. 

Witli  respect  to  persons  who  may  be  insurers,  the  rule  of  the 
common  lav  prevails  vith  us ;  and  any  individuals,  or  companicB, 
or  partnerships  may  lawfully  hecome  insurers ;  and  we  have  no 
incorporated  companies,  like  those  of  the  Royal  Exchange  Assur- 
ance and  the  London  Assurance  companies,  with  the  monopoly  or 
exclusive  right  of  making  insurance  as  a  company  or  partnership 
on  a  joint  capital.  Each  part-owner  may  insure  for  Uinself,  and 
may  act  his  pleasure  as  to  the  insurance  of  his  individual  propoi^ 
tion  of  interest,  (o)  During  the  colonial  government  of  this 
countay,  as  well  as  for  the  first  fifteen  or  twenty  years  after  the 
peace  of  1783,  the  husiness  of  insurance  was  almost  entirely 
•  257  carried  on  by  •  private  individuals,  each  taking  singly  for 
himself,  and  not  in  aolido,  a  risk  to  the  amount  of  bis  sob- 
scription.  (a)  But  incorporated  companies  began  to  multiply  and 
supplant  private  underwriters,  and  the  business  of  insurance  in 
the  United  States  is  now  carried  on  almost  exclusively  by  incor- 
porated companies.  Individuals  and  unincorporated  partnership 
companies  are  still  "at  liberty  to  carry  on  the  business  of  insurance 
to  any  extent  they  please,  and  the  success  of  any  such  competition 
with  the  incorporated  companies  would  depend  upon  the  abihiy  to 
conmiand  confidence,  and  the  judgment  and  skill  with  which  the 
business  was  conducted.  (6) 

(c)  A  policy  ii  not  divisible,  and  if  bad  in  part,  it  is  bad  in  taU;  and  if  raid  ia  ia 
inception  as  to  one  of  the  ownen,  it  is  Told  as  to  all.  Parkin  c.  Dick,  II  East,SOi; 
Carneloi'.  Britten,  4  B.  k  Aid.  184;  Lord  Kenton,  in  Bird  e.  Pigon,  cited  in  I  RiiUlp) 
on  In*.  91 ;  i  Selv.  N.p.  9S1 ;  Clark  v.  Proiectioii  Ins.  Co.  1  Stoiy  C.  C.  109.  In 
Ecir  V.  Andrada,  6  TaimL  498,  it  was  decided,  that  if  part  of  tbe  goods  were  lavfU, 
and  the  residue  were  not,  tlie  good*  not  mbject  to  forfcinire  were  protected  b;  th< 
policy.  But  the  rule  is  too  well  settled  to  be  disturbed,  tbat  tbe  partial  ill^ftli^  of  an 
entire  contract  rendera  the  whole  void,  and  it  applies  as  well  to  the  contt»ct  of  insnr- 
ance  as  to  others.  The  more  equitable  rule,  that  the  poUcj  is  void  only  as  to  tbe 
illegal  part,  prevails  in  Prance.  Pothier  on  Ins.  n.  44 ;  Dner  on  Insurance,  334- 
337,  393.  Mr.  Dner  is  for  confining  the  severi^  of  the  English  rule  to  conlrsets 
of  iiuaraiice  necessaiily  eiitite,  and  not  insceptible  of  being  treated  as  distinct  sod 

(a)  Am  early  as  ]TSS,  rranda  Bawie,  of  Philadelphia,  proposed  the  ettablithnxn^ 
nnder  Icgislatire  sanction,  of  a  marine  insurance  office.  This  he  did  in  a  nnall  vol- 
nme  printed  by  Dr.  Franklin,  and  the  first  book  he  ever  printed.  See  App.  to  Hr. 
Wharton's  memoir  of  the  late  William  Eawle,  Esq. 

{b)  Uarine  insurance  wai  formerly  a  lawful  basinesa  in  New  York,  equally  open  to 
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s  temu  and  iwij'ed  of  the  poUey,  and  the  force  of 

be  specified  in  the  policy,  (e)  it  becomes  part  of  tlie 
DO  other  ship  can  be  substituted  vitbout  necessity ; 
»  may  be  shifted  from  one  ship  to  another,  if  it  be 

t  ID  1820,  tlM  L^islMore,  b;  sutaU,  (Laws  of  New  Tork,  seu.  it, 
.  marine  iojaniice,  or  lending  on  rcBpondenti&  or  bottomrj,  effected 
lo  all  persoDB  and  companiea  residing  in  an;  foreign  counirj,  acting 
!.  Penoiu  and  assodationa  in  other  alatea,  efiecting  auch  inanianccs 
■B  taxed  ten  per  cent  on  tbeir  premitunl.  The  same  check  and  pro- 
1  insDrancea  in  New  York  againK  Ere.  N.  T.  Berised  SCatntea,  vol. 
Iier,  infnx,  p.  371.  The  stante  law  oF  PenosjlTania  aleo  prohibits 
ace  bf  fbmgn  corporations  or  companies  within  the  stale.  Purdon's 
tw  in  Maasachiuetta  is  more  liberal,  and  it  allows  incorporated  io- 
9  in  other  states  and  in  fbrei^  countries,  to  insure  by  tbeir  agente, 
wilh  certain  conditions,  intended  to  gnard  against  abase.'  Act  of 
I  Statntcs  of  I83G.  Every  incorporated  insurance  company  in  Afaa- 
sure  Tcsaels,  freight,  money,  goods,  and  effects,  and  agsJnsE  captivity 
n  the  life  of  any  person  at  sea,  and  on  money  lent  upon  bottomry 
and  against  Are ;  on  dwelling-houses  and  other  buildings,  and  on 
ther  property  within  the  United  States.  Sutaies,  ISI7,  1819.  Re- 
)6,  part  1,  tit.  13,  c.  37,  sec  3. 

'  insomoce  nnst  be  in  writing,  according  to  uniform  usage  and  prac- 
pecially  reqnired  by  the  statute  of  3S  Geo.  III.,  and  by  most  of  the 
I,'  Printed  fbnns  of  polidea  are  universally  in  nac.  Doer  on  In- 
,  6!,  and  64,  a.  8.  There  are  said  to  be  six  essential  parts  lo  every 
uties ;  S.  The  premiums;  3.  The  subject  insured;  4.  The  amount 
risks ;  6.  Xbe  voyage  or  term  of  the  risk ;  and  by  the  statute  of  35 
nation  of  the  term  of  any  policy  can  be  Ibr  a  longer  term  than  twelve 
b.  tap.  fi9, 101,  107,  n.  3,  4.    The  application  for  insurance  is  usnally 

itricdons  npon  foreign  lifb  inmrance  companies,  see  People  e.  Imtay, 
to  marine  insoranceswithont  the  limits  of  the  Untied  Slatesby  com- 
imder  the  laws  of  New  York,  see  Laws  of  N.  Y.  18S!,  ch.  123. 
same  conditions,  taxes,  penalties,  &c>  are  imposed  upon  foreign  cor- 
;  insurance  in  Massachnsetta,  M  the  laws  of  the  slates  of  those  cor- 
apon  companies,  incvrporated  nndcr  thelawsof  MassacbuEGtls.  Acts 
S9S,  §  47.  The  law  is  the  same  in  Conneclicnt,  Acts  of  Conn.  tSS4, 
!rmont.  Acts  of  Yt  ISM,  Nob.  31,  39.  See,  as  to  the  restraints  put 
ly  foreign  companies,  in  other  states.  Laws  of  Pennsylvania,  l8S6,No. 
'9 ;  Acts  of  Ohio,  ISSS,  p.  75 ;  Acts  of  Indiana,  185S,  ch.  67 ;  Com- 
loii,  ISS6,  p.  1349;  Laws  of  New  Jeney,  1846,  p.  185;  1850,  p.  183; 

lis  country,  and  that  a  verbal  waiver  of  forfeiture  is  not  valid.  Cock- 
Hut.  Ins.  Co.  IS  Ohio,  148.  But  a  verbal  waiver  of  forfeiture  was 
t  V.  National  Protection  Jns.  Co.  S5  Barb.  {N.  Y.)  189.  An  agree- 
lay  be  by  parol.  F.  B.  Church  v.  Brooklyn  V.  Ins.  Co.  IS  Barb.  (N. 
dal  H.  H.  Ins.  Co.  n.  Union  Mnt  Ins.  Co.  19  How.  U.  S.  318.  6e« 
:  Fire  Ins.  Co.  11  Puge,  M7. 
89  • 
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done  from  necesBity,  and  the  insurer  of  it  will  still  be  liable,  (rf)' 
Aa  insurance  on  the  body  of  a  ship,  except  trhen  varied  bj 
special  agreement,  sweeps  in,  by  the  comprcbensivenees  of  llw 
expreBsion,  whatever  is  appurtenant  to  the  ship.  This  is  the 
doctrine  taught  in  all  the  continental  writers  on  InBurance,  as  well 
as  in  the  English  law.  (e)  An  insurance  on  a  ship  means  prima 
facie  the  legal  interest  in  the  vessel,  and  not  the  mere  equitable 

interest ;  and  if  the  policy  be  intended  to  cover  the  equi- 
•  258    table  interest  only,  that  •interest  ought  to  be  disclosed  to 

the  insurer,  (a)    An  insurance  will  be  valid  without  nam- 

m«de  in  writing.  The  policj  need  milj  be  n'gned  hj  the  inBorer,  for  the  obligitioof 
on  the  f*n  of  the  Basnied  are  conditioaa  merelj  on  the  performance  of  which  hii  ri^ 
to  indemniQ' dependj.  Thepolicf  itself  coDtainsaa  acknowledgment  of  the  premiaiD. 
Id.  6S.  It  ia  perfect  and  binding  as  soon  as  (he  lerml  are  agreed  on,  and  the  poUcj 
iigned  bj  the  designated  officer,  without  actnal  delirerT-.  Kohne  v.  Ins.  Co.  K.  Aiikt> 
ica,  1  Wash.  C.  C.  93.*  ETcn  if  the  terms  of  the  policj  be  agreed  on  in  writiiie, 
eqai^  will  enforce  the  execution  of  the  policy  or  pajmcni,  thoagh  a  losa  occoti  in  lbs 
mean  time.  Mottenx  v.  The  London  Ass.  Co.  1  Alt.  54S  ;  Porting  v.  Wash.  Ini. 
Co.  4  Cowen,  646 ;  M'CoUoch  c.  Eagle  Ins.  Co.  1  Pick.  aT8>  This  U»t  es«e  alhiwi  i 
remedj  in  inch  case  at  law.    Mead  c,  Davison,  3  Adol.  t  Ell.  303. 

(d)  The  owner  may  change  the  master  of  the  Teasel  ininred  in  his  discretion,  with- 
ont  prejndice  to  the  insurance,  provided  it  be  done  in  good  faith,  and  a  aobstitiite  of 
competent  skill  be  provided.  Flatt  J.,  Walden  v.  Firemen  Ina.  Company,  11  Johns. 
138.  It  ia  immaterial  whe^er  the  written  words  of  a  policy  be  inserted  in  the  bodj 
of  the  instmment,  or  written  on  its  &ce,  or  in  the  margin.  De  Hahn  v.  Hartkj,  I 
Term  Sep.  343 ;  Bean  v.  Slnport,  Doug.  11 ;  Kenyon  r.  Berthon,  Id.  IS,  n.*  BdI  lb- 
Duet  ihiaka,  and  juatly,  that  a  memorandum  on  the  back  of  a  policv,  not  ref^md  to 
in  the  instrument,  nor  signed  bj  the  inaarcr,  is  a  nullitr.  Dner  on  Insoraoce,  vol  i. 
76.  So  a  material  alteration  in  a  policj,  without  the  consent  of  the  insurer,  thoo^h 
made  in  the  tnaigin  or  hj  interlineation,  destroys  il ;  if  the  alteration  be  immaterial, 
it  is  otherwise.  The  coses  (o  this  point  arc  collected  in  Duer  on  Insurance,  vol.  L 
143,  n.  i  Ibid.  p.  61.  iDSuianccs  arc  to  be  liberallj  construed  in  favor  of  the  asaured. 
for  that  is  moat  conKmant  lo  the  intentions  of  the  party.  So  an  exception  to  the  riib 
is  to  be  oonatmed  atrictl]'  against  the  inanrer,  end  for  the  same  reason.    Id.  161. 

(<)  Emorigon,  lom.  i  423 ;  Boolay  Paly,  tom.  iiL  379 ;  Pordesms,  torn.  iii.  n.  TSB ; 
Plantomour  d.  Staples,  I  Term  Bep.  611,  note. 

(a)  Ohl  V.  Eagle  Ins.  Company,  4  Haaon,  390. 

*  Bee  Com.  Mut  Mar.  Ina.  Co.  v.  Union  Mat.  Ina.  Co.  sHpra;  B.  E.  Mnt.  Fire  lu- 
Co.  V.  Roesde,  1  Gray,  336 ;  Lindaiwr  v.  Delaware  Mut  S.  Ins.  Co.  13  Ark.  461. 

*  A  binding  contract  for  Insurance  being  proved,  equity  wili  enfbtce  it,  and  wiB  n- 
fonn  a  poUcy,  which  i»  deaigned  to  execute,  bnt  doe*  not  clearly  expreoe,  the  pnnois 
agreement.  Com.  Mnt.  Mar.  Ins.  Co.  d. UoioD  Mat.  loe.  Co.  npra ;  Neville  v.iLtU. 
Mut.  Ina.  Co.  19  Ohio,  453 ;  Oliver  t.  Unt  C.  M.  Ina.  Co.  a  Cnrtia  a  C.  S77 ;  CoDaO 
D.  Morrison,  IS  Eng.  L.  &  Eq.  171. 

*  See  Donrille  v.  Sun  MuL  Ins.  Co.  IS  Louis.  An.  SSV. 

^  Baliiliniy  v.  Marine  Ina.  Co.  S3  hUs.  SS3.  . 
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ing  the  ship,  as  upon  goods  on  board  any  thip  or  sMpt ;  and  it 
becomeB  sometimes  a  nice  question  as  to  the  apphcation  of  tiie 
loss,  when  there  are  two  or  more  policies  of  that  loose  descriptioa 
on  diGTerent  parcels  of  goods.  (6)  So,  it  will  be  valid  if  made  on 
account  of  A.,  or  of  whom  it  may  amcem.  (c)  In  England,  the 
statute  of  25  Geo.  in.  c.  44,  prohibits  insurances  m  blank,  as  to 
the  name  of  the  insured ;  and  tbe  name  of  the  party  in  interest, 
or  some  agent  in  his  behalf,  must  be  inserted,  and  the  policy  can- 
not be  applied  to  any  property  which  does  not  belong  to  the  party 
named,  or  in  which  he  is  not  interested ;  but  the  suit  on  the 
policy  may  be  brought  in  the  name  of  the  principal  or  agent,  {d) 
Tbe  interest  of  tbe  real  owner  may  be  averred  and  shown ;  but 
if  one  partner  insures  in  his  own  name  only,  the  policy  will  cover 
his  undivided  interest  in  the  partnership,  and  no  more,  (e)  If 
the  policy  has  the  words,  and  whomeoever  U,  may  concern,  then  it 
will  cover  the  whole  partnership  interest ;  {f)  and  Valin  and  Bou> 
lay  Paty  think  it  covers  the  whole,  if  the  policy  bo  generally  on 
his  goods,  (g)  On  such  a  policy  an  action  may  be  maintained  by 
any  one  of  the  owners  whose  interest  was  intended  to  be  insured 
by  it.  It  wilt  cover  a  person  who  has  but  a  special  interest,  as 
by  lien  or  otherwise.  (A)  Those  general  words,  whom  it  may  con- 
etm,  will  only  apply  to  the  person  having  on  interest  iu  the  subject 
insared,  and  who  was  iu  the  contemplation  of  the  contract,  (t) ' 

{i)  Emerigon,  torn.  i.  173 ;  Eewle;  d.  B;wi,  S  H.  Blacki.  843 ;  Henchman  f .  Offlaj, 
Ibid.  345,  Dole. 

(c)  Boalaj  Pat;,  torn.  iii.  SSS,  GSl,  torn.  jv.  IS. 

id)  Coz  V.  Fury,  I  Term  Rqi.  464.  It  may  be  brought  in  ibe  name  of  the  par^ 
by  irhom  or  for  whom  the  contract  was  made.  Bajley  J.,  in  Sargent  v,  Morria,  3  B. 
&Ald.2B0,  281.1 

(()  Tatin'B  Com.  lom.  ii.  34 ;  1  EmeHgon,  293,  294 ;  Graves  &  BameirBll  v.  Bostan 
Uuine  log.  Company,  3  CraQch,  419 ;  Domas  r.  Jonea,  4  Masa,  647 ;  Tomer  v.  Bor- 
ro«»,  5  Wendell,  541. 

(/)  l«wr«nce  r.  Sebor,  3  Ctun«a,  203. 

(s)  Valin,  torn.  ii.  34 ;  Boolay  Paty,  torn,  iii.  386, 

(*)  Catlett  B.  Tbe  Pacifie  Ins.  Company,  1  Wendell,  581 ;  S.  C.  4  Ibid.  75. 

(■'}  Newson  v.  Donglai*,  7  Hmt.  &■  Johna.  417 ;  Bandy  b,  Uoion  In*.  Company,  S 
Wash.  C.  C.  391 ;  De  Bolle  v.  PenotflTania  in».  CompMiy,  4  Wharton,  68.  The 
nwattd  mnst  have  an  inlereet  In  tbe  property  when  the  in«iin>nee  waa  made,  and  ol 
m  time  of  At  hn.    Hanooz  r.  Fiahing  Im.  Company,  3  Snmner,  149. 


•  Steele  v.  Ins.  Co.  1 7  Penn.  S90 ;  Haynea  ».  Bowc,  40  Maine,  1 81 ; 
and  Bwiking  Co.  of  OeorBia  i..  Abbott,  12  Md.  348. 
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But  a  polio;  may  be  applied  to  cover  tbe  inter 
insured,  though  the  ownei*  of  it  was  not  kno 
provided  the  terms  of  the  policy  will  permit  it.  i 
The  form  of  the  policy  in  England  and  the  ' 
tains  the  words  hst  or  not  lost;  and  if  the  suhjt 
or  has  arriyed  in  safety  when  the  contract  is  mi 
if  made  in  ignorance  of  the  event,  and 
*  259  pay  the  loss,  or  not  pay  it,  as  the  *  case 
is  laid  down  by  the  foreign  jurists  as  i 
of  insurance,  witiiout  reference  to  those  words 
be  peculiar  to  the  Enghsh  policies ;  and,  it  is 
them  the  policy  would  be  void,  if  the  subject 
insuruice  was  made,  (i)  There  is  no  English  t 
effect ;  and  the  point  may  well  be  doubted,  in 
continental  authorities  hold  such  insurances  ti 
ia  ignorance  of  the  existing  loss,  (c) ' 


(j)  Bock  V.  Cbesapeabe  Ins.  Company,  I  Petera  V.  S.  191. 

(a)  A  policy  vith  those  ironU  will  cotgt  the  loss  if  tlie  L 
until  after  thB  loss.    Sntheriand  v.  Pratt,  11  Mees.  &  W.  396. 

(ft)  G  Burr.  S803,  3804  J  Park  on  Ijunrance,  31. 

(c)  !Rota  Gennie  Declsio,  i3,  d.  8 ;  Soccub,  de  Ass.  n.  61  j 
Bnggles  V,  Gen.  InL  Ins.  Compaoj,'!  Mason,  74  ;  Kolme  f. 
America,  1  Wash.  C.  C.  93.  In  Hammond  n.  Allen,  a  Si 
Btotj  Maka  that  the  policy  wonld  be  binding,  thongli  tbe  i 
and  tliongh  the  polity  had  not  the  words  Ictl  ornot  led,  if  the 
igDorance  of  that  GTenC 


'  It  is  said,  in  Amonld  on  the  Iaw  of  Marine  I 
strictly  neeeesary,  as  there  can  be  no  reason  why  a  prerioiiB  . 
iusarance,  if  both  the  assured  and  the  nnderwriten  were  eqc 
at  the  time.  1  Amonld  Ins.  Am.  edit  S6.  And  it  -wom  so  1 
insnrance  where  there  was  no  clanse  eqaivalent  to  "  lost  or  a 
Co.  S  Dutch.  (N.  J.)  268. 

Since  the  pablicnlion  of  tbe  last  edition  of  the  Commentarit 
with  the  ahoTe-mentioiied  title,  has  been  published  in  Engl 
Esq.,  baiTister  at  law.  Thia  work  has  been  published  in  tii 
nable  notes,  by  J.  C.  Perkins,  Esq. 

It  is  to  be  wished  that  this  adminble  work  had  met  the  eye 
self.  Its  perspicuous  style,  orderly  method,  folneM  of  lettrai 
souing,  entitle  it  to  a  high  place  among  the  works  on  inmran' 
of  this  lectnre. 

The  American  lawyer  is  gratiScd  to  find,  what  is  not  often 
a  generous  and  abandant  reference  to  American  decisions 
common  to  all  commerdal  nationi. 
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if  on  a  voyage  from  abroad  may  be  good,  tbough  it  omits 
the  ship,  or  master,  or  port  of  discharge,  or  consignee, 
cifj  and  designate  the  nature  or  species  of  the  cargo,  for 
may  be  unknown  to  the  insured  vhen  he  apphes  for  the 
).  {d)  The  policy,  in  such  a  case,  will  be  good  to  the 
insured,  if  effects  be  laden  in  any  ship,  to  any  port,  and 
onsignee.    The  text-writers,  however,  req\iire  cai^  of 

form  and  species,  and  the  poUcy  will  not  cover  the  same 
der  a  new  modification,  if  the  essential  character  of  the 
IS  changed ;  as  a  policy  on  cargo  of  wheat  will  not  cover 
of  flour,  (c)  A  policy  on  cargo  or  goods  generally  will 
r  goods  stowed  on  deck,  nor  live  stock,  unless  there  be 
al  mercantile  usage  to  give  extension  to  the  terms.  (/) 
)hcy  may  bo  on  bills  of  exchange,  if  they  truly  exist,  (g) 
ay,  or  respondentia  interest,  be  insured  by  the  lender,  it 

required  to  be  insured  eo  nomine,  and  not  under  the 
description  of  goods.  (A)  But  this  rule  was  originally 
on  the  ground  of  mercantile  usage ;  and  where  the 
s  shown  to  be  different,  such  an  interest  was  al- 
)  be  covered  by  a  policy  on  goods,  (a)  If  any  of  the  *  260 
id  in  a  policy,  or  representation  made  to  the  insurer, 
the  known  usage  of  trade,  and  the  practice,  as  between 
rers  and  the  insured,  acquired  an  appropriate  or  com- 
lense,  they  are  to  bo  construed  according  to  that  sense, 
lantile  contracts,  if  dubious,  or  made  with  reference  to 


iiidon,  c  19,  art  S ;  Ord.  de  Is  M&r.  tit  dea  AunmicM,  art  4 ;  Coda  de 
■It.  337;  BotUayPaQr,  Coun  de  Droit  Com.  torn.  iii.  411,  412. 
ij  Fur,  f»H'  i>i-  3^<  3S9-     ^**  '"J^i  P-  810. 

iz  V.  United  Iiu.  Compuij,  3  Jobiu.  Cm.  178 ;  AU^rs  v.  Maryland  Ia>. 
t  Gill  &  Johns.  136 ;  Wolcott  v.  Eagl«  Ins.  Companj,  4  Pick.  4S9 ;  fimith 
r.  and  fin  liu.  Company,  II  Looia.  14S;  Tanntoa  Copper  Company  r. 
Iiu.  Company,  S2  Ficic.  ia&  A  general  policy  oa  freight  will  only  cover 
ed  by  canying  gooda  under  deck.    Adam*  v.  Warren  Ins.  Company,  Ibid. 

er  T.  Frstt,  S  Bing.  I8S.    Gold  and  rilver  have  been  considered  by  tlie  tozt- 

e  corered  by  a  policy  on  goods,  warea,  and  merchandise.    Marshall  on  Ins. 

ea  on  Ins.  128 ;  PhiUips  on  Ins.  6S.    And  cnrrent  bank-bills  hsTe  been  ad- 

«  coveted  nnder  the  generic  name  of  property.   Wbiton  v.  Old  Colony  Ins. 

ilf,  1. 

>t  V.  Bladi,  8  BtUT.  1394 ;   Robertson  c.  United  Ins.  Company,  S  Jobua. 

Cenoy  c.  Clarkson,  1  Johns.  389. 

Qiy  V.  Chiittie,  1  Condy's  Marshall  on  Inmrance,  118. 
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usf^,  may  be  esplained  by  parol  evidence  of  tbe  usage,  (i)' 
Bvt  the  rule  is  checked  by  this  limitatioii,  that  the  usage,  to  ba 
admissible,  must  be  consistent  vith  the  principles  of  lav,  and  not 
go  to  defeat  the  essential  proTisions  of  the  contract,  (e)     If  pan 

ib)  Coit  f.  Com.  Ids.  Companj,  7  John*.  88S ;  All^n  t>.  Mujlaiid  Ids.  CompMir, 
6  HaiT.  &  Johns.  40B ;  Robertson  e.  Clarke,  1  Bing.  44S ;  Bcaner  v.  Bank  of  Colimibi«, 
9  Whcaloa,  591 ;  Colnmbiui  Ins.  Companj  v.  Callett,  19  Ibid.  383 ;  Hucoz  *.  FIA- 
ing  Ins.  Company,  3  Sumoer,  14S. 

(c)  FBlmer  v.  Blackbam,  1  BiDg.  61 ;  BiTMit  s.  Com.  Int.  Compuif,  6  Pick.  Ulj 
Bankin  d.  Americaji  Ins.  Comptuif,  1  Hall  (N.  T.)  S19.  No  particalar  usage  or  cu: 
torn  can  be  admitted  to  alter  or  impair  a  clear  and  express  written  coutnKt  of  tbe 
parties.  The  evidence  of  usage  can  only  be  admined  when  tiie  inientioa  of  the  partici 
is  indeterminate,  and  the  langnage  of  the  contract  may  .admit  of  varions  seoNS. 
Schooner  Beeside,  3  Snmner,  S67.  Mr.  Justice  Story,  in  that  case,  and  in  Donnell  t. 
Colnmb.  Ins,  Company,  i  Snmner,  S77,  thonght  that  nsages  among  men;liaata  ooght 
to  be  veij  sparingly  adopted  as  rales  of  law,  as  they  are  often  founded  in  mere  toll- 
take,  and  in  a  want  of  comprebenslTe  views  of  tbe  liill  bearing  of  principles.  So  Lord 
Denman  observed,  in  Traeman  v.  Loder,  11  Adol.  &  EU.  589,  that  the  casea  on  die 
cnetom  of  trade  go  no  farther  than  to  permit  the  explanation  of  words  used  in  a^enss 
difibrent  from  their  ordinary  meaning,  or  the  addition  of  known  terms  not  inconsisient 
with  the  written  contract ;  and  the  court  in  that  case  leaned  strongly  against  the  ap- 
peal to  cnstom  to  explain  or  vary  written  contracts.  The  general  mis  on  this  sntject 
of  tlie  admisuon  of  parol  .evidence  to  explain,  by  custom  and  osage,  the  meaning  of 
tbe  parties  is,  that  if  the  words  used  in  the  contract  be  Itdauoal,  or  hxai,  or  gaurle,  at 
ind^iiu,  or  equinocal,  on  the  face  of  the  iostrnment,  or  are  mode  so  by  proof  of  ei- 
trin^c  circumstanoea,  parol  evidence  is  admissible  to  explain  by  nsage  their  meaoiag 
in  ttte  ^ven  case.  IT  there  be  no  snch  ingredient  of  uncertainty,  then  the  evidence  it 
not  admissible.  This  seems  to  bo  the  result  of  the  dedsions  on  the  subject.  Yates  t. 
Fym,  6  Taont.  446 ;  Blockctt  s.  The  lioyal  Exchange  Asa.  Co.  2  Cramp,  t  Jerri); 
244;  Powler  v.  The  ^Ina  Ina.  Co.  7  WendcU,  570;  Dow  v.  Whetton,  8  Wendell, 
160;  Astor  o.  Tbe  Union  Ins.  Co.  7  Cowcn,  202;  Coil  o.  The  Comm.  Ins.  Co.  7 
Johns,  385.>  Apartiadar  word,  says  the  Court  of  Exchequer,  in  Mallan  v.  Hay,  IS 
Heea.  &  W.  SlI,  may  ba  shown  by  parol  evidence,  to  have  a  difecent  meaning  in  mos 
particular  place,  trade,  or  bnsiness,  from  its  proper  and  ordinaiy  acceptation.  Mr. 
Suer  cdntenda,  from  a  critical  examination  of  the  cases,  that  usage  may  control  or 
supersede  construction  or  rule  of  law  if  the  usage  be  general,  umform,  aalorioia,  moat- 
atlt,  and  amsatait  with  the  terms  of  the  policy,  and  to  a  certain  extent  with  the  miei 
of  law.  A  valid  nsage  is  part  of  the  contract.  Dneron  Insurance,  vol.  i.  S55-ii83; 
and  the  Proofk  and  Blnstrations,  pp.  3S3-3I1.  The  doctrine  for  which  Mr.  Dser 
contends  is  illnslrated  and  enforced  with  admirable  analysis  of  the  authoritieB,  and 
with  surpassing  ability  and  force.  Ur.  Justice  Story  even  states  it  as  a  general  mis. 
that  a  contract  is  understood  to  contain  the  cnstomajy  clanses,  aldiongh  thej  an  not 
expressed,  according  to  the  known  maxim,  —  In  contmaibm  ladu  rou'iml  so,  qua  pad 

1  Mobile  Unt.  Ins.  Co.  «.  HcMiUan,  97  Ala.  77 ;  Grant  v.  Lexington  Ini.  Co.  ( 
Porter  (Ind.)  39.  For  a  case  in  which  evidence  of  usage  was  not  idlowed,  see  Urn- 
cantile  Ins.  Co.  d.  State  Ins.  Co.  of  Pennsylvania,  25  Barb.  (K.  T.)  319. 

"  Child  B.  Sun  M.  Ins.  Co.  3  Sandf.  (N.  T.)  26.  See  Mat  Saffcty  Ins.  Co.  r.  Hona, 
a  Comst.  335 ;  Svamscot  Much.  Co.  v.  Partridge,  5  Poster,  3E9 ;  Oelricht  e.  Tord,  SS 
How.  U.  S.  49 ;  Bliven  v.  N.  Eng.  Screw  Co.  S3  How.  U.  S.  420. 
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'  tho  policy  Bhould  be  written  and  part  printed,  and  there  shoxU 
-ise  a  reasonable  doubt  upon  the  meaning  of  the  contract,  tb 
■eater  eflect  is  to  be  attribated  to  the  written  words ;  they  ai 
le  immediate  language  selected  by  the  parties,  and  the  priute 
ords  contain  the  formula  adapted  to  that  and  all  other  cas( 
pon  similar  subjects,  {d) ' 

The  ancient  laws  of  insurance  required  the  insured  to  bea 
le  risk  himself,  of  one  tenth  of  his  interest  in  the  royage.  Thi 
'as  to  stimulate  him  by  a  sense  of  bis  own  interest,  to  wate 
lore  vigilantly  for  the  preservation  of  the  cargo.  The  Bute 
rdinaiicea  of  Antwerp,  Middleburg,  and  Amsterdam,  and  the  1 
luidon,  had  such  {Ht)visioDB.  (e)  But  these  provisions  have  bee 
mitted  in  all  the  modern  codes,  as  being  odious  and  useless,  an 
he  merchant  can  have  his  interest  insured  te  the  entire  extei 
if  it. 

Policies  are  generally  effected  through  the  agency  of  brokers 
Lud  the  insurance  broker  keeps  running  accounts  with  both  partia 
Lnd  becomes  the  mutual  agent  of  both  the  underwriter  and  tb 
nsured.  *    His  receipt  of  the  premium  places  him  in  the  relatio 

■OTTi  rf  coitMueiudinu.  Buttj  ou  BiUs,  161.  la  Wallace  v.  Bradihair,  6  Duia  (Ken 
IS5,  it  was  held,  that  a  commusion  merchant,  receiTing  goods  on  general  conBignmei 
ram  a  distant  owner,  and  making  adrancet  therefor,  might,  for  his  own  interest  an 
lafeij,  be  authorized,  b/  the  usage  of  the  place,  in*  certain  circumstances,  at  his  di 
TctioD,  and  for  the  benefit  of  himself  and  the  consignor,  to  Aip  (As  good*  la  a  mo 
vinaMageoia  narta,  or  oae  deemed  so,  eapcciallf  if  a  ule  at  the  place  would  ni 
indemnilj  him  for  his  advances ;  and  that  if  sach  was  the  known  custom  of  the  plac 
[Xew  Orleans.)  it  would  be  reasonable  to  sostain  the  anthoritj.  Mr.  Duer,  in  h 
Tnstise  on  Insurance,  vol.  i.  lectures  fid  and  3d,  pp.  156 -SIS,  gives  a  Incid  and  fii 
collNtion  and  illustration  of  the  rules  of  interpretation  of  policies  of  insurance  und< 
Ibe  admission  and  control  of  parol  erideuce  and  mercantile  nsage ;  and  to  which 
nhr,  as  well  as  to  the  very  able  and  complete  title  on  the  admissibiliQf  of  parol  ci 
dence  to  affect  written  contracts,  in  Professor  Greenleafs  Treatise  on  the  Law  ( 
Eridence,  to],  i.  329-374.  In  Finnej  v.  Bedford  Com.  Ins.  Co.  8  Melcalf,  348,  it 
held,  that  the  rule  excluding  parol  evidcDco  lo  contradict  or  Taiy  a  written  agreemen 
applies  as  well  to  policies  of  insurance  a«  to  other  agreements. 

id]  Lord  Ellenborongh,  4  East,  136 ;  Cosier  v.  Phtenix  Lu.  Company,  3  Wul 
C.  C.  51, 

{<)  aMagens,!6,6a;'l/eOnidon,ca,art.ll. 

■  Biytnl  p.  Foughkeep«ie  Ins.  Co.  SI  Barb,  (S.  T.)  IM ;  Moore  v,  Peipetnal  Id 
Co.  16  Mis,  »8 ;  Coshman  c.  N.  W.  Ins,  Co.  34  Maine,  487,  The  rule  is  general  an 
*as  applied  to  election  ballots.  People  v.  Saztan,  33  N.  T.  309 ;  Leids  d.  Mechs.  In 
C(i.8N.r.35l, 

*  So  an  insurance  broker  may  in  certain  cases  maintaia  in  his  own  name  an  actic 
bt  the  n»(  of  the  owners.    Protection  Ins.  Co,  v.  Wilson,  6  Ohio  (M.  S.)  6S^ 
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6t  debtor  to  the  oae  part;',  and  creditor  to  the  othe 
rule  is,  that  the  broker  is  the  debtor  of  the  undt 
.  preiQiiims,  and  the  underwriter  the  debtor  of  the 
loss.  The  receipt  of  the  premium  in  the  polic 
evidence  of  payment,  and  binds  the  insurer,  unlea 
on  the  part  of  the  insured.  {/) '  If  the  agent  effe< 
for  his  principal  without  his  knowledge  or  aut] 

principal  afterwards  adopts  the  act,  the  ini 
*  261    and  cannot  *  object  to  the  want  of  author 

A  insures  the  property  of  B  without  auth 
master  of  a  vessel,  merely  as  master  or  a  part-( 
has  no  such  authority,)  and  without  any  adoptioi 
B,  the  contract  is  not  binding,  (b)  A.  merchant ' 
of  his  foreign  correspondent  in  band,  or  who  is 
insiiring  for  him,  is  bound  to  comply  with  an  orde 
the  order  may  be  implied  in  some  cases  from  the 
of  dealing  between  the  parties.  If  the  agent  ne 
fectly  executes  the  order,  he  is  answerable  as  if 
the  insurer,  and  is  entitled  to  the  premium,  (c) 

If  the  subject-matter  of  the  policy  be  assigned 
policy  may  also  be  assigned,  so  as  to  give  a  righ 
trustee  for  the  assignee.  But  if  there  be  no  sb 
(as  there  is  in  Pennsylvania,)  {d)  the  asEignee  in  i 
ment  in  trust  must  sue  in  the  name  of  the  assi 

(/)  Dtlzell  v.  Miir,  I  Cunpb.  532;  Taj  v.  Bell,  3  Taunt  493. 

(a)  Bridge  v.  Niagara  Ininionce  Company  of  New  York,  I  Ha] 

(b)  Bell  r.  Entnpliriet,  a  Surkie,  345  ;  breach  e.  Backlmiue,  i 
V.  Uniied  Suiea  Ins.  Company,  II  Pick.  BS. 

(c)  Boiler  J.,  in  WaUace  r.  Tell&ir,  3  Term  Bep.  IBB,  note,  m 
cellM,  a  Term  Rep.  188;  Do  Tasictt  p.  CnjosiUnt,  a  Wii»li.  C 
Snnuaerl,  Ibid.  303.  A  conuniEsion  nercbanl  is  not  boond  to  it 
of  hii  prindpal,  goods  consigned  to  him  Ibr  lale,  uritbout  lonM 
directions  to  that  efiect ;  thongh  he  has  Bnch  an  interest  in  tbi 
insure  them  to  their  full  Tslue  in  his  own  name.    Brisban  v.  Bojd 

id)  1  Binney,  439. 

■  AnderaoD  a.  Tliomion,  SO  Eng.  L.  &  Eq.  339.  As  to  Qie  po 
snrance  companies  to  bind  thdr  piindpala,  see,  also,  Ferkins  v.  ^ 
4  Cow.  645 ;  Leeds  v.  Meclianics'  Ins.  Co.  B  N.  T.  351 ;  Dorend 
Barb.  (S.  T.)  656;  Lightbody  e.  N.  Am.  Ins.  Co.  S3  Wendell, 
Columbia  Ids.  Co.  17  If.  T.  4S1. 

>  6o  of  a  manobcturing  clothier.  Sdlwell  v.  SCajdes,  19  N. 
carrier.    London  and  N.  B.  B.  s.  Glyn,  1  Ell.  &  Ell.  65a. 
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mUtiotu.    5.  (^en  mtd  valued  policies.    6.  Waffer  polidet.   I  shall 
treat  of  each  of  them  in  their  order. 

(1.)   Of  iaicit  trade. 

The  proper  subject  of  inBoranco  is  lawful  property  engaged  in  a 
lawful  trade ;  and  if  the  voyage,  as  originally  insured,  be  lawful, 
a  subsequent  illegality  does  not  aSect  it,  if  the  lose  be  not  tainted 
with  such  illegality.  We  have  seen  that  the  property  of  enemies, 
and  a  trade  carried  on  with  enemies,  do  not  come  within  this 
definition.  So,  an  insurance  on  a  voyage,  undertaken  in  violatioa 
of  a  blockade,  or  of  an  emboi^,  or  of  the  provisions  of  a  treaty, 
is  illegal,  whether  the  policy  be  on  the  ship,  ireight,  or  goods, 
embarked  in  the  illegal  traffic,  (a)  Any  illegality  in  the  cont 
mencement  of  an  entire  voyage  will  render  the  whole  illegal,  and 
destroy  the  policy  intended  for  its  protection,  (b) 

It  is  a  clear,  settled,  and  universal  principle,  Uiat  an  insurance 
on  property,  intended  to  be  imported  or  exported,  contrary  to  the 
law  of  the  place  where  the  policy  is  made,  or  sought  to  be  en- 
forced, is  void.  The  illegality  of  the  voyaf^  in  all  cases  avoids 
the  policy,  and  the  voyage  is  always  illegal  when  the  goods  or 
trade  are  prohibited,  or  the  mode  of  its  prosecution  violates  the 
provisions  of  a  statute,  (c)  No  court,  consistently  with  its  duty, 
can  lend  its  aid  to  carry  into  execution  a  contract  which  involves  a 
violation  of  the  laws  the  court  is  hound  to  adminiEter.  {d} 

(a)  The  Hortige  Haoe,  3  Bob,  Adm.  334 ;  Dalmada  t>.  Mottenz,  1  Term  Bcp.  8S, 
□.;  Puke  on  Iiuunuico,  811 ;  Hairstt  r.  Wise,  9  Bom.  &  Creas.  713;  Medeiroa  w. 
HiU,  8  Bing.  331 ;  Sir  W.  Scott,  in  The  Eearom,  3  Bob.  Adm.  6  i  Haghea  on  Um 
Law  of.  luBoraiice,  TO.  , 

(A)  Wilaoa  v.  tSairytM,  8  Term  Bep.  81 ;  Bird  r.  Appleton,  B>id.  ^63.  But  lb« 
traoaportution  oT  prohibited  goods  ooght  not  and  doea  not  oBect  a  dittiiict  policj  npoo 
the  IbitIHiI  goods  in  the  aame  voyage,  of  a  distinct  owner.  The  Jonge  CUra,  1  Edw. 
Adm.  371 ;  Fieschell  n.  AJlnutt,  i  Tannt  793. 

(c)iDneron  Insomnce,  vol.  i.    See  Proors  and  IlIiutntioiu,3B0-38T. 

(d)  Jobnstoa  v.  Sutton,  Doug.  2M ;  The  United  SlalM  v.  The  Paul  Sheannan,  1 
Petera  C.  C.  08 ;  I  Phillips  on  Insonuioe,  35 ;  1  Emerigou,  SIO,  c.  8,  Bee.  5.  And  Me 
hU  opinion  in  t,  note  lo  S  Valin,  130,  in  which  he  refbrg  to  Slraccha  de  Aueau. 
OloBia,  B,  n.  9,  8,  where  we  have  the  est»blisbment  of  the  above  doctrine,  that  ibt 
insurance  of  prohibited  goods  i)  Dull  nod  void,  fbnndcd  aa  the  sound  principle,  that  I'a 
meralna  iUiatit  non  tit  canuurcitm.  Tbe  tame  principle  i»  in  Boccna,  de  Aaaecnr.  n. 
31,  and  be  copied  it  almost  verbatim  ftvm  Santeraa,  de  Assecur.  el  Spona.  Here,  part 
4,  n.  17.  A  policy  on  goods  abippod  in  breach  of  municipal  laws,  affccta  not  only  tha 
policf  upon  tbe  goods  tbemselvea,  but  also  tboas  npon  tbe  ahip  and  ft^ight,  for  a  toI- 
nntary  reception  of  the  gooda  on  board  is  a  violation  of  law.  Gray  d.  Sims,  3  Waab. 
C.  C.  376. 
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Emerigoa,  vho  was  enlightened,  as  he  adn 
course  of  bis  Tork,  by  tbe  ImniuouB  mind  of  Fc 
vas  by  Yalin,  bows  to  tbe  irresistible  energy  o: 
Pothier,  and  concedes,  that  the  insurance  of  a 
or  contraband  trade  is  rather  tolerated  than  jus 
only  becaase  other  nations  have  iadulged  in 

practice,  (a) 
*  265  *  In  England,  the  law  of  insurance  is  1 
France.  A  policy,  unlawful  by  the  law 
it  is  made,  is  void  everywhere ;  but  an  insura 
gling  voyage,  prohibited  only  by  the  law  of  tl 
where  the  ship  has  traded,  or  intends  to  trade, 
on  the  principle,  which  has  been  adopted  fron 
posed  policy,  that  one  country  does  not  take  nol 
laws  of  another,  nor  bold  itself  bound  to  rep 
transactions  which  violate  them.  If  the  nnde 
with  full  knowledge  that  he  was  covering  a 
trade,  makes  the  insurance,  it  is  held  to  be  a  fai 
the  parties,  and  he  is  bound  by  it.  (a)  The 
Mansfield  on  this  subject  must  be  considered  i 
exceedingly  lax  morality,  particularly  in  the  i 
Fletcher,  where  an  insurance  upon  a  voyage 
intended  to  defraud  the  revenue  of  a  foreign : 
to  be  illegal,  though  fictitious  papers  were  &bri 
pose  of  facilitating  the  fraud.  Lord  Hardwii 
similar  doctrines  in  Boucher  v.  Lawton,  (b)  -9 
that  the  unlawfulness,  by  tlie  Portuguese  laws, 
Irom  Portugal,  made  no  difference  in  the  acti 
in  England  it  was  a  lawful  trade.  The  statut 
87,  was  made  even  with  a  view  to  favor  the  sm 


(a)  It  is  admitted  that  auch  an  inatirance  b  not  binding,  if 
Inrormed  of  the  prohibited  trade.  He  miut  know  that  he  na 
or  tnaggUag  trade.  Boccni,  de  Aw.  n.  si,  aaja,  that  aiich  ai 
ing  ignomnle  attecttralort ;  and  Sanlema,  de  Aacecnrat,  part 
diet,  nies  tbe  fame  words.  Baccoa  copied  from  him ;  and 
preuiona,  and  which  are  »>  mat^at  to  the  qnestion,  do  not  a 
tranilation  of  Boccni.  I  mention  this  wicliout  the  least  intr 
that  T«7  nBsfol  tranilation,  the  general  accnracy  of  which  is  d 

(a)  Floncbe  v.  Fletcher,  Doag.  SSI ;  Lover  o.  f  lelcber,  HiL 
on  Insorance,  313,  6th  edition. 

(b)  Case*  Temp.  Hard.  S». 
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prise  and  r^ret,  that  in  such  couutries  as  Fr 
the  United  States,  distinguished  for  a  coirei 
administratioD  of  justice,  smuggling  Tojages, 

to  elude  the  laws,  and  seduce  the  subjec 
*  267    should  be  countenanced,  *  and  even  < 

courts  of  justice.  The  principle  doet 
commercial  jurisprudence  of  the  age.  (a) 

(2.)   Of  eoniraband  of  war. 

The  insurance  by  a  neutral  of  goods  nsoall; 
traband  of  'war,  is  a  valid  contract,  for  it  is  do 
for  a  neutral  to  be  engaged  in  a  contraband  t 
mercial  adyenture  which  no  neutral  nation  is 
and  vliich  only  exposes  the  persons  engaged  i 
of  confiscation.  But,  on  the  other  hand,  all 
of  war  are  subject  to  seizure  in  trantitu,  by  tfa 
ers,  and  so  far  it  is  a  case  of  imperfect  right,  (i 
his  Treatise  on  the  Law  of  Insurance,  intimate 
in  articles  contraband  of  war  is  illegal  by  t 
which  forms  part  of  the  municipal  law  of  en 
the  property  cannot,  therefore,  be  the  lawful  si 
even  in  a  neutral  state.  (<;)  But  though  it  i 
answer  this  reasoning,  it  is  certain  that  the  t 
is  not  so  rigorous.  Yattel  {d)  admits,  tiiat  i 
itself  unlawful  or  hostile,  for  a  najitral  to  car 
trade ;  and  if  tiie  neutral  right  to  carry,  and  t 
to  seize  and  confiscate,  clash  with,  and  recip: 

109 ;  Pmrker  s.  Joqm,  IS  Ibid.  173 ;  Andnwt  >.  Bisex  Fir 
panj,  3  Mason,  18,  SO ;  Archibald  v.  M.  Ins.  Compan;,  3  Fk 
in  American  policies,  for  the  awurcd  to  warrant  "  tttx  fiDm 
qnence  of  seizure,  or  detention  of  the  property  (br,  or  on  mo 
hibited  trade."  But  notwithstanding  the  mmatj,  tbe  tarn 
•eiiare  and  conliscatJOD  fbr  an  illicit  mSc  barratniiu^  carm 
crew  at  a  forei^  V^n,  wilhoat  the  Icnowlcdge  «r  priTi^  ol 
Delafleld,  2  Cainea,  &2i  ;  Dnnham  &  Co.  v.  American  Ins.  Com 

(a)  In  the  case  of  La  Jenne  Engenie,  I  Mason,  459,  46C 
cause  of  bamanity  with  admirable  eloqoence,  the  mle  snppd 
is  admitted,  but  pretty  plainly  condemned. 

(b)  See  Tol.  i.  lil,  and  the  anthorities  there  dted;  *nd 
Seton  &  Co.  v.  Low,  1  Johns.  Cas.  I ;  Barker  d.  BUkc*.  9  Et 
4  Coon.  S9T ;  Juhcl  n.  Bhinclaiider,  S  Johns.  Cu.  ISO,  and  afl 

(e)  Phillips  on  Insurance,  vol.  i.  101,  *29,  Sd  edit, 
(i^  B.  3,  c.  7,  sec.  111. 
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(3.)   Of  ieaimeiC%  waget. 

The  commercial  ordiuaacea  have  generally  prohibited  Hie  in- 
Burance  of  seamen's  vages,  and  the  expediency  of  the  prohibidtn 
arises  from  the  consideration,  that  if  the  title  to  wages  did  not 
depend  upon  the  earning  of  freight  by  the  perfonnance  of  Uu 
voyage,  seamen  would  want  one  great  stimulus  to  exertion  in 
times  of  difficulty  and  dieaster.  Though  there  be  no  st^ate 
ordinance  on  the  subject  in  the  English  law,  yet  it  is  ererywben 
assumed  as  a  settled  principle  in  the  marine  law  of  England,  that 
seamen's  wf^^s  are  not  insurable,  {h)  But  the  goods  that  seamen 
purchase  abroad  with  their  wages  do  not  fall  within  the  reason, 
nor  do  wages  already  earned  and  due ;  and  yet  if  a  seaman,  at  an 
intermediate  port,  by  a  refusal  to  proceed,  coerces  the  master  to 
hare  his  wages  already  earned  insured,  such  a  policy  has  been 
held  Toid  in  the  French  courts,  (c) 

(4.)   (y  fremiti,  profit*,  and  commissions. 

In  France  and  Spun,  freight  not  earned  cannot  be  insured, 

mtfaont  a  pTevioas  diidosare  of  the  natuie  of  the  cargo ;  and  on  the  gronnd  of  dot 
presmiiptioii  the  coatraband  tatgo  need  Dot  be  ilbcloaed.  Setoa  v.  Low,  I  Johnt. 
Cm.  1 ;  Jnliel  b.  Rhinelander,  9  Ibid.  120,  4BT.  These  cwct  were  decided  m  earij  u 
1799 ;  bnt  the  principle  doe*  not  appear  to  be  sonnd,  and  the  anthori^  of  the  cms 
may  now  be  considered  as  ovemiled.  Bight  and  duty  are  conelative.  As  Sir  Wm. 
SootI  obserred,  there  are  no  conflicting  righti  between  nations  at  peace.  If  tnde  in 
contraband  is  nnlawfitl  b;  tbe  laws  of  war,  the  nentnd  violates  his  dnty  if  he  CBgages 
in  it,  and  the  belligerent  exerciMie  a  lawflil  right  when  he  seizei 
articles.  An  inmrance  of  a  vojtge  laden  Mth  contraband  articles  is  ii 
illegal  vojage.  Ur.  Duer,  in  his  Treatise  on  laannince,  vol.  i.  lect  8,  5j  33-SS,  ex- 
poses the  error  of  Vattel,  and  of  the  American  dedstona  refbrred  to  in  the  text,  irilb 
concln»iTe  force.  Bat  tbongh  the  better  opinion  an  sotuid  doctrine  be,  that  inch  a 
trade  ii  nnlawtiil  for  a  neutral,  yet  it  is  the  prevalent  rule  in  continental  Europe,  ihit 
an  insurance  mmk  in  a  naOral  couniry  on  articles  contraband  of  war  and  destined  lo  a 
belligerent  power,  is  permitted,  and  seems  to  be  an  exeepliim  to  the  general  principle, 
that  an  insurance  in  a  nentral  country  on  a  trade  prohibited  by  the  law  of  natJooi,  >■ 
illegal  and  void.  This  point  remmns,  howoTer,  to  be  settled  in  the  jurisprudence  of 
England  and  of  the  United  Slates,  though  it  his  received  the  sanction  of  the  conns 
of  law  in  New  York  and  Massachusetts,  already  alluded  to.  See  Doer  on  Insniaoee, 
vol.  i.  lect.  8,  S  37,  a  »q. 

ib)  Magens  on  Insunmce,  IS ;  Lord  Mansfield,  in  3  Burr.  1913 ;  Webster  ».  D* 
Taslet,  T  Term  Rep.  157;  Lord  S  to  well,  in  1  Hagg.  Adm.  339. 

(c)  Emerigon,  torn.  i.  336. 

that  the  judgment  of  a  fnr^gn  colonial  court  on  these  &cts  should  not  be  final,  it*!* 
held  that  the  judgment  of  tbe  colonial  court  would  be  prima  Jadt  CTidence,  and  ll>st 
the  insurance  was  forfeited  by  an  atttnpt  to  trade  in  the  articles  proscribed.  Deouv 
V.  Waldo  Mutnal  Ins.  Co.  43  Maine,  460. 
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and  19  at  risk  eo  bood  as  the  ship  breaks  g 
charterer  omits  to  put  oa  board  the  expected 
performs  the  voyage  in  ballast,  the  right  to 
But  vhea  the  freight  arises  from  the  transpori 
it  commences  vheu  the  goods  are  put  on  boi 
attaches  to  the  extent  of  the  goods  on  boa 

shipped,  (e)  * 
•  271       *  Profits  are,  equally  with  freight,  a 

insurance.  The  riglit  to  insure  expe 
profits  is  settled  in  England,  and  has  received  : 
rate  confirmation,  (a)  They  are  likewise.  In 
to  be  an  insurable  interest,  (b)  The  consignee 
to  him  for  sale,  has  an  insurable  interest  t1 
value,  and  he  may  insure  them  in  his  own  nai 
on  freights,  profits,  and  commissions  are  reqo 

(c)  Tonge  v.  Watts,  8tr.  1251 ;  Thompaon  c.  Taylor,  S  7 
Aspinwall,  13  Eul,  333 ;  Da^dson  v.  Willaacj,  1  Maule  &  I 
ford  Ins.  Companj,  S  Conn.  36S ;  LlTingslon  v.  Columbia] 
49 ;  Dbt;  n.  Hallett,  3  Caines,  16.  Mr.  Benecke,  in  bii  Tret 
Indemaitj,  97,  ssft,  that  the  practice  of  insoring  ship  md 
tended  vich  manj  difficolties,  and  tbat  the  best,  if  qoC  the  < 
and  to  pat  the  oimer,  under  all  drcnmslancGB,  in  the  sai 
would  have  been  in  case  of  a  safe  aniral,  would  be,  to  iotart  t 
as  one  indiniduai  rut,  in  thenmepiiics-*  In  Aduns  r.  Feona 
Ilawlc,  97,  in  the  case  of  «  ralucd  policy  oa  freight,  there  wi 
ing  (o  the  owner  of  the  ship,  and  the  ship  was  lost  bcrore  anj 
contracted  for,  or  procured  ;  and  it  wba  held,  that  there  was  n 
for  there  was  only  a  reasonable  expedation  of  profit  upon  a  o 
and  shipped.    The  contingency  of  expected  freight  was  too  n 

(a)  Grant  v.  Parkinson,  cited  in  Park  on  Insurance.  354,  c. 
Ibid.  358 ;  Oranfiird  v.  Hanler,  S  Term  Bcp.  13 ;  Baiclaj 
Hcnrickson  v.  Morgetson,  Ibid.  M9,  note.  Profits  most  be  ii 
Sl  Hsnn.  B19.  An  insurance  on  oi^fiU  in  a  whaling  Toyag< 
taniB  with  their  conanrnption  Or  dislribadon,  bnt  attaches  to 
ture.    Haneox  v.  Fishing  log.  Co.  3  Snmiier,  132. 

{b)  Loomis  u.  Shaw,  2  Johns.  Cos.  36 ;  Tom  tr.  Smith,  a 
Stbor,  3  Johns.  Gas.  39 ;  Fosdick  n.  Norwich  Marine  Ins.  Co 

(e)  De  Forest  d.  Fulton  las.  Company,  1  Hull,  B4 ;  Brisl 
Fonverin  v.  La.  M.  &  F.  Jos.  Co,  4  Bob.  (Louis.)  234. 

*  See  this  subject  illustrated,  in  1  Amould  on  Ins.  309. 

'  Where  tbc  cargo  was  delivered,  bat  the  ship  abaiMioiied 
•bandonees  lecciTed  the  fleight :  Held,  that  the  owners  con! 
Insurers  on  freight,  it  having  been  lost  by  their  own  act,  an 
lea.    Scottish  Marine  Co.  v.  Tnmer,  !0  Eng.  L.  &  Eq.  34. 
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ion  of  profit.  Such  an  expectation  Beeme  to  have  been  assumed 
1  the  American  cases. 

(5.)  Of  open  and  vatwed  polieiet. 

An  open  policj  Ib  one  in  which  the  amount  of  interest  is  not 

xed  by  the  policy,  but  is  left  to  be  ascertained  by  the  insured,  in 

case  a  loss  should  happen.^     A  valued  policy  is   where  a 

273    value  has  been  set  on  the  ship  or  goods  insured,  *  and  in> 

serted  in  the  policy  in  the  nature  of  liquidated  damages. 

If  a  policy  on  profits  be  an  open  one,  there  mast  be  proof  given 
f  the  amount  of  the  profits  that  would  probably  have  been  made, 
r  the  loss  had  not  happened ;  there  would  not  otherwise  be  any 
uide  to  the  jury,  in  the  computation  of  the  loss.  In  Mwitford  t. 
lallett,  (a)  it  was  supposed  that  every  policy  on  profits  must,  of 
:ecessity,  be  a  valued  one,  because,  without  the  valuation,  it 
rould  be  extremely  difficult  to  ascertain  the  amount  to  be  recov- 
red.  A  loss  on  the  profits  must  be  regulated  by  the  loss  of  the 
iroperty  from  which  the  profits  were  to  arise.  (6)  Where  the  ship 
nd  cargo  were  lost  on  the  voyage,  the  whole  amount  of  the  vat 
Led  profits  was  held  recoverable,  without  showing  that  there  would 
Lave  been  any  iiltimate  profit  if  the  loss  had  not  happened,  (c) 

The  value  in  the  policy  is,  or  ought  to  be,  the  real  value  of 
he  ship,  or  the  prime  cost  of  the  goods,  including  the  incidental 
xpenses  of  them  previous  to  the  shipment,  and  the  premium  of 
Qsuranoe.  {(£)  It  means  the  amount  of  the  insurable  interest ;  and 
f  the  insured  has  some  interest  at  risk,  and  there  is  no  &aud, 
he  valuation  in  the  policy  is  conclusive  between  the  parties ;  for 
hey  have,  by  agreement,  settled  the  value,  and  not  left  it  open  to 
iiture. inquiry  and  dispute  as  between  themselves,  (e)  If  the  vat 
lation  should,  however,  be  grossly  enormous,  as  in  the  case  put 
ly  Lord  Mansfield,  where  cargo  was  valued  at  ^2,000,  and  the 

(a)  I  Johni.  433. 

(b)  Abbott  K.  Sebor,  S  Johoi.  Cu.  S». 

(e)  Patapaco  In».  Company  v.  Coulter,  3  Pelen  U.  8.  289. 
\d)  PotUer,  des  Am.  n.  43. 

{e)  Sh&we  d.  Felton,  S  East,  109 ;  Lord  Abinger,  in  Toimg  •.  Taring,  I  Uana.  A 
Jr.  593. 

*  Wbere  it)  addition  to  the  naua]  termi  of  an  open  policy,  tfae  preminm  mi  to  ruj 
rith  the  rating  and  nationality  of  the  tcbmI,  and  to  be  fixed  at  the  time  of  iadcirav- 
uent.  It  was  held  that  until  this  was  done  the  contract  did  not  become  operatin. 
>neiit  Mttt  Ins.  Co.  d.  Wright,  33  How.  U.  8.  401. 
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is  to  be  the  same  as  if  the  goods  had  actually  co! 
freight  were  actually  worth,  the  sum  at  whic 
ued.  (b)  Mr.  Benecke  concludes,  from  a  considei 

that  the  opiuioD,  that  in  a  case  of  a  partial 
*  275    ought  to  be  disregarded,  *  is  as  destitute 

is  void  of  justice  and  sound  reason. 
A  valuation  does  not  preclude  the  inquiry,  -v 
interest  valued  has  been  at  risk.  If  the  valuati 
whole  cargo  be  made,  the  underwriter  will  not 
the  extent  of  Uie  freight  of  the  goods  put  on  boa 
trine  applies  equally  to  an  insurance  upon  cargo 
on  a  valued  policy  on  cargo,  will  uot  recover  bi 
he  had  at  ri^.  There  must  be  a  total  loss  of  t 
matter  of  insurance  to  which  the  valuation  ap] 
insurance  was  on  goods  or  upon  freight.  The  v 
price  of  the  whole  subject  at  risk,  but  it  does  n< 
property,  on  which  the  valuation  was  made,  was 
sel.  (b)  If,  therefore,  certain  articles  be  comprii 
and  part  are  safely  landed  before  the  ship  is  1 
must  be  opened,  and  the  claim  of  the  insured  n 
portion  to  which  the  articles  actually  lost  bore  t 
the  whole  at  the  commencement  of  the  risk,  (c) 

(6.)   Of  teager  policiet, 
A  mere  hope  or  expectation,  without  some  ii 
ject-matter,  is  wager  policy,  and  all  such  marie 


{b)  Stevens  &,  Benecke  on  Average  and  Adjastment  of  Lom 
BoBtOD,  18SS,  1848-1853;  Steveoson  Arcroge,  part  S,  168  ;  Ph 
i.313,  315;  Benecke  on  Indemnity,  159,  153,  157.  In  the  cow 
Compan;,  the  coart  considered  it  to  be  nri  open  and  nneeCtled  <; 
CAM  of  a  partial  loss  on  a  vitlacd  policy,  the  insorcd  was  to  be 
to  the  valuatioD,  or  the  actual  volne  of  the  subject  at  the  por 
omitted  to  express  any  opinion  on  the  point,  though  it  had  be 
the  BT^ment.  Mr.  Benecke  saji  tliat  the  question,  whether 
opened  in  caws  of  partial  loss,  had  never  occurred  in  the  Engll 

(a)  Forbet  v.  Ai^nirtll,  13  Baal,  323. 

(b)  Parker  C.  J.,  Haven  v.  Graj,  12  Mais.  71 ;  Wolcott  tr.  ] 
Pick.  429 ;  Brooke  v.  Louis.  Ins.  Companj,  4  Martin  (N.  8.) 
property  was  shipped  than  was  e^>ected  to  be  on  board,  the  i 
valued  policy,  can  recover  only,  in  caae  of  Iom,  a  proportion  j 
Comm.  Ins.  Company,  1  Sumner,  4S1. 

(c)  Benecke  on  Indemni^,  14<. 
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t  was  admitted  by  the  judges  of  the  Court  of 
d  T.  Eunter,  (e)  that,  at  common  law,  prior  to 
I.  II.,  wager  policies  were  not  iUegal ;  and  t 
Q  very  much  embarrassed  in  their  endeavors  U 

of  distinction  between  wi^rs  that  were  ai 
rX   missible  in  courts  of  justice.    The  law  has 

to  descend  from  its  dignity  when  it  lendf 
er  the  fruits  of  an  idle  and  &iTolous  wager. 
),{a)  Mr.  J.  BuUer  made  a  Tigorous  but  ansi 
inst  suits  upon  wagers  in  any  case ;  and  noth 
ti  more  impertinent  than  the  wager  in  that  ci 
itber  one  third  person  had  purchased  a  wag 
ny  of  the  cases  stated  by  Mr.  J.  Buller  were 
w  into  discussion,  and  unnecessarily  affect  tb 
ings  of  third  persons  ;  and  to  sustain  suits  up( 
^rs  would  be  a  disgrace  to  any  administral 
)  case  of  Jimes  v.  Randall,  (b)  went  quite  far  e 
tained  an  action  upon  a  wa^r,  whether  a  deci 
Ud  be  reversed  on  appeal  to  the  House  of  Loi 
to  be  allowed  in  any  case,  as  valid  ground  foi 
i;  on  the  return  of  a  ship,  in  the  shape  of  a  po 
)3t,  is  harmless  as  any  that  could  be  devised. 
•zeman,  (c)  it  was  ruled  in  the  English  courts,  ( 
&ttle  between  two  dogs  was  illegal,  and  not  the 

n  New  York,  the  courts  had  formerly  assumed 
I  settled  principle  of  the  common  law,  that  a  ] 
insured  had  no  interest,  and  which  was,  in  fuel 
Q  a  wager  or  bet  between  the  parties  to  the  co 
h  a  voyage  would  be  performed,  or  such  a  ship  i 
ulid  contract.  (<i)  It  was  only  required  that  th 
cem  an   innocent  transaction,  and  not  be   co 


table,  u  well  u  a  legal  interest,  and  an  iateieet  held  under  an 
ralid  labjecia  of  insorance.  Colnmbian  Ininraiice  Compaojr  v, 

I.S5. 

)  8  Term  Rep.  13. 

)  3  Teria  Sep.  S93. 

)  Cowp.37. 

)  1  Carr.  t  Pa.  813. 

)  Jnhel  B.  Charch,  a  Johns.   Cm,  333 ;  Ab1)ott  v.  Bebor,  9  H 

Imtch,  3  Ctuaei,  141 ;  Bnclianan  v.  Ocean  Iiu.  Compan;,  6  C 
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*  279  *  insurer.'  The  object  of  this  is  indemnity 
act ;  and  if  he  give  a  less  premium  for  the 
lis  gain  is  the  difference  hetv^een  That  he  receiv 
'or  the  original  insurance  and  That  he  gives  fo 
igainst  his  own  policy.  If  he  give  as  much  for 
^ins  nothing  b;  the  transaction ;  and  if  he  giv 
nium,  as  inaarers  will  sometimes  do  to  cover  a 
le  becomes  a  loser  hy  his  original  insurance.  Th 
ire  prohibited  in  England,  except  in  special  case 
)f  19  Geo.  II.  c.  87  ;  and  also  by  every  country 
Jiey  are  allowed  with  us.  {a)  The  contract  ol 
totally  distinct  ftom,  and  unconnected  vith,  the 
mce  ;  and  the  reassured  is  obliged  to  prove  the  1< 
}f  the  goods,  and  ^le  existence  and  extent  of  the 
nanner  as  if  he  were  the  original  insured,  (b)  Hi 
Ion  to  the  reinsurer,  as  soon  as  the  first  insured 
to  him,  for  he  has  no  connection  with  the  first  ii 
prove  the  original  claim  against  him  to  he  valid, 
>ver  to  the  reinsurer,  he  makes  out  a  case  for  ind( 
These  reassurances  are  allowed  hy  the  Frencl 
Emd  the  first  insurer  can  reassure  to  the  same  t 
better  opinion  is,  that  he  cannot  insure  the  prem 

(a)  Haslie  «.  De  Tejtta,  3  Cainea,  190 ;  Merry  s.  Princs,  3  U 

{b)  Fothier,  h.  t.  n.  I&3 ;  Emerigon,  torn.  i.  247,  ISO. 

(e)  Haslie  t>.  De  Peyiter,  vb.  mp.  Wben  the  low  has  hqipen 
certained,  the  retiMuror  must  pay  to  the  fint  insurer  the  amonot  i 
policy,  QOtnithslsiiding  the  fint  iosurer  has  txcome  iiuolrent, 
part  He  must  pay  the  entin  nun  reassured,  and  has  no  cona 
ment  between  the  first  insurer  and  his  creditors.  1  Manhall  on  I 
igOD,  torn.  i.  SIS.  He  ii  entitled  to  make  the  same  defence  fts  thi 
T.  State  Marine  Ins.  Co.  v.  Frotection  Lu.  Co.  1  Btory  C.  C-  4& 

{d)  Ord.  de  Is  Msr.  des  Assurances,  art.  SO  ;  Code  de  Comme 

'  It  il  not  B  case  of  doatU  innmnw,  when  separate  risks  a 
HTeral  underwriters.  Pe^ins  tr.  N.  E.  Marine  Ins.  Co.  13  Man 
Ins.  Co.  5  Serg.  &  Bawle,  4TS. 

s  Eagle  Ins.  Co.  v.  Lafayette  Int.  Co.  9  Ind.  44S.  The  retm 
costs  and  expenses  of  defending  a  suit  brought  hy  the  insurec 
insurer.  N.  T.  Central  Ins.  Co.  tr.  NaL  ProL  Ina.  Co.  SO  Barl 
stated,  in  Louisiana  Mat  Ins.  Co.  c.  New  Orleans  Ins.  Co.  13  L 
regard  to  reinsurance,  it  is  the  coEtom  among  nnderwriters  in  thi 
to  divide  the  risk,  and  not  take  the  whole  of  it ;  and  when  llie 
Ihii  is  always  understood. 
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portion  of  tbe  loss,  (a)  ^  The  doctrine  of  contribution  apices 
-very  eqaitabl;  to  such  a  case.  It  was  bo  declared  bj  the  Cir- 
cuit Court  of  the  United  States  at  Philadelphia,  in  Thurttm  t. 
Koch ;  (S)  and  though  in  most  countries  of  Europe  the  first  policy 
in  the  order  of  time  is  to  be  exhausted  before  the  second  operates, 
yet  the  rule  requiring  the  insurers  in  each  policy  to  bear  a  rata- 
ble share  of  the  loss  was  declared,  in  that  case,  to  be  founded  in 
equity,  and  in  sound  principles  of  commercial  policy.  The  Frendi 
rule  is,  that  if  there  exists  several  contracts  of  insurance  on  the 
same  interest  and  risk,  and  the  first  policy  covers  the  whole  value 
of  the  subject,  it  bears  the  whole  loss,  and  the  subsequent  insurei? 
are  discharged  on  returning  all  but  half  per  cent  premium.  But 
if  it  does  not  cover  the  entire  value,  the  subsequent  policies,  in 
case  of  loss,  are  bound  only  to  make  up  the  part  uncovered,  (c) 
The  ancient  rule  in  England  was  according  to  the  French  ordi- 
nance, {d}  imd  it  has  been  deemed  more  simple  and  convenient 
Merchants  frequently  prefer  it,  and  it  is  perfectly  consonant  to  a 
strict  construction  of  the  contract  with  the  first  underwriter. 

Policies  have  sometimes  a  clause  introduced  into  them  to  pre- 
vent the  rule  of  contribution,  and  to  make  the  insurers  respona- 
ble  according  to  the  order  of  date  of  their  respective  policies. 
Where  two  policies  were  dated  upon  the  same  day,  it  was  held, 
that  prior  in  date  was  intended  to  be  equivalent  to  prior  in  time, 
and  that  the  policy  first  in  time,  in  point  of  fact,  was  to  bear  Hie 
loss,  (e) 

(a)  Newby  v.  Itoed,  1  Blacks.  416 ;  Milludoa  r.  Weeum  Hsrine  &  Fli«  Ins.  Con- 
PM17,  9  Iiouii.  S7. 

{b)  4  D&Uas,  348 ;  App.  p.  33. 

(b)  Coda  de  Commerce,  art.  399. 

(d)  Maljuea'g  Lex  MercaCoria,  112;  The  Afdcan  Companjr  0.  Bnll,  1  Shoir.  139. 

(c)  Brown  e.  Eartfbrd  Ini.  CompaDf,  3  Day,  68.  The  Mme  point  wia  afterwudi 
■0  ruled  in  Potter  n.  Marine  Ins.  Company,  9  Mason,  475.  Tbe  daoMi  againit  am- 
tribntion  mm  thos :  "  It  ia  IWtfaci'  agreed,  tliat  if  tbs  urared  Bhall  have  nude  aof 
otber  ouurance  npon  Chs  premises,  prior  in  date  to  this  policy,  the  uasrets  (hall  be 
answerable  only  for  so  mnch  as  the  amount  of  inch  prior  ininrance  maj  be  deficMnt" 
Tbe  Anurican  daate,  as  it  baa  been  denominated,  is  stated  in  the  caee  of  tbe  American 
Iiuurance  Company  v.  Griswold,  14  Wendell,  399,  to  be,  that  "  in  case  of  any  nib- 
aeqaent  iDsnrance,  the  insnrer  shall,  nevertheleas,  be  answerable  for  tbe  fnll  extent 
of  the  mm  anbscribed  by  him,  withont  right  to  claim  contribntion  from  gnbseqnent 
aMurert."    The  one  form  is  adapted  to  the  flrat  policy,  and  tbe  other  fonn  to  the  last 

I  Cromie  0.  Ej.  and  Lonisrills  MnL  Ins.  Co.  IS  B.  Mod.  439. 
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to  be  a  representatioti  merelj.  (c) '  A  positire  niiBrepresentatioii 
to  the  underwriter,  or  concealment  of  a  fact  material  in  relatitat 
to  the  risk,  or  material  in  the  mind  and  judgment  of  the  insnrftr, 
will  avoid  the  policy.  It  Till  avoid  it,  thoagh  ths  loss  arose  from 
a  cause  unconnected  with  the  misrepresentation,  or  erett  thou^ 
the  misrepresentation  or  concealment  happened  through  mistake, 
neglect,  or  accident,  without  any  fraudulent  intention.  A  poei- 
tive  representation  on  a  material  point  is  essentially  a  part  of  the 
contract,  and  essentially  a,  warranty,  though  it  be  not  inserted  in 
the  policy.  It  di&rs  from  a  warranty  in  being  more  liberally 
construed,  and  as  requiring  only  to  be  substantially  true  ;  whereas 
a  warranty  must  be  fulfilled  to  the  letter,  and  precludes  all  iD> 

quiry  as  to  ite  materiality,  (d)  Lord  Mansfield  laid  down 
*  283    *  with  great  strength  and  clearness  the  general  principles 

which  govern  this  branch  of  the  subject,  and  they  have  been 
implicitly  adopted  in  all  succeeding  cases.  The  special  facts  npcHi 
which  the  contingent  chance  is  to  be  computed  usually  lio  in  the 
knowlei^e  of  the  insured  only,  and  the  underwriter  trusts  to  his 
representation,  and  proceeds  upon  the  confidence  that  he  does  not 

(c)  'Bice  V.  New  EngUod  Jni.  Company,  i  P>A.  439 ;  LotHan  r.  HenderBoo,  3  Boc 
&  Poll.  499  i  Daer*!  Lectnn  on  th«  Law  of  Bepre««Dta>ioiii  in  Marine  Inmrance,  44, 
edit.  New  York,  1B44. 

{d)  Caiter  v.  Boehm,  3  Burr.  1905 ;  Fawson  o.  Wateon,  Cowp.  789 ;  Fitihertwrt  t. 
Haiher,  1  Term  Bep.  13  ;  BalcUflb  v.  Sboolbred,  Paric  on  Intaranee,  149,  6th  ediikai ; 
MacdowaU  e.  Fraser,  Dong.  260  ;  Shirley  d.  Wilkinson,  Ibid.  SOS,  u. ;  Bridga  v. 
Hunter,  1  Manle  &  Selir.  1 9  ;  1  Maislull  on  InBurance,  4 JO ;  Caipenter  v.  Americaa 
In«.  Company,  1  Story  C.  C.  57;  and  see  Doer's  Lecture  on  Bepieaentationa,  45-47, 
TS,  73,  where  the  mbject  ii  disetuBed  with  great  cleamew  nad  fbrce. 

'  Mr.  Joatice  Woodbary,  in  stating  the  distincCion  between  wamntiea  and  tcpn- 
aeniationi,  sayi,  the  former  bind  the  party  to  them  ai  a  condition  precedent,  whether 
materia]  or  doc,  while  the  latter  bind  only  to  a  sabatantial  or  Tirtnat  "TinplianiT 
Clark  V.  The  ManDfactnren'  Ins.  Co.  3  Wood.  &  Minot,  4S7. 

"  The  muD  distinctioii,  (sayi  Mr.  Amonld,)  in  firm,  between  a  represenDltian  and  ■ 
warranty,  is,  that  the  former  may  be  made  Either  orally  or  in  writing,  bat  in  neither 
ease  is  it  introdoced  into  the  policy ;  whereas  a  warrant  mnit  always  be  in  wriiiiig; 
and  inserted  in  the  paticy."    1  Amould  on  Ins.  490. 

According  to  Ur.  Duer,  on-  the  other  hand,  "  it  is  not  esaential  to  leptewnlatio^ 
that  it  should  be  made  by  parol,  or  by  a  writing  not  inserted  in  tbe  policy  itself."  S 
Dner  on  Ins.,  Leet  14,  5  9 ;  Ibid.  5  S ;  Rice  d.  N.  E.  Ins.  Co.  4  Pick.  439 ;  Andrew*  r. 
TlieEssexF.&M.bu.  Co.  3Mason,  S;  Ibid.  96  i  Boardman  r.  New  Hampshire  Mat. 
Ins.  Co.  SO  N.  Hasp.  551.  A  statement  in  an  application  for  inaai«ace  on  a  Totd 
diat  she  theii  wm  at  the  place  from  which  the  riak  was  to  begin,  wm  held  to  be  ■  wai^ 
ranty ;  and  the  vessel  hating  at  that  time  been  destroyed  the  inmrers  were  held  not 
bound  to  isane  a  fMej.    Calli^han  v.  Atlantic  Ins.  Co.  I  Edw.  Ch.  64. 
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gireu  in  good  faith ;  for  the  undenrriter,  in  such  a  case,  takes  ths 
risk  upon  himself.  Any  such  declaration  of  expectation  or  beliel^ 
if  made  with  a  fraudulent  intent,  avoids  the  polic;.  (a) 

A  representation  to  the  first  underwriter,  in  favor  of  the  risk, 
extends  to  all  subsequent  underwriters,  and  on  the  ground  that 
they  subscribed  upon  their  confidence  in  his  judgment  and  knowt 
edge  of  the  risk,  and  are,  therefore,  entitled  to  avail  themselva 
of  all  the  conditions  upon  which  he  subscribed,  {h)  This  rule  hu 
not  been  favorably  received  by  later  judges,  and  it  is  strictly  con- 
fined to  representations  made  to  the  first  underwriter,  and  not  to 
intermediate  ones,  (c)  Nor  does  it  extend  to  a  subsequent  under- 
writer  on  a  diflferent  policy,  though  on  the  same  vessel  and  ag^nst 
(he  same  risks,  (d) 

Whether  the  knowledge  or  information  was  material  to  the  in- 
surer to  know,  and  necessary  to  be  communicated  to  him  when 
the  contract  is  made,  is  a  question  of  fact  for  a  jury,  and  they 
are  to  judge  of  the  materiality  of  the  information,  under  a  consid- 
eration of  all  the  circumstances  that  belong  to  the  case,  {e)  * 

{a)  LoTd  Mansfield,  Cowp.  78B ;  Barber  n.  Fletcher,  Dong.  305 ;  Hnbb&rd  v.  Glortt, 
aCampb.SIS;  Boirdeii  r.  V&Dgh&n,  lOEast,  415;  Rice  c.  New  EnsUnd  Huine  Ini. 
Compnnj,  4  Pick.  439;  Allegre  b.  Maryland  Ins.  Company,  !  Oill  &  Johns.  136; 
Duer  OD  Beprosenlations,  9S,  97,  and  note  ST,  p.  214.  In  lh«  cases  of  Rice  v.  Tb« 
Kew  England  M.  Ins.  Co.  4  Pick.  439 ;  Bryant  v.  Ocean  Ins.  Co.  22  Pick.  300 ;  Whit- 
ney i>.  HsTen,  13  Mass.  173,  and  Alston  e.  Mech.  M.  Ins.  Co.  4  Hill  (N.  T.)  330,  it  li 
declared,  that  a  rcpreaentaEion  to  the  insurer  imports  an  affirmation  of  some  poMt  or  tx- 
utiag  fact  roBleriol  to  ^e  risk,  and  not  a  statement  of  matters  readng-  merely  in  aptda- 
tioa  or  inUniioa,  If  the  representadon  be  in  the  nature  of  a  proniite  Jar  JiMn  eaudait, 
it  must  be  inserted  in  the  policy  as  a  part  of  the  contract,  for  otherwise  a  promissory 
expectation  is  of  no  avail.  But  Mr.  Dner,  in  his  7th  Lecture  on  Representation,  h*t, 
with  miich  research  and  ability,  examined  this  doctrine  on  the  ground  of  principle  tsd 
anthority,  and  questions  its  accuracy.  He  insists  that  a  positiTe  pn>mi»on/  npmeiUa- 
t!on  that  the  specified  erent  will  happen,  or  aa  act  b«  performed,  is  clearly  dedacibh 
fiom  the  cases,  and  sustained  by  an  irresistible  weight  of  anthority.  Duer's  Tth  Lec- 
ture on  the  Law  of  Beprescatations  in  Marine  Insurance,  52,  and  note  9,  pp.  139 -IH, 
New  Tork,  1844. 

(b)  Barber  o.  Fletcher,  n^vn;  Stackpole  v.  Simon,  Park  on  Insurance,  983,  6th 
edit  Robertson  v.  Majoribanks,  3  Starkie,  573 ;  Duer's  Lecture  on  Repreacotilioni, 
65-69. 

(e)  Brine  v.  Featherstone,  4  Taunt  S69 ;  Lord  Ellenborough,  Forrester  v,  Figon,  1 
Manle  &  Selw.  9  ;  Bell  v.  Carstairs,  a  Campb.  543. 

(d)  Elting  e.  Soott,  S  Johns.  157. 

(<)  It  is  an   unsettled  questiou  in  the  English  and  American  l«w  of  Inmnooe, 

..  Uune  M.  H.  In. 
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a  communicate  loose  nunorB,  nor  any  facts  -wiuch  the  nuderwrit- 
rs  ma;  be  presumed  to  know  equally  with  himself.  Geoenl 
lews  stated  in  the  newspapers  aud  open  to  all,  need  not  be  stated, 
inless  there  be  something  .known  to  the  assured,  and  applying 
leculiaxly  to  his  case,  or  unless  he  has  particular  informatiwi  not 
a  posEession  of  the  public,  and  then  the  withholding  of  it  is  mk- 
erial.  (e)  The  imderwriters  are  presumed  to  have  the  (wdinarf 
aarine  intelligence  appearing  in  the  gazettes,  or  when  they  an 
airly  put  upon  inquiry.  {/) 

The  insured  is  not  bound  to  disclose  all  bygone  calamities  u 
iroduce  his  portfolio  of  letters ;  and  he  need  only  disclose  tlie 
naterial  Ibcts  known  to  him  at  the  date  of  the  last  intelli- 
gence, (g)  The  underwriter  is  bound  to  know  the  n»- 
'  286  ture  *  and  general  course  of  the  trade  and  of  the  voyage, 
and  he  assumes  that  kind  of  knowledge  at  his  periL  (a) 
rbe  general  rule  is,  that  all  facts  material  to  the  risk,  and  known 
o  the  one  party  and  not  to  the  other,  must  be  disclosed  when  the 
>olicy  is  to  be  fifiTected ;  and  they,  most  be  fully  and  fairly  dis- 
ilosed.  (b)  But  if  the  subject  on  which  disclosures  would  other- 
rise  be  requisite,  be  covered  by  a  warranty,  ritber  express  or 
mplied,  in  that  case  it  need  not  become  a  matter  of  representap 
ion.  (c)    It  is  likewise  sufficient,  in  the  case  of  a  representatioOf 


.  Mnrdock,  1  Uojd  &  Wela.  13S ;  10  Ban.  k  Cnee.  537,  8.  C.  In  this  Uit  cut, 
irders  to  a.u  agent  to  wtit  ihirtjr  days  tlUT  the  receipt  of  the  order,  before  be  ioiorr*, 
0  give  every  chance  for  the  arriTsl  of  the  Teasel,  were  deemed  material,  and  the  fikct  of 
he  delay  ought  to  bare  been  disclosed  to  Che  insurer.  In  the  sobBequent  case  of  Bkb- 
irds  V.  Campbell,  in  1S3S,  the  agent  waa  held  reeponsible  for  hia  great  ignoraDce  in  Dot 
LQOwing  the  neceaaity  of  the  dieclosnre,  and  in  not  making  it 

(e)  Lynch  v.  Donsfbrd,  U  East,  494 ;  Moaes  v.  Delaware  liu.  Comjmsy,  1  Waih. 
:.  C,  385. 

(/)  Qreea  v.  Merchanb'  Ina.  Company,  10  Pick.  403 ;  Alsop  c.  Commercial  Ina. 
"^Oiapanj,  reported  in  S  Phillipa  on  Inanranee,  SS,  lat  edit. 

ig)  Frwland  v.  Glorer,  6  Eap.  N.  F.  14 ;  T  Eaat,  4S7,  S.  C. ;  Kemhle  v.  Bovne,  1 
^ainea,  75 ;  TaUance  v.  Dewar,  I  Campb.  N.  F.  503. 

(a)  Phinche  d.  Fletcher,  Boog.  351 ;  Galbraith  o.  Grade,  1  Condy*!  UaishaU,  3S8, 
I,  note;  De  Longocmere  v.  N.  Y.  Fire  Ina.  Company,  10  Johiu.  ISO;  Kingiton  v. 
Inibbj,  1  Campb.  N.  F.  508,  note ;  Yallance  v.  Dewar,  Ibid.  503 ;  8l«mt  v.  Bell,  S 
1.  &Ald.  338;  Scton  u.  Iaw,  1  Johna.  Cm.  ). 

{b)  E\j  r.  Hallett,  3  Caines,  ST ;  Kohne  v.  Ina.  Company  of  N.  America,  6  Binner, 
119 ;  Hoyt  V.  Oilman,  S  Uasa.  33S. 

(e)  Shoolbred  v.  Nntt,  Park  on  Ids.  300,  eth  edit. ;  Haywood  r.  Hodgcra,  4  EuW 
>90 ;  Waldcn  v.  N.  T.  Firemen  Ina.  Company,  12  Johna,  138 ;  De  Wolfc  ».  S.  T. 
rircmen  Ina.  Company,  80  Ibid.  814 ;  8.  C.  2  Cowen,  58. 
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he  new  code,  (b)  it  is  prorided,  that  any  conoedmeDt  or  nusn^ 
■eseatatioii  on  the  part  of  the  insured,  which  vould  diminish  the 
)piDion  of  the  risk,  or  change  the  Bubject-matter  of  it,  annuls  ths 
nsurance.  It  is  held  to  be  void  even  vhen  the  concealment  w 
nisrepresentation  vould  hftve  had  no  influence  on  the  loss.  N« 
B  it  deemed  necessaiy,  under  the  Frendi  lav,  to  prove  fraad  in 
^act ;  and  the  concealment  or  misrepresentation  is  equally  fatal, 
irhether  it  proceeds  &om  design,  forgetf^lness,  or  negligence,  (c) 
The  severe  dispositions  of  the  code  are  much  commended  by  Uie 
E'rench  lawyers,  as  an  improvement  upon  their  ancient  jurisprn- 
lenee,  and  a  great  protection  to  the  insurer  f^unst  impositioiu 
}f  which  he  was  often  the  victim,  (ti) 

(2.)  <y  vtairanty. 

There  is,  in  every  policy,  an  implied  warranty  that  the  ship  i« 
seaworthy  when  the  poUcy  attaches.^    This  means,  as  we  have 

Sogliih  judges  have  regretted  that  kU  maCerial  repreHmtMioiu  were  not  ituetted  ia 
;he  policies,  to  avoid  diapate  and  litigatioD.  Lord  TenUrden  and  Sir  Ticarj  GiU^ 
)  Bam.  &  Cnss.  693 ;  4  Taunt.  639. 

(b)  Code  de  Commoice,  art.  S48. 

(e)  Pardesgna,  torn.  ii.  330;  Bonlaj  Fatj,  torn.  iii.  BIO.  Tbe  latter  wrilcr  dM 
levaral  deciaioos  &om  tbe  Jonnial  de  Jnriaprndence,  Commerdale  et  Mariiinie  d* 
MnnciUes,  mado  within  the  ten  preceding  year*,  by  which  contract  of  iiunrance  wo* 
Icclared  void  on  this  ver;  ground  of  misrepresentation  and  concealment ;  and  ihej  do 
jreat  credit  to  the  exemplary  j ustice  of  the  French  Bibnnala.    Ibid.  BI4-52T. 

(d)  UadcT  tliis  head  of  rqirtKolationt,  the  lecture  of  Mr.  Duer,  recenil;  pnbliibcd, 
md  to  which  I  have  frequently  referred,  contains  an  excellent  analysi*  of  tbe  ca«^ 
uid  a  logical  dednction  of  tho  principles  they  sustain,  and  it  incr«a«e9  our  tainet 
ledrc  that  he  may  be  enconraged  to  go  on,  and  examine  and  illuatrate  tbe  whole  bodf 
if  insurance  law,  in  the  same  critical  and  masterly  manner. 

1  It  is  not  sufficient  to  satisfy  this  warranty,  that  tbe  ihip  has  been  ptODonnoed  sea- 
iTorthy  by  akilM  shipwrights,  after  a  careful  examination.  Brig  Caaoo,  Darai,  1)!> 
per  Ware  J. 

It  is  now  settled  in  England,  that  a  warrant  of  eeaworthiness  is  not  implied  wilk 
regard  to  time  policiea.  Gibson  t>.  Small,  34  Eng.  L.  &  Eq.  16  i  Michael  v.  Trednn, 
)3  Id.  325.  The  former  case  went  up  to  Hm  House  of  Lords  and  was  there  decided 
ipon  gre«t  conajderatioa.  In  both  of  them,  the  qncstion,  whether  teawoTthimas  wai 
lot  implied  when  a  time  policy  was  made  on  an  ontward-bonud  ship,  Ijriog  in  the  port 
vhen  the  party  insuring  resided,  was  adverted  to,  but  not  determined.  But  tbe  pn- 
^ise  point  came  belbre  the  Court  of  Queen's  Bench  in  Thompaou  o.  Hopper,  34  EiV' 
L.  &  Eq.  aS6,  and  in  Fawcus  v.  Sanfield,  Id.  377 ;  and  it  was  held  that,  in  no  case  of 
k  time  policy,  is  there  an  implied  condition  of  seaworthiness.  Tbe  question  yet  remaiM 
10  be  finally  adjudicated  in  the  American  courts.  See  Am.  Ins.  Co.  c.  Ogden,  SO  Wcn- 
lell,  S8T ;  Jonea  ».  Ins.  Co.  a  Wallace  Jr.  278.    Insnrance  on  goods  from  New  Yoik 
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ibe  gooda,  tackle  of  the  ship,  &o.,  ehsU  be  pro] 
md  that  there  should  be  a  pilot  on  board  of  coi 

This  warranty  of  seaworthiness  relates  t 
'  288    meut  *  of  the  risk,  and  the  warranty  is  i 

becomes  unseaworthy  afterwards,  (a)  ^  1 
■}{  the  assured  to  keep  the  vessel  seaworthy  dori 
it  he  in  his  power  to  do  so ;  and  if,  from  the  n< 
;ood  faith  of  the  owner  or  his  agents,  the  vesse 
fforthy,  by  damage  or  loss  in  her  hull  or  equip 
royage,  the  owner  must  repair  the  damage  or  s 
the  port  of  refuge,  refreshment,  or  trade.  The 
tie  discbai^cd  from  liability  for  any  loss,  the  coi 
vaut  of  faith  or  diligence.  Unseaworthiness, 
commencement  of  the  voyage,  and  produced  i 
against,  does  not,  of  itself,  discharge  the  insi 
upon  the  assured  the  duty  of  using  reasonable  i 
it,  and  a  negl^nce  in  that  respect  may  disci 


(/)  BocoM,  note  as  ;  Bnwki  v.  OrienttI  Ina.  Companr,  7  P 

(jr)   Vide  tigmi,  p.  1 T5. 

(a)  Peters  e.  Phcenix  Idi.  Companj,  S  Serg.  &  Rawle,  35  ; 
Uann.  4  Bj.  673;  American  Ins.  Company  v.  Ogden,  90  Wt 
of  seaworthiness  in  a  vessel  whan  the  voyage  commences  is  a 
}he  aiTivcd  in  safety  at  the  port  of  destination.  Prescott  v 
Wharton,  399,  Seaworthiness  at  the  commencement  of  the 
precedent ;  and  if  seaworthiness  does  not  Chen  exist,  the  policy 
era  are  not  responsible  for  subsequent  loss,  even  if  it  arises  A 
the  policy  neTCr  attached.  Starbuck  v.  M.  R  Ins.  Company,  1 
sel  be  wamiDied  neutral,  it  is  sufficient  that  she  be  bo  whe: 
Eden  D.  Parkinson,  Doug.  733 ;  Tyson  v.  Gnmej,  3  Term  Bep 
or  reprteentation  be  falsified  by  irresistible  force  or  nnaviud 
risk  hat  attached,  the  validity  of  the  contract  remans  nnimpau 

stipulated  voyage.  The  burden  of  proof  is  then  shifted  npon  tl 
neM  is  a  question  of  fact  for  the  juiy.  Myers  v,  Glrard  Ins.  C 
V.  Ins.  Co.  3  Md,  344. 

*  Stowing  on  deck  all  the  water  on  board  a  vessel,  in  violat 
gress,  (St.  1790,  c.  B6,  S  9,)  doee  not  render  the  vessel  even  p 
Deshon  c.  Herchauta'  Ins.  Co.  II  Metcalf,  199. 

'  It  has  been  held,  that  a  refusal  to  take  a  pilot  doea  not 
althon^  the  legislature  had  made  such  refusal  penal,  and  a 
groand.    Fanigen  u.  Washington  Ins.  Co.  7  Barr,  806. 

1  Seaworthiness  being  a  condition  precedent  to  the  attadd 
proof  of  its  fnlGlment  most  in  all  casea  be  ftnt  given  by  Ae  < 
M.  Ini.  Co,  1  Duer,  159. 
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A  breach  of  it  avoids  the  contract  ab  mitio.  {ff} 
tion  precedent  requires  a  strict  perfon 
*  289  a  party  to  his  right  of  actioa.  But  seawo 
may  ba  one  thiog,  aad  Eeaworthiness  for 
quite  another;  and  a  ship  may  be  seaworthy 
under  rep^,  thoi^h  she  would  not  be  so  m  1 
sea.  (a)  It  relates  to  tlie  purposes  in  coutempL 
port  or  for  the  yoysLga,  and  seaworthiness  ia  of  < 
be  modified  by  circumstances.  A  vessel  may  be 
lying  in  porii  for  the  purposes  to  which  she  is  to 
when  she  would  not  be  for  the  voyage,  and  she  e 
for  one  voyage  and  not  for  aoiother.  It  is  sul 
seawortby  for  the  voyage  when  she  sails.  (S)  1 
is,  that  the  vessel  must  be  seaworthy  at  the  cc 
the  risk,  whatever  that  risk  may  be,  in  order  to 
attach  and  charge  the  insurer,  (c)  It  was  held 
Weir  V.  Aberde^i,  (d)  that  tliough  a  ship  be  uni 
commencement  of  the  risk,  yet  if  the  defect  b( 
loss,  a  subsequent  loss  is  recoverable  under  1 
argument  of  Lord  Tenterden  in  &vor  of  tbis 
weighty,  but  a  doubt  seems  to  have  been  thrown 
by  the  Supreme  Court  of  the  United  States,  (e) 

There  has  been  much  discussion  respecting 
seaworthiness,  in  its  application  to  the  success! 
voyage  subsequent  to  its  conmiencement.  The 
to  keep  the  vessel  in  a  competent  state  of  repaii 

is)  Be  Hahn  v.  Hartley,  1  Term  Bcp.  343  ;  EenTOO  t>.  Bent 
Goiz  V.  Low,  I  Jobns.  Ca«es,  341 ;  Barker  v.  Phcenix  Im.  Co.  ( 
chea  D.  Louisian*  Sute  Iiu.  Compviy,  G  Martin  (S.  8.)  51 ;  9 
Compuiy,  IS  CoDD.  533.  So,  in  che  French  lair,  a  £>Ise  declon 
wa«  armed,  or  would  sail  vith  conro;,  Ihougb  made  by  miata) 
SToidi  the  policy.    Pothier,  Traits  d'Auarance,  n.  19S. 

(a)  Annen  v.  Woodman,  3  Taunt,  299  ;  Bond  e.  Kntt,  Cowp. 
BOn,  Ibid.  TBS  ;  De  Hahn  r.  Harlkj,  I  Tenn  Hep.  843  ;  Wonley 
Forbea  v.  Wtlion,  1  Park  on  iDsorance,  344  ;  Foirler  v.  Xlm 
Cowen,  673. 

{b)  Taylor  s.  Low«U,  3  Mass.  331  ;  Merchanti'  Iiu.  Company 

(e)  Paddock  v.  FrankUn  Lu.  Company,  II  Pick.  387. 

id)  2  B.  ft  Aid.  330. 

(e)  MXanahan  r.  The  UniTerul  Inmrance  Company,  1  Fetai 


e  are  breaches  of  ■  warrani 
n  Mnwcy  v.  Atlas  Hnt.  Lu.  Co.  4  Eei 
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attention,  and  became  a  very  fruitful  topic  of 
courts  of  justice.  It  was  imderstood  and  settli 
sufficient,  under  this  'raiTant7,  that  the  ship  a 
fact  neutral.  They  must  be  neutral  to  the  pui 
tected,  and,  therefore,  the  ship  must  have  tiie 
of  neutrality  by  being  duly  documented  as  a  i 
by  being  unaccompanied  with  documents  that 
warranty.  She  must  also  have  been  conducte 
voy^e,  according  to  the  duties  which  particula 
general  rules  of  neutrality  enjoin,  so  as  to  be  i 

tion,  by  the  law  of  nations,  in  the  courts 
•290    powers.    To  construe  the  ei^agement 

that,  would  be  to  render  it,  in  a  great 
nugatory.  On  such  a  warranty  the  insurer  lay 
risk  of  loss,  by  reason  of  the  want  of  due  pr 
and  of  a  strictly  neutral  conduct.  The  rnsui 
own  hands  the  means  to  maintain  his  avermei 
do  it  whenever  and  wherever  the  neutrality  oi 
its  privileges  as  such,  are  c^led  in  question.  {. 
imposes  upon  the  insured  the  exact  observance  c 
which  belong  to  a  neutral  vessel ;  and  by  th< 
the  omi^ion,  of  any  clear  and  certain  neutral 
forfeits  her  neutrality,  and  the  warranty  is  brofe 
is  bound  to  submit  to  visitation  and  search,  and 
would  be  a  breach  of  the  warranty,  (b) 

Many  interesting  questions  arise  in  the  coiu 
war  upon  the  warranty  of  neutrality,  but  which 
tion  yhile  they  remain  dormant  in  a  season  i 
One  of  those  questions  hold  a  prominent  place  s 
the  jurisprudence  of  this  country,  and  led  to  very 
and  contradictory  results.  The  controversy  to  v 
concerning  the  legal  effect,  in  a  suit  upon  the  pol 
of  condemnation  in  the  admiralty  courts  of  thi 

(a)  Blagg«  t>.  New  Tork  !□«.  Company,  1  Cainea,  M9 ;  B*ri 
Am.  Compuij,  B  East,  99 ;  Can«i«  e.  UnioD  lot.  Companj', 
a, noM;  Oalbnuth  v.  Grade,  Ibid.;  P(i<enix  Ing.  Co.  d.  Prat 
cocka  V.  TlnioD  Ini.  Company,  Ibid.  974 ;  Coolidge  v.  N.  T.  Fin 
Johns.  SOS.  The  register  is  the  onlj  requisite  docoment  in  tii 
of  the  nadonil  character  of  the  veeBeL  Catlett  ■>.  Padflc  In*.  C 
(19*. 

{b)  See  Tol.  i.  153. 
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government,  as  an  arrest  or  embargo,  is  valid.  There  is  no  diEtinc- 
tioQ  on  this  point  between  a  foreign  and  domestic  embargo ;  and  if 

the  embargo  intervenes  after  the  commencement  of  the  risk, 
*  292    it  suspends,  but  does  not  dissolve,  the  contract  *  of  issiir- 

ance,  and  the  insured  may  abandon  and  claim  a  total  leas,  {a) 
The  same  principle  is  incorporated  into  the  new  French  commercial 
code,  and  it  pervades  imiverBally  the  law  of  insurance.  (6)  A  dis- 
tinction has,  however,  been  taken  between  that  case  and  a  claim 
arising  between  subjects  of  different  states,  and  it  has  been  held, 
that  a  foreigner  could  not  claim  ^^st  a  British  underwriter, 
founded  on  the  act  of  his  own  state,  any  more  than  if  tlie  claim 
was  created  by  hiB*own  act,  and  on  the  principle  that  he  was  to  be 
deemed  a  party  to  the  public  authoritative  acts  of  his  own  govern- 
ment, (c)  But  Lord  Ellenborough  afterwards  threw  a  doubt  over  the 
doctrine,  and  explained  away  the  force  of  it,  by  raising  refined  dis- 
tinctions. He  saad,  the  exclusion  of  risk  occasioned  by  the  act  of 
the  aesured's  own  government,  was  only  an  implied  exclusion  from 
the  reason  and  fitness  of  the  thing,  and  might  be  rebutted  by  circum- 
stances, (d)  The  distinctions  were  afterwards  pointedly  disclmied, 
and  the  whole  doctrine  exploded,  on  a  writ  of  error,  in  the  Ei- 
chequer  Chamber ;  (e)  and  it  was  there  established,  that  it  was  no 
objection  to  the  right  of  recovery  by  the  insured,  that  the  loss  hap- 
pened by  the  act  of  the  government  of  his  country,  though  he  and 
the  insurer  were  subjects  of  different  states.  The  latter  rule  has  like- 
wise, after  a  clear  and  accurate  review  of  the  cases,  been  adopted 
as  just  and  solid  by  the  Supreme  Court  of  New  York ;  and  it  was 
declared,  that  a  subject  was  not  to  be  deemed  a  party  to  the  le^ns- 

lative,  and  much  less  to  the  judicial  acts  of  bis  own  country, 
•293    BO  as  thereby  to  deprive  him  of  remedy  on  *  a  policy  by  a 

foreign  insurance  office,  by  reason  of  any  acts  or  judgments 
of  his  own  country.  The  contrary  doctrine  was  founded  on  a  M 
cifiil  and  unreasonable  theory,  (a) 

(aj  Page  v.  Thompaon,  cited  in  Park  on  lainraDce,  109,  n.  6th  edit. ;  Odlin  s.  PcnD. 
Bylvania  Ids.  Company,  3  Wash.  C.  C.  313 ;  Delano  v.  Bedford  Ins.  Company,  10  UaM. 
347 ;  M'firide  v.  Marine  Ins.  Company,  5  Johns.  299. 

(6)  Code  de  Commerce,  art.  369;  1  Emerigoo,  Ml ;  Fothier,  h.  t.  No.  39. 

(c)  Conway  v.  Gray,  10  East,  SSS;  Mennett  n.  Bonham,  19  Eaat,  477 ;  FlindtK 
Scott,  Ibid.  535. 

(d)  Simeon  n.  Baictt,  3  Haole  &  Selw.  94. 

(e)  Baie»  d.  Ueyer,  5  Tannt.  834. 

{a)  Francii  «.  Ocean  Iiu.  Company,  6  Comn,  404  j  8.  C.  B  WendeO,  64. 
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seizures  for  breaches  of  the  l&wa  of  trade,  and  the  commercul 
regulations  of  ports.  It  does  not  extend  to  seizures  for  ofiaces 
ag^nst  the  lav  of  nations,  nor  to  acte  of  lawless  Tioleace,  thon^ 
comniitted  under  a  pretext  of  Bonae  municipal  regulation ;  nor 
to  arbitrary  seizures  under  the  pretence  of  illicit  trade,  when 
in  truth  no  such  thing  existed.  It  only  applies  to  protect  the 
insurers  agunst  illicit  trade  actually  carried  on  or  attempted,  {a} 

{3.)   Qf  ri$kt  excluded  h/  the  nmal  memorandum. 

To  prevent  disputes  respecting  partial  losses,  arising  from  the 

perishable  quality  of  the  goods  insured,  or  from  trivial  subjects 

of  difference,  it  has  been  a  general  practice  to  introdace  iato 

pohcies  a  stipulation,  by  way  of  memorandum,  that  upon  c«rUiii 

enumerated  articles  the  insurer  should  not  be  liable  for  any  j»r- 

tial  loss  vhateTer,  and  upon  others  for  none,  under  a  given  nle 

per  cent.     This  clause  was  first  introduced  into  the  En^ 

policies  about  the  year  1749.    Before  that  time  the  insurer  tu 

liable  for  every  injury,  however  small,  that  happened  to  the  thing 

insured.    In  France,  if  there  be  no  such  express  etipalation,  the 

ordinance  of  the  marine,  and  the  new  code,  provide  thai 

*  295    the  insurer  *  shall  not  be  liable,  if  the  partial  loss  does 

not   exceed   one   per   cent  of   the  value  of   the  article 

damaged,  (a) 

The  memorandum  clause  alluded  to  usually  declares  that  the 
enumerated  articles,  and  any  otiier  articles  that  are  perishable  in 
their  own  nature,  shall  be  free  firom  avert^^  under  a  given  nte, 
wdett  general,  <ir  the  ship  be  stranded.  *    In  consequence  of  this 

(a)  Fandal  v.  Fhonix  Ins.  Compaiij,  i  Serg.  &  lUwle,  29  ;  CnCaUn  r.  Oriouu  In*- 
Compaoj,  IS  Uaniii,  Looii.  11. 

(a)  3  Burr,  1S91 ;  Ord.  de  la  M&r.  tit.  AMurutcM,  ut.  47  ;  Code  de  O 


*  The  ojnal  danie  in  thi  English  policiiii  ii  this :  — 

1.  "Corn,  fish, ftnit,  &c, are  iramnled  free  &ommvenge,iiiilMsgeti(nl,art]i«lll^ 
be  itraoded. 

S.  "  Sngsi,  tobwco,  &c,  are  warranted  free  Ih>m  aTenge,  tinder  Atb  per  cent. 

3.  "  All  other  goods,  also  the  ship  and  freight,  are  wamuted  free  of  avenge,  utto 
Ihiee  per  cent  nnlcM  genera],  or  the  ship  be  itranded." 

The  ambignilj  chiefly  arisea  from  die  n«e  oT  the  word  aaaagt,  whkh  hu  tsrioW 
meaningf,  m  applied  to  sea  losses.  As  here  used,  mjs  Mr.  Anionld,  il  taetaif™ 
laabi/  tea  damage ;  and  the  purport  of  the  words,  fl-ee  of  average,  il,  that  the  nndir- 
writer,  m  to  the  articles  ennmsrated  in  danse  (1,)  stpiilatea  to  be  tree  from  lisliikv 
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But  tliiB  decision  was  shaken,  and  tiie  orig^al  doctrine  of  Lon 
Ch.  J.  Ryder,  in  CaniQlon  t.  LoTidon  ABiwanM  Comparu/,  reriTec 
by  the  decision  of  the  K,  B.,  in  Bumttt  v.  Kenritigton,  (a)  irtiiel 
declared,  that  if  the  ship  be  stranded,  it  destroyed  the  exceptkw 
and  let  in  the  general  words  of  the  policy.  It  was  also  ehaka 
by  the  observations  of  Lord  Alvanley,  in  Dyson  t.  Hoacrofi,  {h\ 
and  of  Lord  Ellenborongh,  in  Cojagan  r.  LonBum  AtmratKe  Ceny 
pony,  {c)  In  our  American  courts,  the  doctrine  of  the  case  oi 
Cocking  v.  IVaser  is  the  receiTed  law.  It  was  explicitly  and 
pointedly  recognized  as  &  sound  decision  by  the  Supreme  Goart 
of  New  York,  in  Magffraffi  v.  ChwrtA,  {d)  and  it  has  receired 
a  similar  sanction  in  subsequent  cases,  in  that  and  in  other 
courts ;  {«)  and  the  weight  of  authority  is  in  fovor  of  the  doctrine, 
that  in  order  to  chai^  the  insurer,  the  memorandum  artides 
must  be  specifically  and  physically  destroyed,  and  must  not  exist 
in  specie.  It  has  been  frequently  a  vexed  point  in  the  discossioiis, 
whether  the  insurer  was  holden,  if  the  memorandum  article! 
physically  existed,  though  they  were  absolutely  of  no  value.  The 
dicta  of  some  of  the  judges,  in  the  cases  referred  to,  are  in  &vor 
of  the  doctrine,  that  an  extinguishment  of  the  memoraudum 
articles  in  value,  was  equivalent  to  an  extinguishment  m  ipede; 

and  there  is  much  plausible  reasoning  in  &vot  of  Diat 
•  297    explanation  of  the  rule.    •  Lord  EUenborough,  in  ColoffM 

V.  I/ondffn  Atturance  Company,  expressed  himself  strongly 
on  the  point,  and  declared  that  it  could  not  be  less  a  total  loss 
because  the  commodity  subsisted  in  specie,  if  it  subsisted  only 
in  the  form  of  s  nuisance.  There  was  a  £otal  loss  of  the  thinf, 
if  by  any  of  the  perils  insured  f^;ainst  it  was  rendered  of  do 
use  what«Yer,  although  it  might  not  be  entirely  annihilated,  (a) ' 

(a)  T  Term  Bcp.  SIO. 

{b]  3  Bos.  &  FoU.  4T4. 

{e)  B  Manic  &  Selw.  447. 

(if)  1  Cunea,I9e. 

(<)  Kdlson  V.  Columbian  Ina.  Company,  3  Cainei,  IDS;  Baltoa  v.  Ocean  lu.  Com- 
panj,  14  Johna.  138;  Marcardier  d.  Cheaapeake  Ins.  Company,  S  Cranch,  S3;  Hot*'' 
V.  United  States  Ini.  Company,  1  WheatOD, 319 ;  Skinner  &  K.  v.  Wcaten M.kf- 
Ins.  Company,  19  Lonia.  273. 

(o)  5  Maak  t  Selw.  447 ;  Paiiy  tr.  Aberdein,  9  Bam.  ft  Cresa.  411.  Mr.  BnwAt 
layi,  that  the  pTeralent  opinion  now  if,  that  if  tha  memorandnm  articin  are,  bj  ki 

I  The  settlGd  rale  in  this  country  i«,  that  if  the  goods  arriTe  at  the  port  of  destiutiini 
in  specie,  though  of  not  the  sliglile«t  ralne,  there  is  no  total  loss.    At  an  iiiienseil>sl* 
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each  hogshead  were  vashed  oat  and  destroyed  by  a  peril  of  tbe 
sea,  and  yet  it  vsa  held  to  be  only  an  average  loss,  and  the  in- 
surer vrholly  dischaiged.  So,  in  Querlain  t.  Col.  Luurawx 
Company,  (c)  part  of  the  memorandtmi  articles  (and  which  were 
distinct  kinds  of  provisions,  and  specifically  enumerated  in  the 
policy)  were  lost  by  shipwreck,  and  the  insured  was  not  allowed 
to  recover,  on  the  ground  that  the  insurance  was  upon  so  much 
cargo  as  an  integral  subject,  and  the  insurer  was  not  hable  for 
any  particular  item,  though  it  was  totally  lost.  The  court  re- 
ferred to  several  decisions  in  the  French  tribunals,  as  reported 
by  EmerigoQ,  ((2)  and  to  the  doctrine  of  that  writer,  by  which  it 
appears,  that  in  France,  \mder  the  clause  free  of  average,  tbe 
insurer  is  not  holden,  though  part  of  the  subject  insured  be  totally 
destroyed.  The  principle  is,  that  the  parties  have  a  right  to  make 
tlieir  own  contracts,  and  if  the  contract  be  lawfiU,  it  becomes  a 
law  to  the  court ;  and  it  would  introduce  uncertainty  and  con- 
fusion to  undertake  to  modify  the  contract  (as  they  do  in  Italy, 
under  this  very  clause)  (e)  upon  assumed  principles  of  equity. 

The  cases  of  Biays  v.  The  Chetapedke  Inaurance  Oomfxag, 
*  299    Morean  v.   The  •  UnUed  Statet  Inmirance   Compam/,  and 

of  ffumphreyt  v.  The  Union  Inturanee  Company,  (a)  have 
estabhshed  the  same  rule,  that  the  underwriter  pays  nothing  if 
the  loss  of  the  memorandum  articles  be  partial,  and  not  total ; 
and  it  is  partial  only  when  part  of  the  cargo  arrives  in  safety, 
however  deteriorated  in  value,  though  another  part  of  the  cargo  bad 
been  wholly  destroyed  by  disasters  on  the  voyage.  This  may  now 
be  considered  as  the  settled  law  of  this  country  on  the  subject,  (i) ' 

(c)  7  Johns.  537. 

\d)  1  EmeiigoD,  SS!  --  670. 

{t)  Targft,  c.  52,  note  18 ;  Cuaregis,  Disc.  47,  n.  10. 

(a)  7  Cranch,  415 ;  1  Wbcaton,  ai9,  23T,  note ;  S  Mason,  429. 

(b)  Wsdswonh  D.  Pacific  Ini.  Company,  4  Wendell,  33.  In  that  caaa  it  tu  de- 
cided, that  [he  underwriter  was  not  answerable  for  a  partial  lou  on  memorandom  uti- 
dei,  except  for  general  average,  nnlesa  there  be  a  tatid  Ian  of  Oa  icicik  of  the  pvdciilii 
ipeciea,  whether  the  particular  article  be  shipped  in  bulk,  or  in  aeparate  boies  or  pad- 
^SBt.  So,  in  Brooke  n.  Loniuana  Ins.  Companj,  17  Martin,  530,  where  the  insnriMa 
was  of  a  cargo  of  mutes  as  memorandum  articles,  it  was  held,  that  there  mnil  be  a 
physical  total  loss  of  the  whole  nnmber  insured,  to  anthorize  a  recovery.  See  IS  Uar 
tin,  640,  6S1,  discassions  on  the  same  case;  and  Insnrance  Companj  o.  Bland  &  C(d»- 
man,  9  Dana,  1S6,  to  8.  P. 

1  Newlin  v.  Ins.  Co.  30  Penn.  313.  In  2  Amoald  on  Int.  1038,  the  tettled  Englith 
rule  ii  sAid  to  be,  that  if  a  cargo  of  perishable  goods  be  made  up  of  Mreral  diMiDct 
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sea,  and  the  aattiorities  are  much  divided  oa  the  question.    Hie 

better  opinion  would,  however,  seem  to  be,  that  the  in- 
*801    surer  *is  not  liable  for  this  sort  of  damage,  because  it 

arises  from  the  negligence  of  the  common  carrier,  and  it 
may  be  prevented  hj  due  care,  and  is  within  the  control  of 
human  prudence  and  sagacity,  (a)  ^ 

When  a  missing  vessel  shall  be  presumed  to  have  perished  by  a 
peril  of  the  sea  depends  upon  circi\mstanceB,  and  there  is  no  pre- 
cise time  fixed  by  the  English  law.  (b)  In  the  French  law,  a  vessel 
not  heard  from  is  presumed  to  be  lost  after  the  expiration  of  one 
year  in  ordinary  voyages,  and  of  two  years  in  long  ones,  (c)  The 
ordinances  of  foreign  states  have  been  very  arbitrary  on  this  poinL 
Thus,  by  the  ordinance  of  Hamburg,  a  ship  was  presumed  to  be 
lost,  if  bound  to  any  place  in  Europe,  and  not  heard  from  in  three 
months ;  and  by  the  RecopOaf  ion  des  Lc^es  de  Indias,  in  Spain,  if 
a  vessel  which  goes  to  the  Indies  is  not  heard  from  within  a  year 
and  a  half,  it  is  presumed  to  be  lost,  (d)  In  the  case  of  missing 
vessels,  the  loss  is  presumed  to  have  happened  immediately  after 
the  date  of  the  last  news ;  so  that  if  an  insurance  be  for  three 

months,  and  the  vessel  not  being  heard  from,  a  further  iit- 
•  802    surance  is  made  for  a  year,  and  the  vessel  *  is  never  heard 

from,  in  that  case  the  first  insurer  pays  the  loss,  (a) 
What  degree  of  peril  changes  it  from  an  ordinary  to  an  ext^ao^ 
dinary  character,  so  as  to  bring  it  within  the  stipulation  of  indem- 
nity, is  frequently  a  perplexing  question,  to  be  determined  by  the 

(a)  Dole  t>.  Hdl,  1  Will.  2B1 ;  Hanter  v.  Potta,  i  Cunp.  N.  P.  203  ;  ApoBX  e.  Aslor, 
S  CowBn,  366  ;  Roccas,  de  Au.  a,  49  ;  Cleriac,  nir  le  GuidoD,  c.  G,  ut.  S,  and  Emer- 
'igoa,  lorn.  i.  377,  37S,  who  db»  the  Dig.  IS,  S,  13,  6,  and  Cuu^ii,  Sinccha,  Su- 
Hms,  Knricke,  and  Targa  may  oU  be  considered  as  maiiitaiiiilig  the  principle  iblt 
die  owner,  and  not  the  iosarer,  ii  holden  for  an  injnrj  by  rata ;  and  the  only  caie  IhU 
I  have  met  with  directly  to  the  contrary  is  Garrignes  e.  Coze,  I  Binn.  59S.  The 
opinion  of  Sanlama,  de  Ara.  part  i,  u.  SI,  33,  is  not  consistent  with  hii  own  prin- 
ciples ;  for,  while  he  admits  that  an  injnry  bj  rata  cannot  property  coma  nnder  ibt 
name  of  catutjbrtaitiu;  magit  at  improvuvt  proomiaa  ac  aiUriut  culpa,  qitam  JbrtuAa, 
he  still  concludes  it  to  be  a  peril  generally  and  absolntely  assumed,  when  not  controlled 
by  nsage. 

(b)  Green  ii.  Brown,  Str,  II99;  Brown  r.  Ifdlson,  1  Cainei,  S3S  j  Gordon  c.  Bom^ 
1  Johns.  150]  Houstman  v.  Thornton,  1  Holt  N.  F.  243. 

(c)  Code  de  Commerce,  art  375. 

(d)  I  Magens,  89,  90  i  Institates  of  the  CitiI  Law  of  Spain,  b. !,  lit.  IT,  e.  I. 
(a)  Boolay  Faty,  torn.  It.  346. 

'  Laveroni  v.  Dmry,  16  Eng.  L.  &  Eq.  910. 
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tion  be  captored  by  an  eDemy,  the  loss  is  to  be  imputed  to  the 
capture,  and  not  to  the  stranding,  (c)  When  a  partial  loss  is  fd- 
lowed  by  a  tottd  loss,  the  former  may  be  considered  as  merged  in 
the  latter.  The  courts  are  not  to  be  seeking  about  for  odds  and 
ends  of  previous  partial  losses,  when  there  is  an  overwhelming 
cause  of  loss  which  swallows  up  the  whole  subject-matter,  (d)  So, 
on  the  other  hand,  if  the  first  loss  be  distinct  and  total,  and  be  fol> 
lowed  by  abandonment,  the  rights  of  the  parties  are  fixed,  aod  the 
courts  are  not  to  cast  their  eyes  forward  to  see  what  further  perils 
awuted  the  property,  (e) 

By  the  rule  and  practice  in  the  United  States,  the  wages  and 
provisions  of  the  crew  during  the  necessary  detention  of  the  ves- 
sel for  repairs  requisite  in  the  course  of  the  voyage,  by  reason  of 
perils  insured  f^ainst,  are  considered  as  included  in  the 
*303    perils  of  the  sea,  and  made  chai^eable  upon  *the  in- 
surer ;  (af  and  we  have  already  seen  (b)  how  far  wages  and 

case  of  men  accideiit  bj  collieion,  withoat  the  fanlt  of  either  partj ,  and  when  ihs 
danuges  are  apportioned,  declare  tb*t  the  iaeorerB  bear  the  part  of  the  damagea  which 
belong  to  the  vessel  iiuured  by  tbem.  Emerigon,  Valio,  Pothier,  Boula;  Pa^,  u^d 
Bitcangin,  the  commeDtator  oa  Fothier,  all  concur  in  this  mle,  and  it  appean  lo  me 
tbat  the  decision  of  Mr.  Justice  81017  woa  well  sustained  by  juit  reasoniag  and  sonoil 
ADthoriC}'. 

(c)  Oreen  v.  Elmilie,  Feake  N.  F.  212.  In  Hahn  s.  Corbett,  2  Bing.  SOS,  a  ship 
VM  itHmded,  and  in  that  condition  captured,  and  the  pnalt»a  cauia  was  held  in  thai 
oue  to  be  the  shipwreck,  and  not  the  c^ture,  m  the  former  was  a  total  loss.  So,  if  a 
ship  be  captured,  and  while  under  capture  ii  destroyed  by  fiie,  or  accident,  or  negli- 
gence of  the  captors,  the  loti  is  attributable  to  the  capture,  for  the  eabsequent  lois  nj  , 
incidental,  and  a  ofttnntl  consequence  of  the  capture.  Magoun  v.  N.  K.  Marine  Int- 
Co.  1  Story  C.  C.  157. 

((/)  Line  V.  Jtuiaon,  IS  East,  648. 

(e)  Schieffelia  v.  S.  Y.  Ids.  Company,  9  Johni.  S7. 

(a)  Walden  v.  Le  Boy,  S  Cainee,  2&3 ;  Barker  v.  Fhiemx  Ins.  Company,  B  John*. 
307 ;  Fadelford  e.  Boarlman,  4  Mass.  MB;  Clark  v.  United  Eire  and  Mariae  Ins. 
Company,  7  Moss.  3GS.  In  Goziam  v,  Cindnnati  Ins.  Company,  6  Ohio,  73,  it  mt 
bdd,  that  in  a  policy  on  time,  the  insorer  was  not  liable  for  the  wages  of  the  aew, 
while  the  ressel  is  stranded  within  the  time.  The  wages  were  considered  to  be  (he 
ordinary  eipenae.  Webb.  t>.  Frotec.  Ins.  Company,  Ibid.  456,  S.  P.  But  in  the  <;*M 
of  Potter  0.  The  Ocean  Ins.  Company,  3  Sumner,  27,  Jndge  Story  held,  that  it  m*dg 
no  di&trencG  in  the  application  of  the  principle,  that  the  wages  and  proiisions  of  llM 
crew,  while  the  vessel  went  into  port  to  repair,  constituted  a  general  average,  when  the 
inanrance  was  on  time ;  nor  that  there  happened  to  be  no  cargo  on  board,  and  cou^ 
quentiy  no  contribution  by  cargo  or  freight  The  principle  calling  for  a  general  stv 
agt  ezisCed,  when  there  was  a  common  sacrifice  for  the  benefit  of  all. 

(b)  Supra,  S36. 

1  It  was  behl  otlienrise  in  Ma;  v.  Delaware  Int.  Co.  19  Penn.  313. 
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akingt  at  sea,  arretts,  rettraintt  and  ddammmU  of  aU  kinfft,  prm- 
««,  and  people,  refers  only  to  the  acts  of  goTenunent  for  gor^ii- 
nent  purposea,  whether  right  or  wrong.  An  arrest  in  die  domestic 
port,  after  the  voyage  commenced,  justifies  an  sbandonmmt ; 
'  304  but  if  made  before  the  risk  commenced,  the  contract  *  is  dis- 
charged, (a) 
An  arrest  \>j  the  admiralty  process,  at  the  instance  of  an  indi- 
ridual,  on  a  private  clEiim,  is  not  a  case  within  the  policy ;  and  it 
8  to  be  presumed  the  Court  of  Admiralty  would  indemnify  the 
)wner  or  insured  in  the  award  of  costs  and  charges  egdnst  the  un- 
just prosecutor,  {b)  It  is  a  very  ancient  rule,  that  the  insurer  does 
lot  run  the  risk  of  obstructions  occasioned  by  the  debts  or  miscon- 
iuct  of  the  assured,  (c)  Under  the  insurance  ^^ainst  fire,  it  is  held, 
hat  if  the  ship  be  burnt  under  justifiable  circumstances,  to  pre- 
sent capture,  or  from  an  apprehension  of  a  conta^ous  disease,  tiie 
usurer  is  liable.  ((2)  If  siuls  and  rigging,  put  on  shore  while  the 
ressel  is  repairing  at  a  foreign  port,  be  burnt,  they  are  covered  by 
he  policy,  (e)  It  has  likewise  been  held,  after  a  very  learned  dis- 
sussion,  that  the  insurer  is  answerable  for  a  loss  by  lire  occasioned 
)y  the  negl^ence  of  the  master  and  mariners.  (/)     This  decision 

hefU  are  not  cs«aBltie« ;  knd  it  nay  t>e  a  matter  of  qoeationalile  policy  whetber  tb« 
nmers  and  masters  of  ships  ongtit  to  be  indemnified  against  tliefu  of  goods  nndtr 
heir  own  can,  and  occasioned  bj  their  ova  lock  of  vigilance.  This  decision  «■>  fol- 
owed  in  Biyan  v.  The  American  Lu.  Co.,  in  the  Superior  Conrt  of  New  York,  in 
^pril,  1840,  where  it  was  held,  that  an  insurance  against  thieves,  and  barratij  of  tb< 
naster  aod  crew,  covered  a  loss  hj  simple  tbeft  on  the  voyage.  noactompaDted  with 
brce.  8.  C.  affirmed  on  error;  American  Ins.  Co.  u.  Bryan,  1  HiU  (N.  T.)  85.  See, 
ilto,  26  Wendell,  653 ;  Marshall  b.  Insurance  Co.  1  Bnmph.  (Tenn.)  99.  It  is  inti- 
nated,  in  the  learned  discussions  in  the  case  of  The  American  Ina.  Co.  v.  Bryan,  that 
L  contraiy  doctrine  in  the  elementary  works  was  probably  advanced,  without  adrertiiiE 
o  the  diSerenco  in  the  lamt  of  the  European  and  Americau  policies.* 

(a)  Boulay  Paty,  torn.  iv.  a38. 

(ft)  Nesbitt  D.  Loshiagton,  tupra;  Ord.  of  Hainhiu;g,  S  Mageni,  SI  3. 

(c)  Le  Guidon,  c.  2,  sec.  7. 

(if)  Tothier,  h.  t.  n.  S3 ;  Targa,  c.  56  ;  Emeiigon,  torn.  i.  4S4 ;  S  Talin,  7S  ;  Gordoa 
I.  JUmmington,  1  Campb.  K.  P,  123. 

(«)  Pelly  V.  Royal  Exchange  Aasnrance  Company,  1  Burr.  341. 

(/)  Busk  V.  Royal  Exchange  Assurance  Company,  3  B.  &  Aid.  73.  See,  also, 
talker  <r.  Maltland,  5  Ibid.  171  j  and  Bishop  e.Fentland,  7  Bam.  Jb  Cress.  219,  S.  P.; 
jlilmorB  v.  Carman,  1  Smedes  &  Marsh.  279.  In  this  last  case  it  was  held,  that  ownen 
if  steamboats  engaged  in  the  carrying  trade  on  the  Mississippi,  were  responsible  as 

*  The  word  "  robbtn,"  in  the  English  policies,  metuis  loss  by  violence ;  and  "  daagat 
<f  Ihe  roads"  mean  dther  dangers  of  the  road  when  ships  lie  at  anchor,  or  sach  dan- 
piTB  on  land  as  more  inunediately  occur  on  roads,  e.  g.  overtumiug  of  carriage*.  Da 
OotbtchUd  P.  Boyal  MaU  S.  P.  Co.  14  Eng.  L.  &  £q.  3ST. 
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the  irilful  miscoDdnct  of  the  master  or  nuiiners.  To  trade  viA 
aa  enemy  vithout  leave  of  the  owner,  though  it  be  intended  for 
his  benefit,  or  for  a  neutral  to  redst  search,  though  his  motiTe  be 
to  serve  the  owner,  or  for  a  letter  of  marque  to  cruise,  and  take  i 
prize,  thouj^  done  for  the  benefit  of  the  owner,  if  the  ship  be  lost 
\yy  reason  of  the  acts,  are  all  of  them  acts  of  barratry.  So,  eail* 
ing  out  of  port  in  violation  of  an  embargo,  or  without  paying  Ae 
port  duties,  or  to  go  out  of  the  regular  coiirse  upon  a  smi^ 
gling  expedition,  or  to  be  engaged  in  smuggUng  against  the 
consent  of  the  owner,  are  all  of  them  acts  of  barratry,  equally 
with  more  palp^^  and  direct  acts  of  violence  and  fraud,  ix 
they  are  wilflil  breaches  of  duty  by  the  master,  in  his  character 
of  master,  to  the  injury  of  the  owner.  {<2)  It  makes  no 
'  SOO  difference  in  the  reason  of  the  thing,  *  whether  the  in- 
jury the  owner  eufiers  be  owing  to  an  act  of  the  mas- 
ter, induced  by  motives  of  advantage  to  himself,  or  of  malice  to 
the  owner,  or  a  disregard  of  those  laws  which  it  was  the  master's 
duty  to  obey,  and  which  the  owner  relied  upon  him  to  observe. 
It  is,  in  eitlier  case,  equally  barratry.  If  the  ship  be  barratroady 
taken  out  of  her  course,  that  act  takes  the  whole  property  from  the 
possession  of  the  insured,  and  produces  a  total  loss,  (a)  But  it  is 
requisite  that  the  loss  resulting  from  the  barratry  must  actuall; 
happen  during  the  continuance  of  the  voyage ;  and  if  tlie  ship  be  not 
seized  for  a  smuggling  act  until  she  has  been  moored  twenty  houn 
in  safety  at  the  port  of  destination,  the  insurer  is  discharged.  (J)' 

(d]  StunniB  v.  Brown,  SCr.  tt73 ;  Enight  v.  Cambridge,  as  ciied  by  Lord  Hint- 
field,  in  Cowp,  1S3,  uidbyI.ardEllenboroiig1i,ui8Ea£t,  135, 13S;  Vallcjo  c.  Wheekr, 
Cowp.  143 ;  Robertson  v.  Ewer,  1  Term  Sep.  1£T  ;  Havelock  v.  Handlt,  3  Term  Rep. 
ST7 ;  Ho8«  V.  ByroD,  6  Term  Rep.  379 ;  Fhjn  v.  Rojal  Exchange  AaaDrance  Company, 
7  Tenn  Bep.  SOS  ;  Earle  v.  Rowcrofl,  S  East,  1S6  ;  Hood  o.  Nesbit,  a  Dollaa,  137  ; 
EeDdrick  v.  Delofield,  3  Cunes,  67 ;  Brawn  v.  Union  Ina.  Company,  9  Daj,  1 ;  Cook 
9.  Commercial  Ins.  Company,  11  Johns.  40  ;  Grim  t>.  Fhecnix  Ins.  Company,  13  Jotmi. 
491 ;  Wilcoc^  V.  Union  Ins.  Company,  2  Binney,  ST4  ;  Millaudon  v.  Noir  Orleans 
Ins.  Company,  11  Martin  (Lonis.)  602 ;  Abbott  on  Shipping,  9tb  Am.  edit.  Bosion, 
IB46,  243.  The  insorcr  is  answerable  for  a  loss  &om  bturatry  of  the  ouuier,  in  at- 
tempting to  smuggle,  though  tbe  policy  contains  ft  womuity  by  the  assured  agiin>i 
illicit  or  proMbiwd  trade.  Sackley  u.  DeLofield,  a  Cainca,  saa ;  Amer.  Ina.  Co.  v  Duo- 
bam,  19  Wendell,  1.  Bat  deriation,  throngh  mere  ignorance  or  a  mistaken  sense  of 
dn^,  is  not  barratry.  Thyn  n.  Boyal  Ex.  Ass.  Co.  7  Term  Rep.  909 ;  Wiggin  e. 
Amory,  14  Mass.  1 ;  Hood  v.  Nesbit,  tap. 

(a)  Dixon  v.  Rdd,  &  B.  &  Aid.  597.  (i)  Lockycr  t>.  Offley,  1  Term  Rqi.  US. 

'  Where  the  second  mate,  by  the  death  of  his  snperior  officers  dnring  the  Toragt,  hid 
become  acting  master,  his  barratry  was  held  to  be  within  a  policy,  vbich  excludes  the 
barratry  of  the  "moiter."    Tater.  Protection  Ins.  Co.  SO  Conn.  4S1. 
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n.     Of  (he  voyage  in  relaUon  to  the  policy, 

(1.)   When  (he  policy  aUacke*  arid  Urminata. 

The  commencement  and  end  of  the  risk  depend  n 
of  the  policy."  The  insnrer  may  take  and  modify 
pleases.  The  policy  may  be  on  a  voyage  out,  or  on  t 
on  the  whole  complex  voyage  out  and  in ;  or  may 
the  route,  or  for  a  limited  Ume  or  from  port  to  port, 
diato  8t^e  of  the  voyage,  (b)  If  insurance  on  a 
such  a  place,  the  risk  does  not  commence  until  the 
ground.  If  at  and  from,  it  tlien  includeB  all  the  ti 
in  port  alter  the  policy  is  subscribed,  if  the  ship  be 
if  abroard,  it  commences,  according  to  a  decision  in 
only  from  the  time  she  has  been  safely  moored  tvenfy-C 
her  arrival,  {c)    But  if  a  ship  be  expected  to  arrive  at 

S7S,  an.  VHe  tupra,  300  o.,  and  irtfia,  374.  Independent  of  *n  ■ 
mle  would  appear  to  be  tlie  most  just,  and  tlie  other  the  mott  pnci 
and  certain.  It  is  noir  a^jadged  in  Ohio,  in  conformity  to  the  de 
preme  Conn  of  the  United  Statu,  that  on  a  policj  of  ininrance 
Btro/ed  hj  the  explodon  of  the  boiler,  ari^ng  ftnin  Diligence  of  the 
agents  of  the  inanied,  the  iniarer  wat  liable.  Adminittraton  of  Fi 
Ins.  Co.  11  Ohio,  U7. 

{b)  A  policy  on  time  inanree  no  ipedfic  voytge,  bat  coven  any 
pnecribed  time,  and  the  low  and  damage  the  thip  may  insuin  by 
agaiast  within  the  limited  period.  Bredlie  c.  The  Haiyland  '. 
Peten  U.  S.  3T8.  A  deriaiion  doei  not  apply  to  a  policy  on  time, 
■ctibed  track.    Union  Ins.  Co.  t.  Tyaen,  3  HiU,  118. 

(e)  Ganignsa  v.  Coze,  1  Binney,  B93.  In  I^ttegrew  e.  Pring^, 
S14,  the  general  prindple  was  admitted  to  be,  that  if  a  ship  qaiti 
remoTM,  thoogh  only  to  a  short  distance,  bdng  perfectly  ready  1 
voyage,  it  is  a  taUiag  on  lit  vogage,  though  the  be  detained  by  some 
rence.  It  is  otherwise  if  afae  be  not  in  a  conditioQ  tot  the  voyage,  « 
moorings  and  hoists  sail.     So,  in  Unbn  Ine.  Co.  v.  Tyien,  8  Hi  it 

locomotion,  with  readiness  of  equipment  and  clearance,  satisfie*  a  i 

though  the  vessel  be  aAerwardj  driven  bick.    It  is  otherwise  in  a  wi  ■(, 

for  that  import!  as  efltetnal  leaving  of  the  place.    In  Treadwell  e.  '  t 

Cowen,  £.70,  the  conrt  said,  that  a  policy  of  and  Jmn  Nortk  Caroii  i, 

did  not  attach,  at  least  as  to  seaworthiness,  onlil  the  veasel  had  pa  7 

Una  of  lit  tlait,  though  the  voyage  had  commenced  when  the  vesse  lie 

cargo  from  Ferquimions'  Biver,  at  or  near  the  town  of  Hertibnl,  in  is 

■  The  risk  may  end  before  the  vessel  has  actoally  tntered  the  port ;  as  when  she  hsi 
been  moored  for  the  requisite  dme  as  near  the  port  as  she  could  approach  by  reann  ol 
her  too  great  draft  to  pMS  the  bar.  WUtweU  ■>.  Uaniton,  B  Wels.  H.  &  Got.  )S7.  A 
policy  npoQ  a  Teasel  deacribed  aa  now  building,  "  lost  or  not  lost,"  "  to  take  eflect  1 
Mon  as  water-bome,"  takes  affect  at  once,  if  the  vessel  is  already  water-borne.  Cobb 
0.  New  England  Mut.  Ins.  Co.  S  Qray,  193. 
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The  risk  is  usually  made  to  coatanue  until  the  ressel  has  bcei 
tLnchored  for  twenty-four  hours  in  safety,  and  no  longer ;  and  tht 
rule  has  been  applied,  though  the  loss  proceeded  from  a  cause,  oi 
death  wound,^  existiDg  before  the  ship's  arriral.  (b)  But  the  risk 
continues  during  quarantine,  though  after  the  twenty-four  hours. (cj 
If  the  policy  be  to  a  country  generally,  as  to  Jamaica,  the  rifk 
ends  at  the  first  port  made  for  the  purpose  of  unloading,  after  the 
vessel  has  been  moored  there  in  safety  for  twenty-four  hours,  (rf) 
But  in  Prance,  where  instirances  are  generally  to  the  French  'West 

India  Islands,  the  risk  continues  until  the  cargo  is  difr 
*  309    charged  at  the  last  place  of*  destination,  (a)    So  if  avessel  b« 

insured  from  the  West  Indies  to  a  port  of  discharge  in 
the  United  States,  and  she  sailed  from  the  West  Indies  for 
Savannah,  and  after  inquiring  at  tliat  port  into  the  state  of  the 
markets,  and  procuring  some  repairs  and  supplies,  and  staying  only 
a  reasonable  time  for  those  purposes,  and  without  discharging  any 
part  of  her  cai^,  sails  for  Boston,  it  was  held  that  she  was  protect- 
ed by  the  policy  on  her  passage  to  Boston,  as  Boston  was  the  port  <^ 
discharge  within  the  policy,  (h)    If  the  policy  contains  a  liberty  to 

Walworth  held,  that  if  a  vesael  be  driren  by  itran  of  weather,  or  by  (nperior  krx, 
into  a  port  of  necessity,  she  ia  (till  (tf  ra  in  reftmnce  to  her  port  of  departnn,  at 
destinadon,  and  of  discharge.^ 

(b)  Lockyer  v.  Offloy,  1  Tenn  Rep.  292;  Meretooy  b.  Dunlope,  died  in  Ibid.  KD. 
HowcU  u.  The  Froiecdon  las.  Compaoy,  7  Ohio,  284.  Is  Feten  b,  Fhienix  In*.  Com- 
pany, 3  Serg,  &  BawJe,  25,  the  court  orermled  this  ctMe  of  Heretoriy  v.  Doiilope,  tad 
held,  that  where  a  ressel  receired  her  death  wound  daring  the  Toyage,  or  mflcnd 
damage  above  fifty  per  cent,  she  might  be  abandoned,  Ihoogh  she  bad  been  mooreil 
twenty-fbur  hours  in  safe^  in  the  port  of  destioatioa,  and  that  it  was  of  no  moment  u 
what  tune  the  loss  was  ascenained,  if  it  oecnrred  doting  the  voyage.* 

(c)  Waplea  b.  Barnes,  Str.  1343. 

{d)  I«igh  B.  Mather,  1  Esp.  N.  P.  41S. 

{a)  2  Emerigon,  72. 

\b)  Lepham  v.  Atlas  Ina.  Co.  34  iHck.  I. 

>  Where  a  vessel  was  unable  to  proceed  dtrecfly  to  her  destined  wharf,  and  aDchond 
at  Bonie  distance  from  the  wharf  to  lighten  herself  and  was  there  consumed  by  fire,  it 
waa  held  that  the  insnrers  were  liable  for  the  loss,  the  policy  by  its  terms  covering  bcr 
till  she  bad  aniBtd.    Meigs  o.  Hut.  Mar.  Ins.  Co.  3  Cosh.  439. 

^  If  the  injury  happened  during  the  risk,  it  is  no  objection  to  a  reooveij  that  its  ex- 
tent was  not  ascertained  ualil  alUr  the  expiration  of  the  risk.  Knight  >.  Faith,  IS  Q- 
B.  649.  Where  a  loss  occotred  after  the  policy  expired  by  the  time  of  the  place  of  kd, 
but  during  itj  continuance  by  the  time  of  the  place  of  contract,  the  inanrer  was  held  (D 
be  liable.    Walker  n.  Protection  Ins.  Co.  SS  Maine,  317. 

*  So  a  sale  after  she  haa  received  a  death  wound  will  not  as  a  loss  of  interest  bar  ■ 
recovery  by  the  insured.    Crosby  v.  TS.  Y.  Mnt.  Ins.  Co.  fi  Bosw.  369. 
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end  but  by  the  total,  or  almost  total  discharge  of  the  outward  var^ ; 
aad  I  should  presume  the  risk  on  the  homeward  cargo  attaches  as 
fast  as  it  is  received  on  board,  and  that  the  case  ma;  happen  in  which 
'  there  was  aliment  sufficient  to  sustain  both  policies  concurrentlj  in 
point  of  time.  If  the  policy  be  on  the  voyage  out  and  home,  m 
cargo  to  such  a  value,  or  on  a  trading  voja^,  the  policy  will  aitacti 
on  every  successive  cargo  taken  on  board  in  the  course  of  the  voyage, 
and  the  amount  of  properly  on  board  to  the  siun  mentioned,  re- 
miuns  covered,  without  regard  to  the  fact,  that  part  of  the  original 
cargo  was  landed  at  the  intermediate  port,  itnd  the  cargo  on 
board  at  Uie  time  of  tlie  loss  was  the  proceeds  of  the  outwani 
cargo.  The  policy  attaches  on  goods  taken  in  exchange,  or  snb- 
Etituted,  in  the  course  of  a  trading  voyage,  as  often  as  the  goods 
may  be  changed,  (a)  But  if  the  policy  be  ob  goods  outward,  and 
upon  their  proceed*  home,  and  the  same  goods  are  brought  back  in 
the  same  vessel,  without  having  been  changed  or  landed  at  the  port 
of  destination,  they  are  not  covered  by  the  policy  on  the  bomevard 

voyage.  The  policy  had  reference  to  a  change  of  cargo  at 
*  311    the  port  of  destination,  and  meant  a  substituted  *  cargo  for 

the  one  carried  out,  and  not  the  cai^  itself.  The  home- 
ward caj^,  procured  by  money  or  credit  advanced  on  the  ontiroid 
cai^,  may,  and  has  been  deemed,  by  a  reasonable  constrnctitm, 
as  the  proceeds  of  the  outward  cai^ ;  (a)  but  it  would  be  too  ex- 
travagant a  departure  from  the  terms  of  a  written  contract,  to 
make  the  issues  and  profits  of  a  cargo  stand  in  this  case  for  the 
original  cargo,  (b) 

In  insurances  on  freight,  the  risk  usually  begins  fix)m  the  time 
the  goods  are  sent  on  board,  and  not  before,  (c)  But  if  the  ship, 
sailing  under  a  contract,  be  lost  on  her  way  to  the  port  of  lading, 
or  at  tiie  port  of  lading  to  which  she  had  arrived  in  ballast,  before 
any  goods  are  put  on  board,  or  when  part  of  the  cargo  is  on  board, 
and  preparations  are  making  to  receive  passengers,  the  insurer  on 
freight  and  passage-money  is  liable ;  because  an  inchoate  right  to 
freight,  which  is  an  insurable  interest,  had  commenced,  and  there 

(a)  Hansfield  Ch.  J.,  in  Giant  v.  Faxton,  I  Taimt  «74 ;  Columbian  lu.  CMnpur 
V.  Catletl,  IS  Wleaun,  383 ;  CoggcahaU  v.  ATni.rir.Ti  im.  Companj,  8  Wendell,  SS3. 

(a)  Haren  v.  Gnj,  13  Haai.  71 ;  WbiCncr  v.  The  American  Ina.  Cospaaj,  S 
Cowen,  aiO. 

(b)  Dow  V.  Hope  Ina.  Companj,  1  Hall  (N.  T.)  IGS. 

(c)  Tonge  b.  Watta,  Btr.  Hep.  13S1. 
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ble  deviatioii,  the  insurer  is  dischu^ed ;  not  indeed  &om  loss  oo 
curling  previous  to  the  deviation,  but  from  all  subsequent  losses. 
These  are  elementary  principles  in  the  law  of  ioEurance,  and  pei- 

Tade  the  institutious  of  every  country  on  the  subject,  (d) 
•  313  ■  The  shortness  of  the  time,  or  of  the  distance  of  a  dena- 
tion,  makes  no  difference  as  to  its  effect  on  the  oontract;  if 
voluntary  and  without  necessity,  it  ia  the  substitution  of  another 
risk,  and  determines  the  contract,  {a)  ^  So  strictly  has  this  doctrine 
been  maintained,  that  where  a  vessel,  having  liberty  in  sailing 
down  the  Firth  of  Forth  to  touch  at  Leith,  touched  at  another  port 
in  its  stead,  equally  in  her  way,  it  was  held  to  he  a  fatal  deviadcm, 
though  neither  risk  nor  premium  would  have  been  increased  if  it 
had  been  permitted,  (fi) 

The  great  cause  of  litigation  in  the  courts,  on  this  subject  of  de- 
viation, is  as  to  the  iacte  and  circumstances  which  will  be  sufficient 
to  justify  it  oa  the  ground  of  usage  or  necessity,  or  of  the  tnio 
construction  of  the  policy  ;  and  these  are  mostly  questions  of  lav 
for  the  determination  of  the  court. 

Stopping,  or  going  out  of  the  way  to  relieve  a  vessel  in  distress, 
or  to  save  lives  or  goods,  may,  perhaps,  under  certain  circamstan- 
ces,  not  be  considered  as  a  deviation  which  discharges  the  insurer. 
Mr.  Justice  Lawrence  intimates,  in  one  case,  (c)  that  it  might  be 
justihablo ;  but  Judge  Peters  observed,  that  such  deviations  were 
justified  to  the  heart  on  principles  of  humanity,  but  not  to  the  lav. 
If,  however,  the  object  of  the  deviation  was  to  save  life,  Judge 
Washington  afterwards  observed,  that  he  would  not  be  the  first 
judge  to  exclude  such  a  case  from  the  exception  to  the  gen- 
eral rule,  though  he  could  not  extend  the  exception  to  the  case 
of  saving  property,  (d)    The  chief  justice  observed,  in  the  case 

((f)  Roccoj,  de  Aes.  n.  90,  52;  Emerigou,  lom.  ii,  S3,  99,  60;  SMaw.  44T;  CoodT'i 
Manhall,  184,  185  ;  I  Phillips  on  Inanrance,  181,  lat  edit. 

(a)  Fox  0.  Black,  and  Townson  u.  Gajon,  cited  in  Beftwei,  toI.  i.  306 ;  9  Mm 
449  ;  iFlartin  ti.  Delaware  Ina.  Company,  a  Wash.  C.  C.  aS4 ;  I  Dong.  S91 ;  I  Ciand,  30 

(b)  Elliot  V.  Witsoa,  7  Bro.  P.  C.  459. 

(c)  6  East,  54. 

(<^)  1  Feten  Adm.  40,  64 ;  S  Ibid,  STS ;  Bond  v.  The  Brig  Cors,  S  Wash.  C.  C.  W, 
This  distinction  was  snibuned  bj  Mr.  Jastice  S1017,  in  the  case  of  Foster  v.  Gardnd, 
Am.  JoiisC,  No.  31,  and  in  the  case  of  The  Henry  Ewbank,  1  Samner,  4O0 ;  and  bt 
agreed  that  onj  itoppage  on  the  high  »os«,  except  for  the  pnrpoae  of  saving  life,  woild 
be  a  deriation,  and  discharge  the  nndcrwriicr.    The  Schooner  Boston  and  Cargo,  1 

>  Child  0.  San  Mat.  Ins.  Co.  3  Sandf.  (N.  T.)  56. 
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several  ports  of  discharge  mentioned  in  the  policy,  and  the  insured 
goes  to  more  th&n  one,  he  must  go  to  them  in  Hie  order  in  which 
they  are  named  in  the  policy ;  or  If  they  be  not  specifically  named, 

he  must  generally  go  to  them  in  the  geographical  order  in 
*  315   which  they  *  occur,  though  there  may  be  cases  in  which  he 

need  notfollow  the  geographical  order,  (a)^  This  liber^  to 
touch,  stay,  and  trade  is  always  construed  to  be  subordinate  to  the 
Toyt^  insured,  and  to  the  usual  course  of  that  voyage,  and  for 
purposes  connected  with  it.  It  does  not  extend  to  ports  and  [Jacts 
opposite  to  or  wide  of  the  usual  course,  or  wholly  \uconsected 
with  the  voyage  insured.  The  principle  is  as  old  as  the  law  of  in- 
surance, and  has  accompanied  it  in  every  stage  of  its  progress,  {b) 
The  law  requires  tlie  voyage,  so  far  as  concerns  the  underwriter, 
to  be  performed  with  reasonable  dil^nce ;  and  every  unnecessary- 
delay,  in  or  out  of  port,  or  in  conmiencing  the  voyage  insured 
against,  will  amount  to  a  deviation,  (c)"  Deviation  is  always  un- 
derstood to  be  an  afterthought,  arising  subsequent  to  the  com- 
mencement of  the  voyage,  and  produced  by  the  perception  of  some 
new  interest,  or  the  influence  of  some  strong  temptation.  A  pre- 
meditAted  intention  to  deviate  amoimts  to  nothing,  unless  it  be 

(a)  Beatson  v.  Haworth,  6  Term  Bep.  MI ;  Handeu  v.  Beid,  a  Eut,  5TS ;  CiMn 
r.  BimmondB,  cited  in  6  Term  Rep.  933 ;  Ebtig  v.  Col.  Int.  CompMiy,  a  Johu.  S64 ; 
Metcalfe  v.  Forrj,  4  Campb.  N.  F.  123 ;  HoutKiii  v.  New  EngUnd  Iiu.  Company,  S 
Fkk.  89. 

(b)  Straccha,  GloM.  U;  C*Mi^,  Diac.  67,  n.  33,  and  Disc  IM;  Valio,  Inn. it 
77,  TB ;  Emerigon,  Com.  ii.  c.  13,  sect.  6  and  B  paaira ;  Clason  c,  Simmondi,  B  Term 
Rep.  S3S,  note;  Gairdner  r.  Senhoase,  3  Tannt  16;  Langtiom  n.  Allontt,  4  Had. 
611 ;  Hammond  v.  lieid,  4  B.  &  Aid.  73 ;  80II7  v.  Whitmore,  S  Ibid.  49 ;  BoUomtt; 
D.  BoTill,  9  Ban.  &  Crtu.  SIO;  Rankin  o.  Rmtb,  Paike  on  Inanrance,  7th  edit  44S; 
Rnckeri'.  Allnntt,  19  East,  378. 

(c)  Jairau  «.  Ward,  1  Campb.  N.  F.  SSSj  Smith  r.  Soiridgc,  4  Eap.  N.  P.  »; 
OliTBT  V.  Maijlaud  Ini.  Cogipan/,  7  Cranch,  487 ;  9  MaM.  447 ;  Eari  v.  Sbaw, ! 
Johns.  Ctu.'317;  Mount  o.  Larking,  8  Bing.  lOS;  Fremen  v.  Tajloi,  Ibid.  1S4;  Grant 
V.  King,  4  Esp,  N.  F.  179 ;  Seaman!  v.  Loring,  1  MaiOD>  1S7. 

1  It  Honj  it  (Tonld  be  iDcb  a  case  when  the  libera  wm  to  tonch  at  aU,  or  an;  port) 
generally.  Aable;  b.  Pratt,  16  Meea.  &  W.  482.  Where  a  TOjage  wa*  described  u 
from  Ocrocoka  to  Bt.  BarthoIomeVi  or  St.  Thomaa,  going  to  both  waa  held  a  den- 
ation.  Bulkley  v.  Pro.  Ini.  Co.  3  Faine  C.  C.  63.  Goods  w«ra  ininred  "  at  and  fnm 
Santa  Martha  on  the  Main  to  New  York,  with  liberty  of  Concbing  at  two  other  porta." 
Afterwarda,  by  an  additional  claiue,  the  vessel  was  allowed  "  to  use  three  additioBal 
porta  on  the  Toyage  from  the  Spaniih  Main  to  New  York."  Held,  that  it  wa*  do  da- 
Tiation  to  visit  three  addi^nal  ports  npon  the  Main.  De  Fcjsler  tr.  Sun  Untnil  Ini 
Co.  19  N.  Y.  (9  Smith)  373. 

*  Angusta  Ins.  Co.  of  Georgia  t>.  Abbott,  13  Md.  348.' 
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a  deviation  &om  stress  of  veather,  or  to  procure  necessary  re- 
pairs, or  to  join  COQT07,  or  to  avoid  capture  or  deteution,  it 
TOrks  no  injury  to  the  policy,  (a) 

There  has  been  considerable  discusdon  in  the  books  relative  to 
the  identity  of  the  voyage  described  in  the  policy,  and  the  voyage 
actually  begun.  If  the  vessel  sails  on  a  different  voyage,  the 
policy  never  attaches  ;  but  if  she  be  lost  before  she  comee  to  the 
dividing  point,  between  the  course  of  the  voyage  in  the  policy 
and  the  course  of  the  new  voyage,  the  change  of  the  voyage 
often  becomes  a  contested  question  as  to  the  intention  of  the 
party.  If  the  ship  really  saOed  on  another  voyage,  the  policy 
never  attached,  though  the  vessel  be  lost  before  she  came  to  the 
dividing  point ;  but  if  the  termini  of  the  voyage  described  in  the 
policy  be  tlie  same  as  those  upon  which  the  vessel  sailed,  it  is  the 
same  voyage,  and  a  mere  intention,  aftorwards  formed,  to  deviate, 
is  of  no  consequence,  if  the  vessel  be  lost  before  she  came  to  the 
dividing  point.^  The  distinction  between  an  alteration  of  the 
voy^fi,  and  a  mere  deviation  in  the  course  of  it,  is  very  reascni- 
able  and  solid.  The  one  is  adopted  previous  to  the  commence- 
ment of  the  risk,  and  shows  that  the  party  had  receded  from 
his  agreement,  but  the  other  takes  place  after  the  risk  had  com- 
menced, and  relates  only  to  the  execution  of  the  original  plan,  {h) 
It  has,  however,  been  held,  in  one  case,  after  much  discussion,  {e) 

and  suf^^ted  in  another,  in  opposition  to  the  established 
*S18    *rule,  that  the  identity  of  the  voyage  does  not  always 

consist  in  the  identity  of  the  termini;  (a)  and  that  though 
the  termima  ad  quern  be  dropped,  and  another  substituted  in  the 
course  of  the  yojo^,  it  may  be  still  the  same  voyage ;  and  if  the 

(a)  Condi's  MMfball,  SOS,  b.  to  SIS ;  Pbillipa  on  Lunnmce,  toI.  L  3d  edit  480- 
G7E.  The  iatier  work  bat  collected  and  digcibid  all  the  English  and  Aiaeiicsn  cuea 
on  this  ver;  diffiuiTe  head  of  deviation,  aod  to  which  I  moat  refer  for  a  laort  paiticn- 
lar  knowledge  of  the  distinctions  and  exceptions  with  which  the  books  abound. 

{b)  Wooldridge  v.  Bo^rdell,  Dong.  1 6 ;  EewIbj  d.  R;an,  9  H.  Blacks.  343 ;  Middle- 
wood  V.  Blakes,  7  Term  Rep.  163  ;  Bitra  f.  Low,  1  Johns.  Cas.  1S4  ;  Henshaw  v.  M» 
rine  Ins.  Comptmy ,  3  Cainea,  ST4 ;  Marine  Ins.  Company  n.  Tncker,  3  Cranch,  35T ; 
BotOaj  Patf,  torn.  It.  S6,  ST. 

(e)  Lawrence  b.  Ocean  Int.  Company,  It  Johng.  S4I ;  S.  C.  li  Ibid.  46. 

(a)  Johnson  J.,  in  3  Cranch,  3BS. 

1  Winter  d.  Delaware  Hot.  Safe^  Ins.  Co.  30  Peon.  8t*te,  334.  The  dininction  be- 
tween a  deviation  and  an  abandonment  of  the  vojige  ia  well  considend  in  MeiriU  e. 
Bo^noD,  F.  &  H.  Id*.  Co.  3  Gni;,  S47. 
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cases,  the  insurer  Btands  in  the  place  of  the  iusored,  and  takes 
the  subject  to  himself  irith  all  the  chances  of  recoTer;'  and  in- 
demnity. A  valid  abandonment  has  a  retrospective  effect,  and 
does  of  itself,  and  without  any  deed  of  cession,  and  prior  to  the 
actual  payment  of  the  loes,  transfer  the  ri^t  of  property  to  the 
insurer  to  the  extent  of  the  insurance  ;'  and  if  after  an  abandon- 
ment, duly  made  and  accepted,  the  ship  should  be  recovered,  and 
proceed  and  make  a  prosperous  voyage,  the  insorer,  aa  owner, 
would  reap  the  profits,  (a) 

These  considerations  have  introduced  the  right  of  abandonment 
into  the  insurance  law  of  every  country,  and  yet  the  text-writers 
have  generally  condenmed  the  privilege  as  inconsistent  witb  just 
notions  concemmg  the  nature  of  the  contract  of  insurance,  which 
is  a  contract  of  indemnity.  But  it  has  now  become  an  ingredient 
BO  interwoven  with  the  whole  system  of  insurance,  that  it  cannot 
be  abolished,  though  the  late  Ehiglish  cases,  says  Mr.  Benet^e, 
show  a  stronger  inclination  in  the  courts  to  restrict  than  to  ea- 

large  the  right.     The  laws  of  Hambui^  distinguished 
•820    themselves  from  all  others,  "by  restricting  the.  right  of 

abandonment  to  the  only  case  of  a  missing  ship,  (a) 

(a)  Onidoa,  c.  7,  aee.  1 ;  Gom  v.  Wilhere,  S  Borr.  683 ;  Hanulton  n.  Mendet,  Ihid. 
lieS;  Millea  tt.  Fletcher,  Dong.  331 ;  Uatmitig  r.  Newnhun,  Park  on  ImoruKC,  S!l  i 
Caulat  V.  St  Bcrbe,  I  Term  Rep.  1&7  ;  Queen  v.  Vtaon  Iiu,  Coiiip«ii7,  S  WuIl  C. 
C.  331.  The  ftbaDdonmeDt  camea  with  it  Co  Ifae  iMwer,  ootonJ;  the  title  to  the  nb- 
ject  iiuared,  bat  it»  proceeds,  if  recovei«d,  and  anj  compenwtioii  awtided  bf  »aj  ot 
indemni^.  The  bene&t  of  the  Jpet  rtoqieranift'  ptssea,  tnd  all  thU  ma;  be  coUataii 
or  inddental  to  the  ownenhip.  Blaavwpot  o.  Da  Co«l%  1  Edea,  ISO ;  Eanddl  b. 
CochTBn,  I  Tesey,  Sen.  98;  Comegjrg  v.  Vaue,  1  Peters  U.  S.  193;  Atlantic  Inl. 
Company  v.  Storrow,  1  Gdw.  Ch.  SSI ;  Rogers  e.  Houck's  Execnton,  18  Wenddl, 
Sia;  Matthewi  J.,  in  Hellon  d,  Backi,  S  Martin  (N.  8.)  371.  Mr.  Benecke  jutlj 
otwerres,  tliat  the  priuciplea  in  eome  of  the  above  caBea,  before  Lord  Mansfield,  wen 
too  genenllj  expresged  to  lerre  oa  a  baaU  of  the  law  of  abandoninent,  and  that  it 
waa  &om  actual  decision*,  and  not  from  sncb  general  obeerrations,  that  the  law  nuut 
be  coUected.    Beuecke  on  Indemnity,  348. 

(a)  Ord.  of  Hambnrg,  tit.  11.  The  Inaorance  Companiea  of  Philadelphia,  in  1S07, 
agreed  that  theit  policies  Bbonld  provide  against  ahandonment  in  cases  of  capnue  or 

*  But  it  was  held  in  the  cate  of  the  Cincinnati  Ina.  Co.  v.  Dnffield,  6  Ohio  (N.  S.) 
SOO,  that  an  abandonment  operates  as  a  transf^  to  the  underwriter  of  the  propertj  ia? 
sored,  onl;  to  the  extent  of  the  indemnity  contemplated  by  the  policy.  Where  the 
Bssnr«d  had  agreed  with  a  carrier,  that  the  latter  ghoald  have  the  benefit  «f  bis  iuor- 
ance,  and  the  assured  properly  abandoned  hi*  good*  to  the  insarers,  it  was  held  that 
they  were  not  sabro^ted  to  any  claim  against  the  carrier.  Mercantile  Ini.  Co. ». 
Caleb*,  SO  N.  T.  173. 
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losa.^  The  right  of  abandonment  does  not  depend  upon  the 
certainty,  but  upon  the  high  probability  of  a  total  loss,  either 
of  the  property,  or  voyage,  or  both.^  The  insured  is  to  act,  not 
upon  certainties,  but  upon  probabilities ;  and  if  the  fitcts  present 
a  case  of  extreme  haz&rQ,  and  of  probable  ezpeuBe,  exceeding 
half  the  value  of  the  ship,  the  insured  may  abandon,  thoa^  it 
should  happen  that  she  was  afterwards  recovered  at  a  less  ex- 
pense, (a)  Though  the  subject  may  physically  exist,  yet  there 
may  be  a  technical  total  loss  to  the  ov^er  if  the  tilings  be  taken 
from  Ms  firee  use  and  possession.  Such  are  the  common  cases 
of  total  losses  by  embai^oes,  by  captures,  fmd  by  restraints,  and 
detainments  of  princes.  The  right  to  abandon  exists  when  the 
ship,  for  all  the  useful  purposes  of  the  voyage,  is  gone  from  the 
control  of  the  owner ;  as  in  the  cases  of  submersion,  or  shipwreck, 
or  capture,  and  it  is  uncertain,  or  the  time  unreasonably  distant, 
when  it  will  be  restored  in  a  state  to  resume  the  voyage ;  or  whw 
the  risk  and  expense  of  restoring  Uie  vessel  are  disproportioned 


Bsiared  might  recoTer  as  for  &  totaj  toss  withoat  abandonmeDt,  even  thongli  the  perifb- 
able  articles  (bides)  did  exist  in  specie,  for  ihej  could  not  be  nshipped  with  safer^, 
and  they  vere  deemed  lotallj  lost  as  a  shipment  fbr  the  vojage.  An  abandonment  ia 
a  polic;  on  freight  is  beld  (o  be  anQecesBory  niten  the  ship  is  hopelesslj  stianded, 
for  then  there  is  noihiag  to  abandon.  Idle  v.  Boj^  Exchange  Assuruiee  Companj, 
8  Tanni.  755 ;  Monnt  v.  Harrison,  <  Bing.  38S.  See,  also,  Ttobinson  v.  CommoD- 
wealth  Ins.  Co.  S  Sumner,  220,  the  combination  of  turconstanccs  stated  which  irill 
anthorize  an  abandonment 

(a)  Fontaine  v.  Fhcenix  Ins.  Companj,  11  Johns.  393 ;  RoberUon  c.  Camtben,  3 
Slarkie,  5T1 ;  Bradlie  d.  The  Maryland  Ins.  Co.  13  Peters  U.  8.  37S,  398.  Tbangb 
the  TCssel  be  disabled  on  the  vojoge,  and  it  becomes  rea«onablc,  under  the  drcniii- 
stances  of  the  case,  that  the  master  should  procure  another  vessel  to  send  on  tbe  cai^ 
and  thODgh  he  may  not  be  able  to  do  it  at  tbe  port  of  distress,  or  at  a  contignoo*  port, 
yet  it  has  been  held  not  to  be  a  proper  case  fbr  abandonment  of  the  cargo,  inasmnch  im 
the  cargo  in  the  givea  case  was  light,  and  might,  without  great  expense,  bun  been 
transported  to  another  port  for  shipment,  Bryant  v.  Commonwealth  Ins.  Company,  t 
Pick.  131.  Each  case  will  be  governed  on  a  reasonable  view  of  its  special  drfum- 
stances.  If  the  msster  must  send  the  cargo,  not  to  a  contiguous  port,  but  to  distant 
place*  for  reshipment,  add  the  transportation  be  difficult  and  hazardous,  the  muter  is 
not  bound  to  attempt  to  reship  tbe  cargo.  Treadwell  ir.  Ui^n  Ins.  Company,  6  Co"- 
en,  STO.     Vide  lupro,  213. 


1  The  doctrine  of  abandonment  fbr  a  eonstrnctiTe  total  kwa,  does  not  appear  to 
apply  to  a  conliact  of  aflreightment.    Beudenon  v.  Maid  of  Orleans,  IS  Louis.  Ac. 

*  This  is  clearly  the  English  doctrine ;  Chapman  v.  Benson,  S  Han.  Gr.  Jb  Scott, 
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Tith  partial  wreck,  disability  of  the  vessel  occasioned  by  perils  ol 
the  sea,  arrest  of  a  foreign  pover,  or  arrest  on  the  port  of  the  gov 
emment  of  the  insored  after  the  commencement  of  the  Toysge. 
and  a  loss  or  damage  of  the  property  insured,  if  omoimting  to  al 
least  tiiree  fourths  of  its  value,  (e)  The  Rngliah  and  American  law 
of  abandonment  applies  not  only  to  those  cases,  bat  to  eveiy  case 
where  the  perils  covered  by  the  policy  have  occasioned  a  loss, 

either  of  the  subject  or  of  the  voyage.  It  is  nnderstood, 
*  823    that  mere  *  stranding  of  the  ship  is  not,  of  itself,  to  be 

deemed  a  total  loss ;  yet  it  may  be  attended  with  circam- 
stances  that  will  justiiy  an  abandonment,  even  thoogh  the  hull  of 
the  ship  should  not  be  materially  damaged  ;  as  if  she  be  stranded 
where  there  are  no  means  of  adequate  relief,  and  the  expense 
of  the  removal  would  exceed  the  value  of  the  ship,  (a)  The  for- 
eign writers  distinguish  innavigability  &om  shipwreck,  and  there 

has  been  some  difficulty  as  to  the  true  definition  of  (Jiip- 
•824    wreck.(J)'  But  the  right  to  abandon  does  not  turn  upon 'any 

(<)  Code  de  Commerce,  tit.  369. 

{a)  Btwlej  It.  Cbeupeake  In*.  Compuiy,  S  OiU  &  Joluu.  WO ;  Ellicot  v.  JJIiun 
Idi.  Co-  U  Graj,  318. 

(b)  There  are  two  kinds  of  shipwreck:  (1.)  When  the  Teasel  linki,  or  iidulied  to 
pieces.  (3.)  When  ehe  is  stnuided,  which  is,  when  she  grounds,  and  AIIb  with  mttg. 
The  latter  may  terminate  in  shipwreck,  or  may  not,  and  it  dqwnds  on  circnmiluicfs 
whether  it  will  or  will  not  Jostify  an  abandonment.  The  shades  of  difference  betwtoi 
thipwred:  of  the  two  kinds,  and  wraJc  absolaie  and  paniaJ,  and  ttnmdiitg  with  tnd 
withont  wreck,  are  minutely  stated  by  the  French  dvilians.  See  Boolaj  Pa^,  Conn 
de  Droit  Com.  tit.  10,  sect.  16,  and  tit.  II,  lecL  1,  andOrd.de  la  Mar.  h.  t  an.  <6, 
which  distiDgoishea  between  shipwreck,  wreck,  and  stranding.  In  Bishop  v.  Peniiiiid, 
,  7  Bam.  &  Cress.  219,  1  Manning  &,  Byland,  49,  ttnmduig  was  held  to  be  when  a  ihip, 
b;  accident,  is  on  the  ground  or  strand,  and  is  iignred  thereby.  A  stranding  m  llie 
sense  of  the  policy  is,  when  a  ship  takes  ground,  not  iu  the  ordinary  courae  of  nsTi- 
gation,  but  by  accident,  or  the  force  of  wind,  or  the  sea,  and  remains  stalioiisiT  Idi 
some  time.  The  vessel  must  ground  from  an  accident  happening  Dnt  of  the  oidiniij 
and  usual  course  of  navigation.  She  must  be  on  the  strsnd  nnder  exnonUnsrj 
circumstances,  or  from  extraneous  causes.  Wells  v.  Hopwood,  3  Bam.  &  Adol.  10; 
Kingslbrd  d.  Marshall,  B  Bing.  45B ;  Lake  v.  Columb.  Ins.  Co.  13  Ohio,  48.  Bat 
the  cases  make  a  stiiuiding  to  depend  so  much  npon  special  drcnmstances,  sod 
they  make  so  many  distinctions,  that  it  is  difficult  to  give  any  precise  definiliaa  or 
rule  uniformly  applicable  to  the  labject.  M'Dougle  v.  Boyal  Exchange  AssursnM, 
4  Campb.  283 ;  4  Mnule  &  Selw.  503 ;  Sayner  v.  Goodmond,  S  B.  &  Aid.  i3i ; 
Boraett  V.  Kensingion,  1  Eqi.  N.  P.  417 ;  Cairutben  v.  Sydebotham,  4  Made  t 

1  Stranding  Js  when  tha  ship  takes  ground,  nnder  any  extnordinaiy  circamsUncts 
of  time  or  place,  by  reason  of  some  tmnsnal  or  accidental  occatrence.  Corcotan  i- 
Oumey,  16  £ng.  L.  &  £q.  E15. 
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abandon  ie  to  be  tested  hy  tb.e  aataal  facts  at  the  time  rf 

*  82£   the  abandonment,  *  and  not  upon  the  state  of  the  iufonnfe- 

tion  received,  (a)  The  opinion  of  Lord  Mansfield,  in  &m- 
iUon  T.  Mmdet,  was  very  destitute  of  precision  on  this  point,  aad 
the  American  rule  is  founded  on  principles  of  equity  and  public 
GODvenience.  The  opposing  doctrine,  said  a  great  authority,  (6) 
appeared  to  trench  very  mash  upon  the  true  principles  of  aim- 
donment,  and  not  to  be  supported  by  very  exact  or  cogent  anil- 
ogies.  The  Court  o£  Session  in  Scotland  even  went  so  lar  u  to 
consider  the  r^ht  to  abandon  to  depend  merely  upon  the  infonm- 
tion  at  the  tame,  and  that  if  the  right  be  exercised  btma  fide  npra 
the  state  of  fstcts  received,  the  transaction  was  closed  and  defin- 
itive, and  was  not  to  be  opened  or  disturbed  by  any  subsequent 
event,  or  any  event  of  whidi  the  intelligence  subsequently  a^ 

rived,  (c) 

*  326      '  *  There  is  a  mateiial  diCfereiice  between  an  insurance  on 

ship  and  on  cargo,  and  some  coofusioa  is  introduced  by 
bleoding  the  cases ;  but  the  essential  principles  of  abandoomwt, 

and  nraner»te  thanuelrea.*  A  cootmr  doctrioe  w  hold  in  Feele  d.  HerchMa'  Ins. 
Cknnpaiiy,  3  Mason,  lapra;  ind  the  French  law  b  cle«u-I;  otherwiM  in  a  can  pnper 
fbr  abesdonment,  uid  abandonmBnC  duly  mads.  Emwigon,  Tnit<  d'Aia.  torn.  fi.  IW; 
FolUer,  Traitt  d'Au.  n.  13B ;  PardeBnu,  Conn  de  Droit  Com-  torn.  iii.  n.  8M. 

(a)  Chiinh  V.  Bcdiant,  1  Caines  Cai.  il ;  Depas  r.  Ocean  Ins.  Compan;,  3  Cooeo, 
S3 ;  Dtitilh  V.  Oatljff,  *  Dallas,  446  ;  Manhall  v.  Delaware  In*.  Comjmaj,  i  WMh. 
C.  C.  54 ;  4  Cnmch,  20! ;  Bhinelander  v.  Iiu.  Company  of  PenoBjlTauia,  4  Cna^ 
S9 ;  Lee  r.  Boardman,  8  Unas.  SS8 ;  Wood  e.  L.  &  K.  In*.  Compaaf,  6  Ibid.  1T9  i 
Adam*  o.  Delavr«»  In*.  Company,  3  Binney,  38T ;  Peelev.  Menhantt'  !■■.  Coc^aay, 
3  Mason,  37 ;  Maiyland  and  Fh.  Int.  Company  v.  Baihont,  5  QUI  *  John*.  l»i 
Bradlie  c.  Muyland  Ins.  Company,  1>  Peien  D.  S.  378. 

(b)  Stoiy  J.,  8  MMon,  3T. 

(e)  Smith  D.  BoberUon,  1  Dow,  474.  In  the  opinion  in  Pede  d.  VenbuM'  Ina. 
Company,  (Hpra,  SS9,  h  was  observed  by  the  court,  in  itAnnoe  to  Ae  deflaitife  naton 
of  an  abandonment,  when  once  doly  made,  thM%  it  waa  "  no  (light  lecommendarion  ef 
the  American  doctrine,  that  it  ettuida  approved  by  the  cantionB  Icanung  of  Valin,  the 
moral  perspicacity  of  Pothier,  and  the  practical  and  sagadoa»  JadgnieiU  of  Emerigoa." 
But  an  observation  of  Valin,  in  the  place  referred  to,  make*  me  doabt  whetlier  b« 
merited  the  eulogy,  in  respect  to  that  point ;  for  he  laya,  that  though  there  ahoold  bo 
in/bnaatien  of  a  lott  juM^ng  on  abandoiaiait,  yet,  if  the  ebip  sboold  ite  repaired  by  iIm 
care,  and  at  the  eipenae  of  the  InBorer,  he  tbioki  the  insvier  wonld  have  a  ri^t  to 
Gompd  the  insored  to  recmve  back  the  vessel  and  cargo,  nolwitlistanding  the  abandao- 
ment,  and  pal  np  with  the  payment  of  a  partial  low.  Valin'a  Com.  lib.  3,  tit.  B,  art 
.  GO.  The  ojnnion  of  Valin  I  take  to  be  hereiy  in  AmericaB  law,  and  it  is  ptanwUj 
condemned  by  Emeiigon,  c.  17,  sec.  e,  art.  S. 

1  Sea  Norton  c.  Lexington  Ins.  Co.  16  DL  S3S- 
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owner  was  not  boimd  to  prosecate  the  voyage ;  but  ereiy  case 
Geems  to  rest  upon  its  own  circumstances. 

When  a  case  proper  for  abandonment  exists,  and  it  be  dolf 
made,  (a)  tho  underwriter  cannot  intercept  the  exercise  of  Uu 
right,  and  destroy  its  efifect,  by  an  offer  to  pay  the  amount  of  tin 
repairs.  In  a  case  proper  for  abandonment,  the  insured  ma; 
stand  upon  his  rights,  uncontrolled  by  the  underwriter,  for  the 
option  to  abandon  rests  with  him,  and  not  with  the  other  put;. 
If  by  his  acts  and  interference  he  shows  that  he  intends  to  act  aa 
ovmety  and  elects  to  repair,  he  loses  his  right  to  abandon,  or  it  i» 
a  waiver  of  it,  if  made,  (fi)  °  He  may  elect  to  repair  the  dama^ 
at  the  expense  of  the  insurer,  even  if  it  amounts  to  the  whole 
value  of  the  ship  ;  (<;)  uid,  on  the  other  hand,  he  is  not  obliged, 
against  his  consent,  to  take  the  renmants  and  surpluses  of  a  lost 
voyage,  and  claim  under  the  policy  the  average  or  expenses  in- 
curred by  the  calamity.  Tliis  is  the  more  recent,  and,  I  think, 
the  more  solid  doctrine  on  the  subject,  and  it  is  enforced  with 
great  strength  in  the  case  of  Pede  v.  Merckavt»^  Irma-ance  Com- 
pany, ((i)  which  has  fully  investigated  and  explained  all  the  prom- 
inent points  under  this  iuterestiug  title  in  the  law  of  insurance. 

Li  Pole  T.  Fitzgerald,  (e)  decided  in  the  Exchequer  Chamber, 
in  the  middle  of  the  last  centuryrOn  error  from  the  K.  B.,  it  was 
held,  after  groat  discussion  and  consideration,  that  on  an  insur- 
ance of  a  ship  for  a  voyage,  it  was  not  sufBoient  that  the  voyage 
be  lost,  if  the  ship  were  safe.  It  was  declared,  that  the  insiuv 
ance  was  of  the  ship,  and  not  of  the  voyage,  and  the  decision  was 
affirmed  in  the  House  of  Lords,  notwithstanding  Lord  Mansfield 
made  a  very  strong  ailment  against  it  in  his  character  of  coun- 

(a)  To  render  an  abandoninent  effectnal,  it  u  held  that  ibe  cause  of  the  loM  oT  te 
Eh[p  must  be  ataCed  in  tiie  letter  of  abanilonineBC,  for  the  benefit  of  the  ionuer.  Hi*. 
ord  ti.  N.  E.  Marine  Ins.  Companj,  1  Somncr,  SIS.* 

(b)  Dickey  v.  N.  Y.  Ins.  Companf,  *  Cowen,  323;  8.  C.  3  Wendell,  658 ;  Colnmb. 
Ins.  Company  v.  Aahby,  1  Fetera  U.  S.  139. 

(c)  Story  J.,  in  Hnmphreyi  v.  Vaion  Ins.  Company,  S  Maaon,  tSS. 
((f)  3  Mason,  37. 

\e)  Willea,  641. 

»  Bullard  u.  Soger  TTilKami  Ins.  Co.  I  Cnrtii  C.  C.  14S. 

■  In  the  case  of  Dickey  c,  American  Ins.  Co.,  loll  lepain  by  the  master  wen  bdl 
to  take  away  Che  right  of  abandon  tnent ;  bat  in  Sanrez  e.  The  Son  HnL  In*.  Oi>-  i 
Sandf.  (N.  T.)  483,  it  was  held,  that  pordal  repairs  made  by  the  master,  to  cany  bit 
Tcssol  to  another  port  for  fUl  repairs,  did  not  impair  the  right  of  abandonme&t. 
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value  abore  half,  thej  are  said  to  be  constntctiTely  lost.  The  nil 
camo  from  the  French  lav,  and  is  to  be  found  in  the  treatise  o: 
Le  Guidon,  (a)  vhere  it  is  applied  to  the  case  of  goods  ;  and  in  n 
Bpect  to  both  fihip  and  cargo,  tba  rule  has  been  incorporated  int 
the  American  jurispmdenco.  (b)  There  haa  been  considerable  die 
oussion  in  the  tozttvooks,  as  to  the  right  to  abandon,  vhen  a  pai 
only  of  the  property  insured  is  damaged  abore  a  moiety,  or  lost 
and  this  will  depend  upon  the  manner  in  vbich  it  is  insared.  I 
the  insurance  be  upon  different  kinds  of  goods  indiscriminatelj 
or  as  one  entire  pared,  it  is  then  an  insurance  npon  an  integn 
subject,  and  an  abandonment  of  part  only  cannot  be  made.  But  if 
the  articles  be  separately  spedfied  and  valued,  it  has  been  consid 
ered  bo  far  in  the  nature  of  a  distinct  insurance  on  each  paroel 
that  the  insured  vas  allowed  to  recover  as  for  a  total  loss  of  tht 
damped  parcel,  when  damaged  above  a  moie^  in  value.  Mr. 
Phillips  has  suggested  a  doubt  whether  this  distinction  be  wel] 
founded.  The  rule  was  taken  from  the  French  treatises,  and  un- 
less the  different  sorts  of  ctu^  be  bo  distinctly  separated  and  con- 
sidered in  the  policy,  aa  to  make  it  analogous  to  distinct 
*  880  insurances  on  distant  parcels,  there  *  cannot  be  a  separate 
abandonment  of  a  part  of  the  cargo  insured,  (a) 

(a)  Conic,  c.  T,art«.  I,  9. 

(b)  ValiQ'a  Com.  torn.  ii.  101  j  PoChier,  d'AsB.  n.  31 ;  Code  de  CommerGe,  ait.  969; 
Gardiner  v.  Smith,  I  Johns.  Cae.  141 ;  Dicke;  v,  N.  T.  Ins.  Company,  4  Cowen,  iSl ; 
Marcajdier  *.  ChesapeBke  Ins.  Company,  8  Cranch,  39 ;  Lsdlow  v.  Columbian  lu- 
Companj,  I  Johns.  33i;  Peten  e.  Fhisnixina.  Companf,  3  Serg.  &Bairle,3S;  Wood 
B.  L.  &  K.  ln«.  Companj,  6  Uau,  479 ;  Story  J.,  3  MaKm,  69.  The  low  mnit  axcod 
one  half  of  the  gaoda  inaared,  or  the  gnaa  emonnt  paid  for  them.  Budd  t>.  Union  Int- 
Company,  4  M'Cord,  1.  In  Hall  e.  Ocean  Int.  Company,  91  Kck.  479,  it  wai  bdd, 
that  in  making  the  eatimate  to  aicertsin  whether  tbe  Iom  waa  technically  total,  or  » 
the  amonnt  of  fifty  per  c«nt  on  the  mm  intnred,  inclnding  the  pnmiam,  iiemi  wkkh 
Bhoold  bo  carried  to  the  account  of  general  average  are  not  to  be  inclnded.* 

(o)  Guerlain  h.  Colnmbian  Ina.  Company,  7  John*.  627;  Deidericks  v.  Com.  Im. 
Company,  10  Ibid.  334 ;  Condy's  Honhall,  eoo ;  9  PhOlipt  on  Inannmce,  370 ;  Talin, 

Phillips  t>.  Naine,  4  Mann.  Qt.  &  BcotI,  343.    Surveyor*!  Rsea  and  genend  a-nnge 
losses  oDght  to  be  exolnded.    Hedler  d.  New  Tork  In*.  Co.  6  I>aer,  SS3. 

The  insared  cannot  abandon  a  Teasel  which  has  orriTed  at  her  port  of  detlinatiiMi, 
damaged  to  aa  amonnt  less  than  half  her  ralnalion,  and  which,  the  owners  bong 
present,  is  sold  by  the  master  merely  from  inabili^  to  raise  fiindi.  Allen  v.  CodI' 
merdal  Ins.  Company,  1  Gray,  IM.    In  this  case,  the  ship  had  been  bottomried  bt 

made  till  snrh  lien  had  been  discharged. 
*  Bosetto  V.  Gnmey,  11  C.  B.  176. 
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and  flnctiULtmg  rule  as  to  the  alloirance  of  one  third  new  for  old 
there  ia  no  doubt  of  its  application  in  cases  of  partial  loss ;  bo 
such  a  deduction  is  not  allowed,  and  does  not  apply  to  cases  o 
total  loss,  (b)  The  reason  of  this  allowance  to  the  underwriter 
of  one  third  of  the  expense  of  the  reparations,  is  on  account  of 
the  better  condition  in  which  the  ship  is  put  by  them  than  sb< 
was  when  insured,  and  the  owner,  when  he  comes  again  into  tfat 
possession  of  bis  vessel,  receives  the  benefit  of  the  repairs.  Bol 
neither  the  reason  of  the  rule,  nor  the  rule  itself,  applies  to  the  case 
of  a  ship  suffering  a  partial  loss  on  her  first  voyage,  when  she  ii 
new,  and  cannot  be  made  better  by  repairs,  (o) '  The  half  value 
which  authorizes  an  abandonment,  is  half  the  sum  which  Uie  skip, 
if  repaired,  would  be  worth,  without  any  such  deduction,  (rf) 

Upon  a  valid  abandonment,  either  of  the  vessel  or  of  the  cargo 
insured,  the  master  becomes  the  ^ent  of  the  insurer,  and  the 

dient  in  asceitaJning  vhether  the  injarj  b^  the  disaster  ig  toora  Oitu  ono  halT  of  ibe 
vewd  or  Dot  Bradlie  v.  The  Mwjland  Ins.  Compwiy,  13  PeWn  TJ.  S.  378.  Thii 
decision,  prononnced  b;  Mr.  Justice  Slory,  Has  In  conformity  wicli  the  docaine  lie- 
clared  by  bim  in  tbe  case  of  Peele  v.  The  Merchants'  Ins.  Company,  3  Mason,  37 ;  but 
a  different  rale  bns  been  adopted  in  Massachusetts  and  Neir  Tork,  in  avawal  cm- 
tradiction  to  the  decision  in  the  federal  conrL  It  is  held,  in  the  courts  in  than 
states,  that  the  valne  of  the  vessel,  ai  agreed  npon  by  the  parties  and  inserted  in  ilie 
policy,  is  to  be  taken  u  the  true  tbIub,  in  determining  whether  the  repairs  could  ex- 
ceed half  her  ralnc,  in  reference  to  the  question  of  abandonment ;  and  that  it  gorenu:, 
as  well  when  the  assured  claims  for  a  technical  total  loss,  as  when  he  claims  for  i  loss 
by  a  total  destmction  of  the  ship  ;  and  fnrther,  that  in  detennining  the  same  quadoo. 
the  deduction  of  oue  third  new  for  old  was  to  be  made  from  the  estimated  amount  of 
the  ropoire.  Deblois  v.  The  Ocean  Ini.  Company,  16  Fick.313;  American  Ins.  Com- 
pany V.  Ogden,  20  Wendell,  287,  297-SO0.> 

(b)  Peclou.  Tbe  Merchants' Ids.  Company,  3  Mason,  28,  73-77. 

(c)  In  Pirie  n,  Steele,  8  Carr.  &,  Pa.  200,  it  was  a  matter  of  dispute  when  a  ressd 
may  be  said  to  be  on  her  first  voyage.  Lord  Abinger  thought  the  best  method  was  to 
make  the  deduction  of  one  third  new  for  old  depend  npon  the  age  of  the  ship,  to  be 
Bpecilied  in  the  policy. 

(d)  Dupuy  V.  U.  Lib.  Company,  3  Johns.  Cas.  162.  Contra,  Smith  v.  BeU,  3  Ciinw, 
Cas.  153 ;  Coolidge  v.  Qloncester  Ins.  Company,  19  Mass.  341 ;  Feele  v.  Hariae  Ini- 
Company,  3  Mason,  7S,  77  ;  Williams  v.  Soflblk  Ins.  Company,  3  Sumner,  270.  The 
extent  of  loss,  in  the  case  of  a  ship,  says  Bonlay  Paly,  is  estimated  by  a  companion 
of  the  ralne  in  the  policy  with  the  value  at  the  p^ce  of  loss,  ind  not  with  the  unonnt 
of  the  expense  requisite  to  repair.    Cours  de  Droit  Com.  torn.  iv.  252. 

^  Allen  V.  Com.  Ins.  Co.  1  Gray,  154. 

*  In  the  United  States,  the  dedncdon  is  mode,  whether  the  vend  be  new  or  dd,  on 
har  first  or  any  subsequent  voyage.  See  jmt,  p.  [339].  See,  also,  Orrok  v.  Common- 
wealth Ins.  Co.  31  Pick.  466;  ITickels  d.  Maine  Fire  &  Mar,  Ins.  Co.  II  Haas.  253'. 
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diases  in  the  Tessel,  or  ransomii  her,  the  insorer  wiU  be  entided 
the  benefit  of  the  porchase  or  composition ;  and,  on  the  other  hai 
if  the  insured  aSEirms  the  purchase  of  the  master,  it  will  be  at  t 
option  of  the  insurer  a  waiver  of  the  abandonment.  The  insoi 
can  accept  of  the  repurchase  of  the  master,  as  his  constmcti 
a^ent,  and  affirm  the  act,  or  he  maj  leave  it  to  fall  apcHi  the  m 
ter.  {d} 

Th«  assured  has  the  right  of  abaadoning  the  freight  when  Ae 
has  been  a  constructiTe  total  loss  of  the  ship ;  and  he  has  sustain 
a  total  loss  of  the  freight,  if  he  abandons  the  ship  to  the  nndt 
writers  on  the  ship,  when  the  case  justifies  it,'  for  after  euch  aba 
donment,  he  has  no  longer  the  means  of  earning  the  freigbtr  or  < 

receiving  it  if  earned,  for  the  f^ght  goes  to  the  undervri 
•  338    ers  on  the  ship,  (e)     But  •  it  has  been  a  very  oontrovert* 

question,  whether  an  abandonment  of  the  ^p  transf^n 
the  freight  in  vbole  or  in  part  It  was  finally  settled  in  the  juri 
prudence  of  Kew  York  and  of  Massachusetts,  and  adopted  as  th 
true  rule  in  the  Circuit  Court  of  the  United  8tat«a  for  Massachnaetti 
that  on  an  accepted  abandonment  of  the  ship,  the  frei^t  eamei 
previous  to  the  disaster  was  te  bo  retained  by  the  owner,  or  hi 
representative,  the  insurer  on  the  freight,  and  apportioned  ^mi  r«ti 
tftn«r»  ;  and  that  the  freight  subsequently  earned  went  to  the  in 
surer  on  the  ship,  (a)    In  the  case  of  Armroyd  v.  Union  Innr 

iritb  the  abip-owner,  and  not  running  toilh  the  riip.  There  ia  b  Bnggeation  of  Hi 
Justice  PatHBia,  to  the  Mine  cSect,  ia  Coolidgo  i>.  Gloacester  Marine  Ini.  Compur,  1' 
Mass.  343.  The  andemriler  cannot  claim  SBlvage  propertj  imleM  there  hu  boo]  u 
abandonment  of  the  property  made  and  accepted.  The  Ship  Beniy  Ewhank,  1  Smn 
ner,  400. 

(d)  Baidler  ft  Crtug  d.  Church,  cited  in  3  Cainei,  !8fl ;  TTnited  Ina.  Companj  b 
Robinson,  Ibid.  280 ;  Jnmel  v.  Marine  Ina.  Compan;,  T  Johns.  419 ;  WiUard  r.  DoTT 
3  Mason,  161 ;  Boolaj  Psty,  tit.  11,  aec  5. 

(<)  Benson  v.  Cbapman,  6  Mann,  &  Gr.  810. 

(a)  United  Ids.  Company  c.  Lenox,  1  Johns.  Cas.  377 ;  S  Ibid.  443 ;  Davy  e.  Hillel 
3  Caioea,  SO ;  Marine  bis.  Company  i>.  United  Ins.  Company,  9  Johni.  186 ;  Coalidgi 
V.  Oloncester  Mwfse  Int.  Company,  19  Mast.  941 ;  Hammond  ■>.  Essex  Ktb  and  Ui 
Tine  Int.  Company,  4  Haaon,  196.  Bo,  in  the  caae  of  m  mortage  of  ■  ship  wlulNs 
sea,  and  poweNlon  taken  nnder  It,  the  aeernlnf  fteight  passes  lo  the  mortgagee,  a 
incident  to  the  ship.    Dean  v.  M'Qhie,  IS  J.  B.  Moon,  IW. 

■  The  contract  of  insurance  apon  fMght  wiD  ba  eonstcned  indepondendy  of  tb 
interest  of  the  insured  or  nnderwriters  on  the  cargo. 

If  the  Tessel  is  In  a  condition  to  cany  on  the  cargo,  or  if  another  Teasel  can  be  pn 
cnred,  tbe  cargo  mnst  be  carried  on.  Hngg  v.  An^sta  Ins.  and  Banking  Oj.  7  Hn 
9M ;  Moss  v.  Smith,  9  Hann.  Gr.  &  Scott,  M ;  Ogden  e.  Oen.  Mat.  Int.  Co.  S  Dna 
sot ;  BogeiB  It.  Murray,  3  Bosw.  357. 
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on  tiie  ship.  The  constmctioii  ^ven  to  the  code  b;  tfae  Bo 
Court  at  Bennes,  in  1822,  in  the  case  of  Blaae  t.  Company  of  G 
eral  Asturance  at  Paris,  was,  that  the  future  freight  did  not  p 
the  insorer  on  the  ship,  but  only  the  freight  on  the  goods  saved  i 
ah'cady  earned  at  the  time  of  the  loss  (&) 

(2.)     Of  (he  a^'vttmmt  of  partial  losses. 

In  an  open  policy  the  general  rule  is,  Uiat  the  actual  or  ma^ 
value  of  the  subject  insured  is  to  be  estimated  at  the  time  of  i 
commencement  of  the  risk.  The  object  of  inquiry  is,  the  b 
value  of  the  subject  put  at  risk,  and  for  which  an  indemnity  i 
stipulated ;  and  the  question  of  total  or  partial  loss  does  not  to 
on  the  estimated  value,  in  a  valued  policy,  but  upon  a  view  of 
the  circumstances  attending  the  loss,  (c)  ^ 

There  are  two  kinds  of  indemnity  that  may  lawfully  be  obtain 
under  a  contract  of  insurance.  The  first  is,  to  pay  what  the  goo 
would  have  sold  for  if  they  had  reached  the  place  of  destinatioi 
and  the  value  there  consists  of  the  prime  cost  and  expenses  of  11 
outfit,  the  freight  and  expenses  at  the  port  of  delivery,  and  t] 
profit  or  loss  arising  from  the  state  of  the  market.  This  sped 
of  indemnity  puts  the  insured  in  the  same  ratuation  as  if  no  lo 
had  happened.  The  other  kind  of  indemnity  is  to  pay  oolj  tl 
first  cost  of  the  goods,  or  the  market  value  at  the  time  and  plu 
of  the  commencement  of  the  risk,  and  the  expenses  incurred ;  an 
this  places  the  insured  in  the  situation  he  was  before  he  undertoo 
the  adventure,  (d)  It  annuls  the  speculation,  and  excludes  tl 
consideration  of  any  eventual  profit  or  loss.    The  first  kind  of  ii 

(»)  Baulay  Paly,  tit  II,  sec.  8. 

(c)  Tanng  d.  Tnrmg,  S  Maun.  &  Gr.  593,  597, 601.  Tba  qnestion  whciher  t  lo 
be  total  or  partial  is,  whether,  in  the  condition  of  the  ship,  the  owner,  ai  ■  mia  t 
prndence  and  discretion,  would,  under  the  dnumstances,  if  muninred,  have  aold  tt 
(hip,  or  have  endeavored  to  get  her  off  and  repair  her.  Domett  v.  Tonng,  I  Cur, 
M.  465,  S.  P.  A  partial  laa  is  ft^nentl/  termed  a  parHa^  BTeiage,  in  disdoclic 
from  a  gtTival  average  ;  and  Mr.  Benecke  sajs,  that  it  denotes,  in  general,  erei;  kin 
of  expense  or  damage,  short  of  a  total  loss,  and  which  is  to  be  borne  bj  the  [oirpTHru 
□f  the  particolar  concern ;  and  he  says  it  is  expressive,  and  onght  to  be  retaiiii' 
Steveni  &  Benecke  on  Average,  b/  Phillips,  341. 

{d)  See  si^ini,  374,  a.  b ;  Maicheasean  v.  The  Herchants'  Ins.  Co.  1  Bob.  (Lomi 
43S. 

I  The  Law  Beporter  for  Feb.  1S48,  contaiiu  an  elabo 
adjustment  in  cases  of  partial  loss  on  profits. 
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*  SS7  justmoit  aififorcb  no  perfect  indemmty  *  to  Hie  inmzed,  k 
he  haa  to  p&j  freight  for  the  goods  as  if  Ihey  were  soniu 
and  which  &«ight  he  caimot  recover  of  the  inmrer.  Varioiu  q 
pedients  have  been  suggested  to  remedy  the  inotHtTenieDce,  and  tii 
true  one  is  to  insure  the  sum  to  be  paid  for  the  frei^t  and  chai^ 
at  the  port  of  deUTery.  (a) 

We  have  seen,  in  a  former  lecture,  (i)  thst  an  a^nstment  of 
general  average  at  a  foreign  port  is  eonclusirB ;  and  it  is  equiU 
60  between  the  parties  to  the  policy,  imd  between  the  parties  i 
interest  in  the  adveaiturs.  (c)  It  is  the  mle  in  all  the  forei^ 
countriee  tat  the  underwriter  to  be  boiuid  hy  foreign  adjustmeu 
of  general  average,  unless  there  be  a  stipulation  to  the  contrar 
in  the  policies,  as  is  the  case  in  those  of  tihe  insurance  companie 
at  Paris.  (tZ)  There  is  a  material  difierence  between  the  adjosl 
ment  of  a  partial  loss,  and  of  a  general  average,  since  the  foi 
mer  is  adjusted  according  to  the  value  at  the  time  and  place  ol 
departure  of  the  vessel,  and  the  latter  according  to  the  value  at  tbi 
fore^  port,  (e)  And  as  in  coses  of  partial  loss,  it  is  to  be  adjusta 
upon  a  comparison  of  the  gross  proceeds  of  the  sound  and  damagec 
goods,  the  underwriter  has  nothiug  to  do  either  with  the  state  ol 
the  market,  or  with  the  loss  on  landing  expenses,  freight,  and  dutf 
accruing  in  coosequence  <^  the  deterioration ;  for  no  premium  i: 
paid  for  those  items,  and  all  other  modes  of  adjusting  particolBj 
average,  exoept  that  founded  on  the  principle  of  Ike  gross  proceeds, 
are  erroneous.  (/)    In  settling  losses  under  the  memorandum  in 

(a)  B«necke  on  Indemnity,  17-89.  (A)  ^nte,  L«ct.  47,  p.  [Hi]. 

(c)  Thongh  tbe  foraign  a^ottiaeitt  be  oondoain  m  between  the  portiee  to  it,  jei  tbt 
part;  to  whom  tbe  eontribation  bas  been  made  ii  not  reatrieted  in  hi«  diini,  nnder  ibt 
polic]',  to  the  iniii  apportioned  at  hii  ihare  of  the  )om,  when  itfmlli  abort  of  acom^Mi 
indemoi^.    Thomlon  s.  TTnited  Sutea  Ini.  Companj,  3  Fairfield,  154. 

((j)HoUo;,b. S, c. 6, MC.16;  71CsBa.370i  SCowen.eS;  BeneckeoiiL)demnit7,39l' 

(e)  Emerigon,  659,  c  IS,  mc.  44 ;  Ord.  de  Is  Mar.  tit.  Dn  Fret.  an.  S. 

(/)  Benecke  on  Indenuiit;,  436,  427.  In  the  a4in*tmeDt  of  loee  on  a  poljcj  m 
'  profits,  it  is  not  neceeMU?  to  Bhow  what  the  proflti  would  have  been  if  the  losa  M 
not  happened.  It  U  mffieient  to  ahow  interett  in  the  cargo,  and  the  loei  thereof.  Tbe 
lou  of  tho  cargo  earritt  with  it  tbe  lou  of  the  profit*,  dther  in  whole  or  in  part,  u  ibe 
case  may  be.  If  the  cargo  be  totally  lost,  the  loM  on  the  policy  on  profiM  i<  »'»'■ 
If  partial  on  the  cazgo,  it  ia  partial  on  the  proflta,  and  to  tbe  aame  extent  Tbe  *>'■ 
vagt  on  wtiat  is  saved  of  the  cargo  it  credited  to  the  innirer  on  profit*,  »a  «tll  *> " 
the  insurer  on  cargo.  They  atand  on  tbe  tame  fbotiag  [nvdaely.  Heniicluai]  e-  U"- 
getM>n,  a  East,  549,  note ;  Barclay  r.  Couaina,  8  Eatt,  S44  j  FatapMo  Ina.  Conpnr^ 
Conlter,  3  Fetera  U.  8.  In  aome  of  the  New  York  poUdea,  this  principle  ii  ipo^ 
recognized  by  the  intiodnction  of  the  clause  in  policies  on  profits,  that  tlup^  " 
mtject  to  lAe  tonw  avtmye  and  beiffll  of  mJvagt  at  cargo. 
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ordinaiy  vaste,  and  prodaced  hy  some  extraordinary  accid^it 
The  practice  is,  to  ascertuo,  in  each  particoJar  case,  what  tunoiui 
of  leakage  is  to  be  attributed  to  ordinary  causes,  or  the  fiuilt  a 
the  insured,  or  bad  stovt^,  and  what  to  the  perils  of  the  sea ;  m&d 

in  piirsuing  this  inquiry,  the  season  of  the  year,  the  nator 
*  339    of  the  articles,  the  description  of  the  vessel,  *  the  length  o 

the  voyage,  and  the  stowage,  are  all  to  be  considered,  (a) 
-  An  adjustment  of  a  loss  cannot  be  set  aside  or  opened  except  oi 
the  ground  of  fraud,  or  mistake  of  facte  not  known.  It  is  onl 
prima  facie  evidence  of  the  claim,  and  the  party  must  hare  a  fvi 
disclosure  of  the  circumstances  of  the  case  before  he  will  be  cm 
eluded  by  it.  In  the  language  of  Lord  Sllenborongh,  they  mus 
all  be  blazoned  to  him  as  tbey  really  existed,  (b)  And  in  makinj 
the  adjustment,  in  the  case  of  a  partial  loss,  the  rule  is  to  ap^] 
the  old  mat«nals  towards  the  payment  of  the  new,  by  deductioj 
the  value  of  them  from  the  gross  amount  of  the  expenses  for  tb 
repairs,  and  to  allow  the  deduction  of  one  third  new  for  old  upoi 
the  balance.  (<;)  In  England,  if  the  iigurj  be  sustuued,  and  tb< 
repairs  made,  when  the  vessel  is  new,  and  on  her  first  voyage,  nt 
deduction  of  new  for  old  is  made  ;  because,  the  vessel  being  new 
it  is  not  supposed  that  she  is  put  in  better  condition  by  tiie  re 
purs,  {d)  But  in  this  country  that  dktinction  has  not  been  adopt 
ed,  and  the  deduction  of  one  third  new  for  old  is  made,  whethei 
the  vessel  be  new  or  old.  {e) 
The  insurer  is  liable  for  all  the  labor  and  expense  attendant  upoi 

(a)  Phillipa  on  InsaroDCe,  toI.  i.  US,  S47 ;  Hillu  on  Insonmce,  133 ;  2  Tilin,  14 
SO,  83;  1  Einerigon,391,  c.  12,  see  9. 

(b)  Dov  D.  Smith,  1  Cunea,  33 ;  Bhepherd  v.  Chowter,  I  Campb.  N.  P.  874 ;  Stce 
V.  Lacy,  3  Tannt.  S86. 

(c)  BnrnM  n.  Nat  lai.  Componj,  1  Cowen,  9S5 ;  Savage  C.  J.,  in  Dtc^  c.  Nci 
Toil  Ins.  Companj,  4  Ibid.  34S ;  Brooki  v.  Oriental  Ini.  Company,  7  Pick.  299 
Eager  f.  Atlaa  Ins.  Companj,  14  Ibid.  141.  See  npro,  331.  The  rnle  applies  eqnalli 
to  steam-ressels  insured  on  onr  interior  waters.  WaUace  v.  Ohio  Ins.  Company, ' 
Ohio,  334.  In  Potter  v.  The  Ocean  Ins.  Companj,  3  Snmner,  !7,  it  was  held,  that  ii 
case  of  leptun  to  the  ship,  bj  the  perils  insured  against,  the  dednction  of  one  third  net 
for  old  waa  applicable  onlj  to  the  labor  and  materials  employed  in  the  repairs,  and  ti 
the  new  articles  pnrcbased  in  lien  of  those  lost  or  destrojed. 

(d)  Fenwick  v.  Bobineon,  1  Dansoa  t  Lloyd,  8 ;  3  Can-.  &  Pa-  323. 

(<)  Donham  v.  Com.  Ini.  Company,  II  Johns.  3IS ;  Sewall  v.  V.  8.  Int.  Compuj 
11  Pick.  90.  Temporary  repairs  in  the  coane  of  the  voyage  an  beld  to  be  particiiliJ 
arerage;  but  other  rep«dn  abroad,  &om  strict  neceuity,  to  enable  the  veasel  to  rctnn 
and  which  become  asalett  aftenrardi,  are  general  avenge.  Brooks  v.  Oriental  Is* 
Companj,  7  Ibid.  859. 
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commenced,  the  insared  is  entided  to  a  return  of  premiain.  If 
the  insurance  be  made  without  any  interest  whaterer  in  the  thing 
insured,  and  this  proceede  through  mistake,  misinfonnation,  or  ao; 
other  innocent  canse,  the  premium  is  to  be  returned.  So  if  the 
insurance  be  made  vith  short  interest,  or  for  more  than  the  real 
interest,  there  is  to  be  a  ratable  return  of  premiiua.  If  ttie  riA 
has  not  been  run,  Thetber  it  be  owing  to  the  £aiilt,  pleasure,  or 
will  of  the  insured,  or  to  anj*  otiier  cause,  the  premium  moat  be 
returned,  for  the  consideration  for  t^ch  it  was  given  fiulB.(a)' 
If  the  vessel  never  sailed  on  the  voj^ie  insured,  or  the  poliey  be- 
came void  by  a  failure  of  the  warranty,  and  witihont  fraud,  tiie 
ydticy  never  attached ;  but  if  the  risk  has  once  commenced,  tboo^ 
the  vo3f^  be  immediately  thereafter  abandoned,  there  is  to  be  no 
return  or  apportionment  of  premium.  And  if  the  premium  is  to 
be  returned,  it  is  the  usage  in  every  country,  where  it  is  not  othei^ 
wise  expressly  stipulated  in  the  policy,  for  the  insurer  to  retain  one 
half  per  cent  by  way  of  indemnity  for  ias  trouble  and  concern  in 
the  transaction,  (b) 

The  insurer  retains  the  preminm  in  all  cases  of  actual  &aad  on 
the  part  of  the  insured  or  his  agent,  (c) '  So,  if  the  trade  be  in  wy 
respect  illegal,  the  premium  cannot  be  reclaimed,  [d)  If  the 
voy^e  be  divisible,  there  may  be  an  apportionment  of  the  pre- 
mium ;  and  if  the  risk  as  to  the  one  part  of  the  voyage 
*  342  *  has  not  commenced,  the  preminm  may  be  proportumaiUy 
retained.  But  the  premium  cannot  be  divided  and  appor- 
tioned, unless  the  risks  were  diriaible  and  distinct  in  the  policy. 
If  the  voyage  and  the  premium  be  entire,  there  can  be  no  app(U>- 
tionment.  It  is  requisite  that  the  voyage,  by  the  usage  of  trade  or 
the  agreement  of  parses,  be  divisible  into  distinct  ranks ;  and,  in 

(a)  Tyiie  v.  Fletclier,  Cowp.  866  ;  Lorwna  v.  ThomlinBon,  Dong.  585 ;  8  Tem 
Bep.  156,  Big.  Holmes  v.  TJniKd  Ids.  Company,  S  Johni.  Cis.  3S9 ;  Taylor  d.  Sunt 
ner,  4  Maai.  56. 

{b)  Emerigon,  torn.  ii.  154;  3  Phillips  on  Insorance,  fiS6 ;  Code  de  Comnurce,  uL 
349 ;  Hendricks  n.  Com.  Ins.  Companj,  8  Johns.  I. 

(c)  Tyler  v.  Home,  Park  on  lDsiiranc«,  fiSS ;  Chapman  u.  Fraier,  ManhaU  on  b 
■nninee,  692 ;  Boyt  v.  C^man,  S  Mass.  336. 

(J)  Morck  V.  Ahdii  Bos.  &  Pnll.  35 ;  Vandyck  ti.  Hewitt,  1  East,  ». 

1  New  Tork  flie  Int.  Co.  V.  Roberts,  4  Doer,  141.  If  tlie  policy  do«a  not  attKh  on 
Bceonitt  of  a  material,  though  not  frandnlent,  murepnseiitation,  the  innmd  ii  vlilM 
to  a  retnm  of  the  preminm.    Anderson  v.  Thornton,  SO  £ng.  L.  &  Eq.  339. 

*  Friesmnth  v.  Agawam  M.  F.  In*.  Co.  10  Cosh.  587. 
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IV.    Of  £&e  tmters  <m  Bi$urance  Law. 

I  have  now  finished  a  surrej  of  the  leading  doctrines  of  marii 
insurance,  which  is  by  far  the  most  extensive  and  complex  title  i 


notes  sre  Availftble  secniities,  though  the  premiiuni  Teceired  bj  the  nmken  MiMmu 
to  ou[j  a  part  of  the  note,  or  the  campanj  failed  to  undemtte  ibr  the  maktta.  D 
raiimea  v.  The  March.  Mnt.  Iiunraace  Company,  1  Conut.  371 ;  Hone  v.  Folgcr, 
Sandf.  (N.  T.)  177 ;  Brown  v.  Croohe,  1  ComsL  51.  The  policj  once  attached  is 
valid  conrideration  for  the  preniiiini  note,  which  remaini  in  fbim,  notwithstanding  S 
nleaee  or  dlKbarge  of  (he  policy,  till  the  diadiarge  is  commnnicated  to  the  offio^  ai 
the  Bwessmenta  and  dnes  are  paid.  Atlantic  Ins.  Co.  e.  Qoodall,  35  N.  Hamp.  n 
Bat  the  notes  given  for  preminms  must  be  those  of  the  persons  insured  and  not  tbo! 
of  strangers  having  no  interest  in  the  compaej.  Mut  Bel).  Ijfe  Ins.  Co.  t,  Davis, 
Eenum,  G69. 

It  ma;  be  laid  down  generally,  that  these  notes  are  valid,  like  other  notia,  in  th 
butds  of  all  ionafile  holdera,  whether  before  or  after  maturity,  whether  n^otialed  b 
the  company  itself  or  by  receivers  after  its  insolvency,  or  whether  given  before  or  sob 
uqnent  to  the  time  the  company  goes  into  buuneas.  And  notes  given  in  renewal  ol 
the  ori^nal  notes  stand  on  the  same  footing  as  the  original  notes.  Howland  *.  Ujir 
3  ComsL  aSO ;  Aapinwall  t>.  Meyer,  S  Sandf.  (N.  Y.)  180 ;  Bronwer  v.  Appleby,  1 
Sandf.  (N.  Y.)  158  ;  Hone  v.  Allen,  Id.  ITl,  n. ;  Hone  v.  Folger,  1  Sandf.  (N.  Y.J  IT7 ; 
Merch.  Mut  Ini.  Co.  s.  De  Fuga,  1  Sandf.  (N.  Y.)  18i ;  Bronwer  e.  Harbcck,  I  Dner, 
tl4 ;  White  v.  Haight,  16  N.  Y.  (3  Smith)  310.  And  such  notes  when  in  1^  dfect 
payable  preseutij  are,  without  any  actual  demand,  barred  in  six  years  tmder  lbs  itatiite 
of  LmitAtions.  Howland  d.  Edmonds,  S4  N.  Y.  307.  See  Hope  Mnt.  Int.  Co.  v. 
Weed,  28  Conn.  SI ;  and  Dana  v.  HnuBOD,  23  N.  Y.  BM.  If  aAer  a  note  is  ginn,  ibe 
maker  pays  premiums  to  the  company  on  insurances  made,  he  is  entitled  to  ban  sock 
sums  indorsed  on  the  note.  Herch.  Mat.  Ins.  Co.  v.  Leeds,  I  Sandf.  (N.  Y.)  ISS. 
But  if  before  the  matntity  of  inch  note,  premiiune  have  become  due,  which,  at  in 
matnriqr,  he  pAje,  and  renews  the  note  without  any  dednetion  fbr  such  pnmiuu, 
he  cannot,  at  the  maturity  of  the  second  note,  demand  a  deduction  from  it  d'  ite 
premiums  paid  before  the  renewal  of  the  fint  note.  Home  c.  Bollin,  I  Sandf.  (N.  T.) 
ISl. 

Ifanolebe  given  to  the  company  to  enable  the  maker  to  vote,  and  with  a  bwwl 
edge,  express  or  implied,  that  the  note  would  appear  on  the  statement  of  the  assets  of 
the  comptyiy,  the  maker  will  be  liable  on  such  note.  Bronwer  v.  Hifl,  i  Sandf  (K. 
T.)  629. 

These  notes  bdng  given  to  the  company  for  the  security  of  ptffties  dealing  iriih  it, 
the  trustees  or  president  have  no  right  to  return  the  notes  to  the  makers,  unless  (or  a 
valnaUe  consideration ;  and,  it  tssni,  a  conrt  of  equity  will  compel  ta  indorsemcni  ii 
fiivor  of  the  compuiy  by  any  maker  who  may  thus  have  obtained  posaocsioa  of  the 
notes  loaned  to  the  company.  Bronwer  v.  Crosby,  1  Sandf  (S.  Y.)  639;  Same  v. 
Hill,  Id.  629;  Hone  r.  Allen,  Id.  175;  Bronwer  cAf^by,  Id.  1B9.  See  Snunet  c. 
Beed,  4  Sandf.  {S.  Y.)  2S9.  The  maker  of  the  premitun  note  is  liable  fbi  aasessmean 
to  meet  the  deficiendea  of  other  nu»nbers.  Bangs  v.  Gray,  2  Kenan,  477.  See,  how- 
ever, Herkimer  Co.  Mnt.  Ins.  Co.  e.  Fnller,  14  Barb.  (N.  Y.)  373 ;  Shanghnaay  >. 
Bensselaer  Ins.  Co.  21  Id.  605. 

The  legislature  of  New  York,  at  its  session  in  I&iS,  (Laws  1S49,  ch.  308,)  enactgd  s 
general  insurance  law,  containing  minute  and  comprehensive  provisioni  fbr  the  fbr 
mation  and  govemmait  of  companies,  for  tbe  insuraace  of  lives,  buildings,  and  ns- 
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lav  of  natioDB,  and  grounded  upon  principles  of  oniTensl  eqtdtj 
It  pervades  ereiywhere  the  institutioDa  of  tiiat  vsst  comhmatioi 
of  Ohristian  nations,  which  coDstitates  one  oonunnnity  for  coa 
mercial  purposes  and  BO(»al  intercourse ;  uid  ihe  interchange  d 
principles  and  spirit  and  literature,  which  that  interconise  pre 
duces,  is  noT  working  wonderM  iin|nroTem^tB  in  the  moral  atu 
political  condition  of  the  human  race. 

The  general  pi;ihciples  of  insnranoe  law  rest  on  solid  foauda 
tions  of  justice,  and  are  recommended  b;  their  public  utility' ;  am 
yet  it  is  a  remarkable  fact,  that  none  of  the  nations  of  antiquity 
though  some  of  them  were  very  commercial,  and  one  of  them  i 
great  maritime  power,  appear  to  have  used,  or  even  to  have  beei 
acquainted  with,  this  invaluable  contract,  (a)  It  was  equally  i 
stranger  to  the  early  maritime  codes  com[dled  on  the  rerival  ol 
arts,  learning,  and  commerce,  at  tiie  conclusion  of  the  middle  ages 
The  Consolato  del  Mare,  the  laws  of  Oleroo,  and  the  laws  of  tht 
Hanseatic  Association,  were  all  silent  upon  the  subject  of  the  con 
tract  of  insurance.  The  first  allusion  to  it  is  said  to  have  been 
made  in  the  latter  part  of  the  fouri«enth  century,  and  where  w{ 
should  not,  at  that  early  age,  have  first  expected  to  find  it ;  in  tk 
laws  of  Wisbuy,  compiled  in  the  Teutonic  langu^e  on  the  bleak 
shores  of  an  island  in  the  middle  of  the  Baltic  Sea.  (5)    It  is  ec 

(a)  BjnkerBlioek  utd  Emerigon  both  agree,  that  the  contract  of  insnranot  ww  bo< 
to  be  fbund  in  the  Bonun  law,  though  some  tiacea  of  it  have  been  (oppaaed  to  b« 
percciTed  in  the  Roman  histoiy.  B;nk.  QoKat.  J.  Pnb.  Ub.  I,  c.  SI.  Einengon,  da 
Asa.  Bref.  John  Dner,  Esq.,  haa  recently  bealowed  a  learned  ezaminaiion  and  able 
argument  npon  the  qneation,  whether  marine  inaniance  wai  known  to  the  andenii, 
and  he  givea  strong  preaumptiTB  naaons  in  faror  of  the  nae  of  that  iniuraDes  among 
the  Bomaus.  Bee  his  Preliminarj  Lectoie  to  a  ConiM  of  Lectoras  on  Marine  Innu^ 
ance.  New  York,  1S44,  and  which  now  constitnlea  the  fint  Lecture  of  (he  Introdnctoij 
Disconne  to  hil  great  work  on  The  Law  and  Practice  of  Marine  bunrance,  ni-  i< 
edit.  New  York,  1S4S.  If  he  ihonld  finish^  the  extensive  work  which  he  ia  engaged  in 
preparing  for  the  presi,  (and  in  which  I  wish  him  ereiy  encouragement,)  he  wQl, 
judging  from  hia  known  emdicion  and  talents,  as  well  as  from  the  sample  before  as, 
give  to  the  public  a  treatise  of  ezhaustiug  research,  skilAil  criticism,  and  oonaummita 
alnli^. 

(fi)  The  allunon  to  marine  insurance,  in  art.  66  of  the  Laws  of  Wiahuj,  is  bo  ob- 
scure or  equivocal,  that  the  most  celebrated  jurists  have  difiered  in  ojnnion  as  to  the 
origin  of  the  contract.  Cleirac,  in  his  commentary  on  that  article  of  Ae  J^m  of 
Wisbuy,  applies  it  directly  to  insurances  ;  and  he  had  studied  that  oompiladon  tho^ 
Dughly,  for  he  translated  it  into  French,  from  the  old  Qerman,  or  Tudeaqne  langnig*, 
in  which  the  code  had  been  preserved  to  his  day.  In  the  coUsction  of  Sea  Lam, 
published  at  London,  under  Queen  Anne,  the  article,  aa  translated,  applies  to  marix 
insnrance.    Emerigon,  also,  in  the  prehce  to  his  treadle,  gives  that  constntctioD  V 
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Uiaii;  of  the  states  and  great  commercial  dties  of  Snrope, 
the  early  periods  of  modem  hietozy,  made  and  pablisbed  ordmam 
relating  to  insurance,  and  most  of  them  have  been  collected 
Magens's  Essay  on  Insorance,  published  in  1755.  The  moet  i 
portant  of  diese  compilations  were  the  ordinances  of  Barceloi 
Bilboa,  Florence,  Genoa,  Antwerp,  Botterdam,  Amsterdam,  Copt 
hagen,  Stockholm,  and  Konigeberg,  as  well  as  royal  ordinances 
the  kings  of  France,  Sptun,  and  Portagal.  They  are  authen' 
memorials  of  the  prosperity  of  commerce,  and  evidence  of  t 
early  ust^es  in  respect  to  a  contract  goremed  by  gener^  princiid 
of  policy  and  justice.  We  may  also  refer  to  the  decisions  of  ti 
Bota  of  Genoa,  (of  which  so  much  use  is  made  by  Boccna,) 
show  how  early  and  extensively  insurance  questions  became 
source  of  litigation  and  topic  of  discussion  in  the  cour 
*  846  of  *  justice,  (a)  But  without  dwelling  upon  these  historic 
views,  my  object  at  the  close  of  this  lecture  is,  merely  t 
direct  the  attention  of  the  student  to  the  character  and  value  c 
the  most  distinguished  works  which  liave  elevated  and  adomei 
this  branch  of  the  law. 

The  earliest  work  extant  on  insurance  is  the  celebrated  FrencI 
treatise  entitled  Le  Guidon.  It  wa^  digested  and  prepared  somt 
centuries  ago,  by  a  person  whose  name  is  unknown,  for  the  use  of 
the  merchants  of  Bouen.  It  was  published  by  Cleirac,  in  1671,  in 
his  collection  entitled  Lee  TTs  et  Coutumes  de  la  Mer ;  but  it  va: 
a  production  of  a  much  earlier  date,  and  it  contains  decisive  evi- 
dence that  the  law  of  insurance  had  become,  in  the  sixteeatb 
century,  a  regular  science.  Emerigon  viewed  it  as  containing  tb€ 
true  principles  of  nautical  jurisprudence,  and  valuable  for  its 
wisdom  and  for  the  great  number  of  principles  and  decisions  wliicb 
it  contained ;  and  when  Cleirac  gave  to  the  world  his  revised  ami 

ncbU  produit  da  g^tU  dt  thoaimt,  el  le  premier  pamnt  da  aommerae  maritime.  It  a  eawJti 
U*  (OMnu;  ila  porU  tee  r^ardi  ear  la  mer;  il  a  itOerragfce  ItrriUe  dAnent ;  Uenaji^ 
VinamiUmix  ;  Uena  preKBli  lei  oragei ;  Ua  fpii  la  polOigve  ;  3  a  recomtu  lee  ported  (f  In 
otfM  dee  deux  mondee ;  Ha  tool  Knmiie  i  dee  ealaile  eavani,  i  dee  tkeoriei  apprarimaliat. 
^  il  a  dil  ait  cmnmercant  kabUe  ;  an  navyateur  intrepide ;  certel  it  g  a  dee  dieaetrt*  nu 
keqaell  FhumanUf  tie  peat  qae  germir;  maie  gaant  A  infra  firtune  iMeg,Jra»eeeta  lee  mat 
dfjiagez  VBtre  odivit  el  vobv  indaetrie :  Jt  nu  diarge  d»  vx  riequel. 

(a)  ThoM  decisiooi,  nndei  the  title  of  Decisianes  Rota  Oenun  de  Menatim,  in 
contaiiMd  in  Iha  Tolnminoiu  comfnlitian,  which  inclDdes  the  works  of  Smntenu  uk 
of  Stracchn,  uid  was  published  st  Amsterdam  in  1669.  Tbej  smoiuit  to  two  hnndRi 
■nd  fifteen  decistona,  and  many  of  them  relate  to  insnrutce  qneatloiu,  and  thej  acCtlti 
prindplei  which  gorem  at  this  daj. 
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*848  •Valin'e  copious  coiniaeiitary  upon  that  part  of  U 
ordinaace  of  Louis  SIT.  which  relatee  to  iiuur&iioe, 
deaerriug  of  great  attention,  and  it  has  uniformly  and  eTeiywfaei 
received  the  tribute  of  the  highest  respect,  for  the  good  seos 
sound  learning,  and  ve^^ht  of  charaoter  which  are  attached  to  h 
lominons  reflections.  Fothier's  essay  on  insurance  is  a  concic 
perepicuonfi,  accurate,  and  admirable  elementary  digest  of  tl 
loinoipleB  of  insurance,  and  it  contains  the  fundamental  doctrini 
and  universal  law  of  the  contract.  But  the  treatise  of  Ehnerigt) 
veiy  far  surpasses  all  preceding  works,  in  the  extent,  value,  an 
practicable  application  of  his  principles.  It  is  the  most  didactii 
learned,  and  finished  production  extant  on  the  subject.  He  [vi 
fessedly  carries  his  researches  into  the  antiquities  of  the  ouuitini 
law,  and  illustrated  the  ordinances  by  what  he  terms  the  jurispn 
dence  of  the  tribunals ;  and  he  discussed  all  incidental  question: 
so  as  to  bring  within  the  compass  of  his  work  a  great  portion  o 
international  and  commercial  law  connected  with  the  doctrines  ol 
insurance.  In  the  language  of  Lord  Tenterden,  no  subject  i 
Emerigon  is  discussed  without  being  exhaiisted,  and  the  eulogy  i 
as  just  as  it  is  splendid.  Emerigon  was  a  practical  man,  whi 
united  exact  knowledge  of  the  details  of  bitsiness  with  manly  sens 
and  consummate  erudition.  He  was  a  practising  lawyer  at  Mar 
seilles,  for  perhaps  for^  years,  and  the  'puri^  of  his  private  lif< 
corresponded  witii  Uie  excellence  of  his  public  charaoter.  Yslii 
acknowledges  that  he  owed  some  of  the  best  parts  of  his  work  u 
die  genius  and  industry  of  that  eminent  civUian,  who  gratuitously 
pressed  upon  him,  with  a  cordiality  and  disinterestedness  ahnos; 
without  example,  a  rich  collection  of  materials,  consistu^  of  decis 
ions  and  authorities,  suitable  to  illustrate  sjid  adorn  the  jurispm 
dence  of  the  commentary.  It  would  be  difficult  to  peruse  th( 
testimony  which  Yalin  has  so  frankly  borne  to  the  moral,  as  wel 
as  literary  and  professional  accomplishments  of  Emerigon,  withoul 
being  sensibly  touched  with  the  generosity  of  the  friendship  of 

those  illustrious  men. 
*  849  •  Since  the  renovation  of  the  marine  ordinance  of  Lonii 
XIV.,  in  the  shape  of  the  commercial  code  of  France  of 
1807,  there  has  arisen  a  host  of  commentators,  such  as  the  Baron 
Locri,  Pardessus,  Laporte,  Delvincourt,  Toullier,  and  Boulaj 
Paty,  of  various  and  unequal  merit.  The  treatise  of  M.  Pardes 
eus,  on  commercial  law,  in  five  volumes,  contains  a  neat  and  excel' 
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labors  of  the  whole  period  of  Lord  Mansfield's  judicial  life  ;  and 
decisions  are  collected  and  digested  with  great  copiousness,  em 
tion,  and  accuracy.  He  extracted  all  that  was  valuable  from 
compilations  of  Malyues,  M0U07,  Magens,  Beawes,  and  Weskf 
and  he  had  the  good  sense  and  liberality  to  enrich  his  work  w 
the  materials  of  those  vast  and  venerable  reporatories  of  commen 
learning,  the  Le  Guidon,  the  foreign  ordinances,  and  the  writii 
of  Boccus,  Bjukerehoek,  Valin,  Pothier,  and  Emerigon. 

About  the  time  that  Park  published  his  treatise,  the  Elemej 
of  the  Law  relating  to  Lisurances,  by  Mr.  Miller,  a  Scotch  advoca 
appeared  at  Edinburgh.  He  evidently  compiled  his  work  witfao 
any  knowledge  of  the  contemporary  publication  of  Hr.  Parte ;  a 
though  the  English  cases  are  not  so  extensively  cited  and  exai 
ined  by  him,  he  supplied  the  deficiency  by  a  digest  of  cases, 
Scotland  ;  and  he  appears  to  have  been  equally  familiar  with  ti 
continental  civilians,  and  to  have  discussed  the  principles  of  iasv 
ance  with  uncommon  judgment  and  freedom  of  inquiry.  Since  tl 
publication  of  Miller's  treatise,  no  work  appeared  in  Scotland  ( 
the  subject  of  insurance,  until  Mr.  Bell  took  a  concise  view  of  thi 
as  well  as  of  other  maritime  contracts,  in  lus  very  valuable  Con 
mentariea ;  and  he  states  that  eihce  the  period  of  1787,  the  me 
cantile  law  of  Scotland  has  been  making  rapid  strides  towan 
maturity. 

The  treatise  of  Park  had  passed  through  five  editions,  when  M 
Marshall  published,  in  1802,  his  Treatise  on  the  Law  of  Insuiano 
It  contains  a  ireo  and  liberal  discus6i<»i  of  principles,  and  it 

more  didactic  and  elementary  in  its  instruction  than  tl 
*  851    work  of  his  predecessor,  but  it  abounds  *  with  citations  <: 

the  same  cases  at  Westminster,  and  a  reference  to  the  san 
learned  authors  in  France  and  Italy.  Mr.  Park  is  entitled  to  tt 
superior  and  lasting  merit  of  being  the  artist  who  first  reduce 
the  English  law  of  insurance  to  the  beauty  and  order  of  a  reguli 
science,  and  attracted  to  it  the  rays  of  foreign  genius  and  learmn 
The  American  edition  of  Marshall,  by  Mr.  Condy,  is  greatiy  to  1 
preferred  to  any  other  edition ;  and  even  that  improved  work 
now  in  a  considerable  degree  superseded  by  Mr.  Phillips's  Treati 
on  the  Law  of  Insurance,  the  first  volume  of  which  was  publisb 
at  Boston  in  1823,  and  the  second  in  1884,  and  a  new  and  ii 
proved  edition  of  the  entire  work,  in  two  volumes,  in  1840.  Tl 
author  has  very  diligentiy  collected  and  ingrafted  into  his  work  n 
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LECTURE  XLIX. 

OF  UASmME  LOAKB. 

The  contracts  of  iottomry  and  retponcleKtia  &re  maritiine  Iok 
of  a  Tery  high  and  privileged  Datare,  and  the;-  are  alwajs  a[£e 
by  the  admiralty  vith  a  strong  hand,  Then  entered  into  bona  fa 
and  without  any  Enspicion  of  fraud.  The  principle  ou  which  thi 
are  founded  and  supported  ie  of  great  antiquity,  and  penetrates : 
deeply  into  it,  that  Emerigon  says  its  origin  cannot  be  traced. 
was  borrowed  by  the  Bomans  from  the  laws  of  the  ancieot  Rhodian 
and  it  is  deeply  rooted  in  the  general  maritime  law  of  Eorop 
from  which  it  has  been  transplanted  into  the  law  of  this  coontr 
The  object  of  hypothecation  bonds  is  to  procure  the  necessary  sa.\ 
plies  for  ships  which  happen  to  be  in  distress  in  foreign  ports,  wbei 
the  master  and  owners  are  without  credit,  and  in  cases  in  which,  i 
assistance  could  not  be  iHwmred  by  means  of  such  instromeDt 
the  vessels  and  their  cargoes  must  be  left  to  perish.  The  anthoril 
of  the  master  bi  hypothecate  the  ehip  and  freight,  and  even  th 
oargo,  in  a  case  of  necessity,  is  indisputable,  {a)  ^  The  vital  prii 
ciple  of  a  bottomry  bond  is,  that  it  be  taken  in  a  case  of  unprovide 
necessity,  where  the  owner  has  no  Tesoiu*ce8  or  credit  for  obtaii 
ing  necessary  supplies,  {b)  If  the  lender  knew  that  the  owner  ha 
an  empowered  consignee  or  agent  in  the  port,  willing  to  snpp) 

(a)  The  GratitadiQe,  3  Bob.  Adm.  240,  !6T ;  The  Hero,  S  Doda.  Adm.  139 ;  Ct! 
of  The  Duke  of  Bedford,  S  Higg.  Adm.  294.  Vhit  supra,  173.  Se«  atom,  putki 
larlj  for  the  mbsisttDce  of  paasengen,  are  objects  of  &  hottomij  bond.  3  Hagg.  Adu 
301. 

(i)  Vtdentpra.ni.  1%b  degree  of  neceuitj  tb&t  will  jtutify  the  nuuKr  in  uUd 
up  monej  on  botttnniy  for  repain,  and  that  wit]  justify  the  creditor  in  lending  it, 
examined  with  great  leaning  and  judgment  in  the  case  of  The  Ship  Kirtiitidf, 
SnmnBT,  338  :  Law  Reporter,  vol.  i.  No.  S. 

I  If  goods  of  a  shipper  be  taken  to  discharge  a  bottomry  bond,  which  tb«  misn 
had  properly  given,  the  owner  cf  the  vessel  is  liable  for  each  goods,  tboogh  be  hi 
refused  to  radfy  the  bond.  Doocan  n.  Benson,  1  Wds.  E.  ft  Gord.  S37.  See  3  It 
644,  where  the  dedmon  wa«  affirmed  in  Exchequer  Chamber.  But  he  is  not  liable  fr 
goods  wrongfully  sold  by  the  master.  Pope  o.  Nicterson,  3  Story  C.  C.  ♦65.  An 
where  ship  and  CMgo  are  both  bonud  and  are  owned  by  different  pcnont,  the  ship  firi 
and  then  the  cargo  will  be  applied  to  satisfy  the  claim.    Welsh  v.  Cabo^  89  Fau.  34i 
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*  855  case  of  loss,  (c)  The  condition  of  the  I 
amval  of  the  subject  faTpothecated,  and  tfa 
as  well  as  interest  is  at  the  risk  of  the  lender  di 
The  bottomry  holder  undertakes  the  risk  of  the 
enumerated  perils,  but  not  as  to  those  irhich  ari 
or  misconduct  of  the  master  or  owner.  Quia  «u 
lion  navigatwnis,  maeepit  perieaiamfortuiVB  won  cu 
is  loaned  te  the  borrower,  upon  condition  tti: 
{hedged  be  lost  bj  a  peril  of  the  sea,  the  lender  si 
except  to  the  extent  of  what  remains ;  and  if  tli 
safe,  or  if  it  shall  not  have  been  injured,  except ' 
or  the  fault  of  the  master  or  mariners,  the  borrc 
the  sum  borrowed,  together  with  the  maritime  li 
and  for  the  repayment  the  person  of  the  borrowei 
as  the  property  pledged.  This  is  the  definitioj 
given  by  Pothier  ;  (a)  and  it  waa  taken  from  the 
has  been  adopted  by  Emerigon,  and  he  says  the  i 
in  nearly  the  same  terms  by  all  the  maritime  jim 
Money  may  also  be  lawfully  loaned  at  any  rate 
the  mere  hazard  of  a  specific  voyage,  to  be  mem 
tract,  without  any  security  either  upon  the  shi 
this  last  species  of  maritime  loon  depending  upoi 
voyage,  has  a  tendency  to  introduce  wagering  a 
tracts,  and  it  has  been  restrained  in  England,  by 
Geo.  n.  c.  37,  as  to  East  India  voyages^  If  the 
efifects  on  board,  or  having  some,  he  borrows  m 
value,  it  will  aSbrd  a  strong  ground  to  suspect  in 


(c)  3  Blacke.  Com.  459;  Boak  d.  Fearon,  4  But,  319.  Ai 
vol.  ii.  476, 561,  the  i««poiideiiti&  lender  hu  «  /mh  on  the  cu 
board ;  and  if  the  loan  be  (di  the  outward  and  homeward  yt>Ja^ 
retnin  cargo,  being  the  proceeds  of  the  oatward  cargo.  Bj  the 
OD  n^otidaitia  haa  the  pledge  of  the  gooda  aa  a  Micuritj.  PotI 
Emerigon.  Abbott  on  Shipping,  fith  Am.  edit.  Boston,  1S16,  p. 
the  English  law.  Bespimikatia  loans  bare  been  disused  in  En 
of  19  George  n.  c.  37. 

{a)  Conlrata  k  lagnwse,!!.  1. 

(£)  Emerigon,  Tratt^  de«  Contratt  )i  1a  growe,  c.  1,  lec  3 ; 
Scorj  J.,  in  the  case  of  The  Brig  Draco,  3  Stunner,  186,  S.  F. 


*  If  a  bottomry  bond  is  void  for  fraud,  there  is  no  Tilld  imp 
Tonced.    Brig  Ann  Pratt,  1  Curtis  C.  C.  340 ;  Carrington  v.  Vi 
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country  in  which  the  owner  resides,  the  master  may  hypothet 
the  ship  and  cargo,  in  a  case  of  estreme  necessity,  and  when 
had  no  opportunity  or  means,  or  it  waa  extremely  difficult  to  o 

municate  with  the  owners.  Occasions  may  arise  in  wl 
*  357    the  different  *  ports  of  the  same  country  may  be  as  nn 

separated  and  cut  off  &om  all  communication  'with  e 
other,  as  if  they  vere  situated  in  distant  parts  of  the  globe,  (a) 
There  is  great  anal(^  between  the  contracts  of  bottomiy  i 
insurance.  They  are  frequently  governed  by  the  same  princi)^ 
though  each  of  them  has  a  character  peculiar  to  itself.  Hey  o 
tribute  in  different  proportions  to  the  &cility  and  security  of  loi 
time  commerce ;  but  the  immense  capitals  now  engaged  in  ev 
branch  of  commerce,  and  the  extension  of  marine  insurance,  hi 
very  essentially  abridged  the  practice  of  such  loans.  The  mas 
cannot  hypothecate  for  a  pre-ezlstiDg  debt,  and  the  necessity  of 
loan  must  be  shown  to  hare  existed  at  the  time  it  was  made  {h)  *  i 
that  the  master  had  no  other  means  of  rising  the  money  at  mar 
interest ;  and  when  that  &ct  is  established,  the  misapplication  o 
by  the  master,  without  the  knowledge  and  assent  of  the  lend 
will  not  a&ect  its  Talidtty.  {c)  *  The  marine  interest  depei 
entirely  upon  the  risk,  and,  therefore,  if  the  proposed  voyage 

(a)  La  Tsabel,  1  Dod.  Adm.  373.  Bee,  aUo,  The  Bhadanumthe,  1  Dod.  Ada.  1 
Greeley  v.  Walerbonte,  19  Uaine,  1. 

(b)  The  Brig  Hunter,  Wu«,  349.  Dr.  Liuhington,  in  the  case  of  The  Bhip  Tih 
1  Win.  Bob.  I,  held,  that  where  the  general  character  of  the  traQsaction  wm  da 
that  of  hottomi;,  the  whole  wee  to  be  preanmod  to  be  of  the  *ame  chaianer,  u 
expreBalf  diiproved ,'  and  that  it  wai  competent  for  a  foieigD  merchast,  wilhinc . 
express  agreement  at  all  for  a  bottomry  bond,  Co  make  adrancea  on  the  aeeiirilj  of 
■hip  aa'a  lien  giren  bj  the  law  of  his  own  conntrj,  and  that  it  was  not  necemr 
hare  a  bottomry  bond,  or  an;  agreement  for  one,  till  the  ship  was  aboot  u  Mil.  '. 
Law  Beporter  for  September,  1639,  p.  149.' 

(c)  The  Jane,  1  Dod.  Adm.  461 ;  Emerigon,  tom.  ii.  434 ;  Hnny  v.  The  Ship  Jc 
I  Wash.  C.  C.  393.   fidt  supra,  163  and  171,  n.  d. 

1  Before  a  bottomry  bond  is  executed,  notice  of  the  inlentioo  to  hypoOieeale  m 
if  possible,  be  given  to  the  owner*.  If  the  owners  ate  on  the  spot,  the  notioe  mml 
express.  The  Ware,  4  Eng.  L.  &  Eq.  6S9 ;  The  Bonaparte,  SO  Id.  649 ;  ITilhinao 
Wilson,  36  Id.  S3 ;  The  NnoTa  Loanese,  S3  Id.  623. 

*  See  Ship  Panama,  1  OlcoU  Adm.  343. 

*  Qreely  e.  Smith,  3  Wood,  ft  Minot,  236 ;  The  Boyal  Stnart^  33  Bng.  L.  A 
603 ;  The  Beaton,  I  BlaCch.  &  Howl.  Adm.  309. 

*  "  The  bond  is,  prima  Jade,  conclnsire  ibal  the  amonnt  daimed  on  it  h*l 
tnaUy  been  fiimished  to  the  Tessel."  Per  HopUns  J.,  in  Cohen  r.  The  Amu 
Crabbe,  377. 
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e  tbe  risk  lias  attached,  the  contract  is  turned  into 
>olute  loan  at  ordinary  legal  interest.  So,  if  the 
t  goods  on  board  the  ship  to  the  value  of  the  Eum 
ntract,  in  case  of  losa,  is  reduced  in  proportion  to 
ralue,  and  the  borrower  is  boimd  at  all  events  to 
IS  of  the  sum  borrowed,  with  the  ordinary  intereEt. 
terest  is  in  a  ratio  to  the  maritime  risk  or  value  of 
d.  (d)  After  the  voyage  has  commenced,  and  the 
[■  a  moment  at  hazard,  though  the  vessel  be  shortly 
he  perils  of  the  sea,  into  the  port  of  depart- 
Lge  broken  up,  the  lender  is  entitled  to  *  his  *  358 
he  marine  interest,  for  the  whole  had  been 
.)  The  same  principle  of  necessity,  which  upholds 
,  entitles  a  bond  of  a  later  date,  fairly  given  at  a 
ler  a  pressure  of  necessity,  to  priority  of  payment 
mer  date,  notwithstanding  this  is  contrary  to  the 
ler  cases  of  security,  (b)  The  equity  of  it  consists 
last  loan  furnished  the  means  of  preserving  tbe 
t  it  the  former  lenders  would  entirely  have  lost 
id  therefore  it  supersedes  a  prior  mortgage  as  well 
ir  lien,  (e)  The  bottomry  Jaond  is  also  to  be  paid 
insurance,  {d)  and  it  supersedes  a  previous  mort^ 
,  {ey  The  bottomry  bond  cannot  be  made  to  cover 
upon  the  personal  security  of  the  borrower,  and 
iclusiTe  security  of  the  ship ;  but  taking  bills  of 
same  time,  by  way  of  collateral  security,  does 
iKittomry  bond,  nor  diminish  its  sohdity.  (/)  ^ 

itt  d«a  CoDlxsta  k  U  gra—a,  c.  •,  hc  1 ;  FianUin  Int.  CompuiT 

lamt  d«  Droit  Com.  tom.  iii.  74-7S,  167-  IflS. 

tbe,  1  Dod.  Adm.  SOi;  The  BeUej,  Ibid.  SB9 ;  The  Jeroudeni,  1 

1«  Commerce,  art.  318. 

f,  1  Paine  C.  C.  671  ;  B.  F.  nyira,  17S. 

tm.  iU.  23B,  S3S. 


he  Ckdterine,  1  'Bag.  I..  &  Eq.  669,  it  wm  dedded,  that  when  a 
ich  a  bottomrf  bond  bad  been  lAken,  vm  lold  at  Bahia,  bj  tbe 
lion,  M  Dtueawortb;,  and  with  the  Msent  of  the  coniol,  the  (hip 
s  bond,  though  the  pnichaicr  had  no  notice  of  it. 
age,  in  such  case,  is  not  an  independent  aecnri^,  pajable  at  all 
'al  to' the  bond,  and  is  tabject  to  the  same  conungendea.    The 
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The  perils  -which  the  lender  on  bottomry  mns,  are  osnallj  q 
fied  in  the  bond ;  and,  according  to  the  forms  in  common 
they  are  essentially  the  eame  ae  those  against  which  the  nnderwi 
in  a  policy  of  insurance  undertakes  to  indenmify.  By  the  Fn 
law,  the  lender  can  insure  the  money  lent,  for  he  runs  the  risk  ( 
He  can  insure  the  principal,  though  not  his  maritime  int^^st 
The  respondentia  bonds  in  Philadelphia  are  said  to  be  pecu 

The  lender  is  entitled  to  the  benefits  of  salvage,  and  is  ii 
*  S59   for  general  *  and  particular  average.    They  extend  to  p 

by  fire,  enemies,  men  of  war,  or  any  other  casualties 
There  is  not,  in  respect  to  the  contract,  any  constructire  total  ] 
Nothing  but  an  utter  annihilation  of  the  sabject  hypothecated 
dischfti^e  the  borrower  on  bottomry.  (J)  The  property  sa 
whatever  it  may  be  in  amount,  continues  subject  to  the  hypoth 
tion.  The  lender  can  look  only  to  what  is  saved ;  and  if  tha 
not  equal  to  the  value  of  the  loan,  the  lender  must  bear  the 
of  the  residue,  and  he  cannot  recover  the  deficiency  of  the  1 
rower.  By  the  general  marine  law,  the  lender  on  bottonuy  is 
titled  to  be  paid  out  of  the  eflects  saved,  so  far  as  those  e^cts 
if  the  voyage,  be  disastrous,  (c)  * 

The  position  laid  down  by  Lord  Mansfield,  and  afterwards 
Lord  Eenyon,  (d)  that  the  lender  on  bottomry  or  retpondentia  ■ 

(g)  Guidon,  c.  18,  «ec.  S,  nott,  bj  Cldnci  Bocciu,  t>e  NftTibu,  n.  51 ;  Valin, 
ii.  12 ;  Appleton  v.  CrovninBhicld,  3  Mau.  443;  Code  <le  Conunerce,  txt.  947. 

(o)  Inauranoe  Company  of  PeunajlYBnia  v.  Dnval,  8  Serg.  &  Rawie,  138.  Bj 
Code  de  Commerce,  an.  330,  tbc  Iciider,  on  bottomry  and  respondentift,  it  tiao  du 
able  (oT  general  and  fbr  panicolar  aTonige. 

(&)  Thomson  it.  Bojal  Exchange  AMnrance  Company,  1  Uanle  &  Sel«.  30. 

(c)  Parker  J.,  and  Sevall  J.,  in  Appleton  c.  Cntwninaliield,  3  Maas.  443 ;  Wilm 
The  Smilax,  Peters  Adm.  395,  note ;  Valln's  Com.  tom.  11.  IS ;  Code  de  Comini 
art.  327;  Magens  on  Insurance,  toI.  U.  51,  B6,  19S-198,  430;  Emerigon,  dn  Cani 
k  la  grosse,  c.  11,  ssca.  1  and  3. 

((f)  Joyce  V.  WiUiamion,  S  Dong.  IS4,  and  Walpole  t>.  Ewer,  Park  on  Innn 
6th  ediL  S63,  565.  In  the  former  case.  Lord  llanafleld  declared  it  to  be  a  dear  p 
that  by  the  law  of  England  there  waa  neither  aTcrags  nor  uilTage  npon  a  botto 
bond.  This  must  be  nnderslood  with  the  exception  in  the  Matnle  of  19  Geo.  IL  e. 
which,  on  East  India  risks,  aUows  the  ben^t  of  ulTag«  to  the  lender  <m  bonomr 
at  napoudentiA.  ^ 

Hunter,  bM<  (n),  tigira.    Bnt  if  the  penon  be  liable  at  all  srents,  and  the  bond  is  i 
ply  collateral  to  the  personal  obligation,  the  bond  is  inralid.   Gi«ely  r.  Snuth,  3  Wi 
&  Hinot,  236.    Brig  Atlantic,  1  Newb.  Adm.  514.    See  The  William  and  Enund 
1  Blal«h.  &  Howl.  Adm.  66. 
1  See  The  Elephants,  9  Eng.  L.  &  Eq.  653.  ^ 
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*361  '  'These  marildme  loati»  m&y  be  safely  e^cted  in  a  fi 
and  proper  case,  as  ve  hare  already  seen,  at  the  port  of  d 
tiuadoD,  as  well  as  at  aay  other  foreign  port,  (a)  So,  the  consigi 
of  the  cargo,  and  even  the  agent  of  the  owner  or  charterer  of  1 
ebip,  under  special  circumstances,  may  take  a  bottomiy  bond, 
way  of  security  for  advances  made  by  him.  (b)  The  owner  bimsi 
may  also  esecnte  a  bottomry  bond  abroad,  and  it  will  be  enfiwc 
in  our  American  admiralty  courts,  which  bare  undoubted  jnz 
diction  orer  such  contracts,  though  executed  on  land  and  imd 

It  has  been  made  a  question,  whether  a  loan  on  bottomiy  or  ] 
spondentia  be  good,  if  the  ship  or  goods  be  already  at  sea  when 
is  effected,  inasmuch  as  the  motives  to  the  loan  are  sappoeed 
have  ceased  after  the  ship's  departure.  Valin  is  in  &Tor  of  tl 
validity  of  the  loan,  and  he  considers  that  the  presumption  is  eithi 
that  the  money  has  been  usefully  employed  in  the  things  put  at  rial 
or  in  paying  what  was  due  on  that  account ;  and  this  reoscming 
deemed  soUd  by  Marshall,  notwithstanding  it  stands  opposed  to  tli 
high  authority  of  Emerigon.  (d)  It  has,  likewise,  been  recently  san< 
tioned  by  the  decision  of  the  Supreme  Court  of  the  United  Statei 
who  have  adjudged  that  it  is  not  necessary  that  a  respondentia  loa 
(and  the  law  on  this  point  is  the  some,  whether  applied  to  respoc 
dentia  or  bottomry  bonds)  should  be  made  before  tiie  departore  oi 
the  ship  on  the  voyage,  and  that  it  may  be  made  after  the  goods  or 
at  risk.  Nor  is  it  necessary  that  the  money  should  be  employed  ii 
the  outfit  of  the  vessel,  or  invested  in  the  goods  on  which  the  rid 
is  run.     It  is  sufficient  that  the  risk  of  the  voyage  be  substanliaU; 

Ibid.  193.  So,  if  the  veMcl  be  told  or  tranriinTed  after  the  risk  hu  commoiced,  o 
the  Tojige  he  in  uij  mannei  broken  ap  bj  the  bonower,  the  nuritiiiie  risk  l/anaata 
and  the  bond  becomes  preeently  payable,  in  lik«  inumer  aa  a  polic;  of  insnranix  bi 
comes  in  a  like  case  Jmctai  officio  as  to  fatnn  risks.  The  Brig  Disco,  S  Shiudb 
193,  194. 

(a)  3  Johns.  352. 

(ft)  The  Aleundei,  1  Dod.Adm.B7S;  The  Hero,  SJbid.  13«;  Caw  of  The  Shi 
Yonns,  Abbott  on  Shipping,  Cth  edit.  Boston,  1S46,  p.  SOS. 

(c)  The  Sloop  Marj,  I  Paine  C.  C.  671 ;  Uenetone  o.  Gibbons,  3  Tenn  Bqi.  K 
The  bottomiy  bond  may  be  given  bj  the  ownei,  wllhont  the  concanence  of  the  mutt 
or  b;  the  master,  according  to  drcnnutancea.  The  Duke  of  Bedford,  S  Hagg,  Adii 
S94.  And  it  may  be  made  by  the  owner,  either  in  a  foreign  or  home  port.  The  Sii 
Draco,  S  Bnmner,  1S7. 

{d)  Valin'i  Com.  tom.  i.  966 ;  Emertgon,  c  S,  lec  S ;  Condy't  tlarshall,  taL  { 
747,  a. 
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and  reall;  taken,  and  the  advance  made  in  good  &itli  for  a 
maritime  premium,  (e)  The  *  tender  ie  not  presumed  to  *  8f 
lend  upon  the  faith  of  any  particular  appropriation  of  the 
mioney  ;  and  if  it  wen  otherwise,  his  security  could  not  be  aroidt 
by  any  misapplicatioa  of  the  fund,  vhere  the  risk  was  bona  fide  n 
upon  other  goods.  The  loan  may  be  made,  and  the  risk  take: 
upon  the  usual  footing  of  policies  of  insurance,  lost  or  not  lot 
and  precisely  as  though  the  ship  was  then  in  port ;  and  if  befo 
ibe  hypothecation  be  given,  the  property  be  actually  lost  by  any  ( 
the  perils  enumerated  in  it,  the  loss  must  be  borne  by  tlie  leader,  (i 
After  the  risk  has  ceased,  by  the  safe  arrival  of  the  ship,  marii 
interest  ceases,  and  gives  place  to  the  ordinary  legal  interest,  < 
the  a^regate  amotmt  of  the  debt  due,  oonsiBting  of  the  mom 
lent  with  the  maritime  premium.'  This  is  understood  to  be  tl 
rule  in  the  French  law.  The  ordinary  interest  begins  upon  tl 
accumulated  sum  when  the  marine  interest  ceases ;  and  Bouli 
Pa^  follows  the  authority  of  Emerigon,  and  of  the  French  jtidici 
decisions,  in  support  of  this  rule,  and  in  opposition  to  the  doctrii 
of  Pothier  and  FardesEus,  who  insist  f^at  no  interest  whatev 
accrues  between  the  cessation  of  the  maritime  interest  and  ti 
judicial  demand  of  the  debt,  (i) 

(e)  Whether  a  boitomrj  bood,  exacnted  bj  the  owner  in  Ms  own  place  of  redden 
be  valid  baa  b«en  qnmioned,  bat  when  executed  hy  him  in  a  foreign  port,  it  i»  i 
doabtedlj  binding.  The  Sloop  Marj,  I  Peine  C.  C.  671.  It  is  Dot  oecesMuy  to  I 
TBlidit;  of  a  botlonu?  bond  made  by  lAe  eumer  of  the  TesscI,  that  the  money  botron 
ihonld  be  advanced  for  the  neceaaiiie*  of  the  ship,  or  cargo,  or  Tojage.  The  owi 
may  employ  the  money  a*  he  plenses.  Bnt  if  made  by  tiit  matter,  viHuU  offiai,  it  mi 
be  for  the  ship's  neceasitiea,  for  the  implied  aaihori^  of  the  master  extends  no  fimh 
The  Brig  Draco,  S  Snmner,  IBT.i 

(a)  Couard  >.  Atlantic  IcBorance  Company,  I  Peters  U.  8.  366. 

(6)  Emcdgon,  ubi  np.  c.  3,  sec.  i ;  Pothier,  Traittf  da  Pret,  &  la  grosH  Aventn 
No.  51.  M.  FardeasDs,  Conn  de  Droit  Com.  tom.  iii.  n.  9IT ;  Boolay  Fs^,  tit 
sec.  4.  MaishoU  on  Inanrance,  vol.  ii.  7SS,  lays  down  the  rule  according  to  the  op 
ion  of  Pothier,  who  liolds  that  the  ordinary  interest,  after  the  risk  has  ceased,  co 
menccs  only  on  the  principal  snm  lent,  and  not  on  the  joint  principal  and  maritv 
interest,  for  that  wonld  be  componnd  interest.  There  are  no  English  dedaiona  on  I 
point,  and  if  the  French  law  is  to  govern,  it  is  decidedly  against  the  opinion  of  Pothi 
There  is  gronnd  for  the  conclusion,  cliat  when  the  risk  has  been  run,  and  the  p( 

'  Mr.  Justice  Woodbury,  in  Greelj  b.  Smith,  3  Wood.  &  Minot,  236,  while 
yields  to  the  authority  of  the  decision  in  this  case,  doabts  its  soundness  upon  pi 
dple. 

1  Such  was  the  decree  in  the  case  of  The  Ship  Packet,  S  Mason,  259.  And  1 
Ainonld  considers  such  to  be  the  rule  in  England.    3  Amould  on  Ins.  I34D. 
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*  363  *  The  French  code  (a)  probibitB  all  loanfl,  in  the  natore  of 
bottomry  or  reepondeDtia,  upon  eeamen's  wages  or  Tojsges. 
A  sailor  is  not  generally  in  a  situation  to  expect  any  great  pn^i 
vhich  would  jiistify  a  loan  upon  loaritiine  interest,  and  wages  an 
too  Blender  a  basis  for  a  maritime  loan,  and  the  provision  is  dictate) 
by  sound  policy.  The  Enj^sh  and  American  courts  of  admir&lt 
have  a  broad  equity  jniisdiction  over  such  contracts.  The  h^ 
tomry  bond  may  be  good  in  part,  and  bad  in  part,*  and  if  the  {m 
mium  has  been  unduly  enhanoed  &om  a  knowledge  of  tiie  master' 
necessities,  the  Court  of  Admiral^,  which  acts  ex  cequo  et  how. 
may  moderate  it,  or  refuse  to  ratify  it.  (b)  But  if  marine  intran 
has  not  been  stipulated,  no  court  can  supply  the  omi^on,  am 
it  will  be  taken  to  be  a  contract  upon  ordinary  interest ;  for  n 
new  obligation  can  be  inferred  or  reasoned  out  by  a  commentary  m 
the  contract  itself,  (c) 

ceaiM,  tho  loau,  with  the  extnordinuy  pmninm,  becomet  an  abaolnie  deb^  wUd 
onght  to  CAny  intereet  if  the  psjmeat  be  dehiyed.  The  Ficnch  law  dedans,  ind  i 
is  also  the  doctrine  of  CasaregiB,  that  a  bottomrj  contract,  if  made  payable  to  ordi 
or  hearer,  is  D^oCiable,  like  a  bi1#of  exchange,  and  Ib  to  be  dealt  with  and  piotate 
in  like  maimer.  Caaaiega,  Diic  SB ;  Bonlaj  Paty,  tiL  9,  see.  S ;  Code  ds  Commeitt 
an.  313. 

(a)  Code  de  Commerce,  art.  319. 

(&)  1  Dodson,  STT,  2S3 ;  Tho  Ship  Packet,  3  Mason,  S5S ;  The  Nelson,  1  Em 
Adm.  176,  sse,  3S7 ;  The  Cognac,  S  Ibid.  37T ;  The  Hunter,  Ware,  SG5. 

(e)  Pothier,  Traill  da  Pret,  k  U  grosse,  n.  19.  See,  for  farther  infonnation  on  Ih 
anbject  of  maritime  loans,  Bmcrigon's  Essay  on  Maritime  Loam,  which  ii  the  nuf 
complete  treatise  eitant  on  the  anbject  Tho  sabatanco  of  it  bu  b«n  ablj  inrorp* 
rated  into  the  work  of  M.  Bonlay  Pat}r,  on  a  Conne  of  Maritime  Commeniil  !•■ 
and  it  has  been  closely  and  accurately  translated  by  John  £.  H»l],  Eaq.,  of  Bilti 


1  Brig  Bridgewater,  I  Oloott,  Adm.  S5 ;  Fnmiss  v.  Brig  Magonn,  Id.  U. 
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LECTURE  L. 

Off  INSTTBAKCB  OF  LIVSS,  AMD  AOAINSI  FIBB. 

(1.)  Qf  mturoMe  of  lives. 

Thebb  insarances  are  liberal  contracts,  and  while  they  era 
an  advantageous  inrestment  of  capital,  they  operate  beneroleu 
towards  the. public.  Their  osoal  purpose  is  to  proyide  a  ftmd  : 
creditors,  or  for  family  oonnectionB  in  case  of  death.  The  insur 
in  consideration  of  a  sum  in  gross,  or  of  periodical  paymen 
undertakes  to  pay  a  certain  sum,  or  an  aimui^,  depending  np 
the  death  of  a  person  whose  life  is  insured.  The  insurance 
either  for  the  -whole  term  of  life,  or  for  a  limited  period.  Su 
is  tlie  nature  of  these  contracts,  that  they  are  well  calculated 
relieve  the  more  helpless  members  of  a  family  iVom  a  precari< 
dependence,  resting  upon  the  life  of  a  single  person;  and  tl 
very  naturally  engage  the  attention  and  influence  the  judgm* 
of  those  thinking  men,  who  have  been  accustomed  to  refli 
deeply  upon  the  past,  and  to  form  just  anticipations  of  the  futui 

The  practice  in  Europe,  of  life  assurances,  is  in  a  great  degi 
confined  to  England,  and  it  has  been  introduced  into  the  Unii 
States.  (0)  It  is  now  slowly  but  gradually  attracting  the  pnl 
attention  and  confidence  in  our  principal  cities.'  According 
a  maxim  of  the  civil  law,  the  life  of  a  fi-eeoLan  was  above 
valuation;  liberum  eorpus  teetimaHoiKm  van  recipit;  and 
the  nautical  *  legislation  of  son^  parts  of  Europe,  on  this  *  3 
subject,  has  been  founded  upon  the  principle,  that  it  was 
unfit  and  improper  to  allow  insurances  on  human  life.  Tl 
have  been  tolerated  in  Naples,  Florence,  and  by  the  ordinam 
of  Wisbuy,  but  they  were  condemned  in  the  Le  Guidon,  as  ci 

(a)  The  Masaachiuetta  HoB[atal  LUb  InrarBncs  Company  was  incorporated  in  IE 

>  Siace  the  antbor't  death,  the  practice  of  lib  annrmce  hai  so  greatlj  incieai 
that  we  now  hare  in  onr  principal  cities  ftve  American  lil«  osanrance  companies,  wl 
ropectiTe  capitals  range  flrom  one  to  fbnr  miUioiu  of  doUan,  besides  nnmerone  ami 
ones,  and  several  agencies  of  fbreign  companies,  and  one  company.  The  Mutual  ] 
Ins.  Co.  of  NeiT  York,  vhose  accmnolatcd  cash  assets  reach  the  mm  of  seren  and 
half  millJODS  of  dollan. 

/ 
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traiy  to  good  morals,  and  as  beiug  the  source  of  infinite  abas 
So,  insurances  for  life  were  expressly  forbidden  by  the  ordinaji< 
of  Louis  XIT. ;  and  the  proliibitioB  was  made  to  rest  on  tl 
reason  given  in  the  civU  law.  The  ordinances  of  Amsterdao 
Rotterdam,  and  Middlebnrg  adopted  the  same  rule,  which,  tlioug 
true  in  some  respects,  was  in  this  case  very  absurdly  applied,  (i 
The  new  French  code  has  omitted  any  express  proTision  on  th 
subject,  though  Boulay  Paty  thinks  that  a  prohibition  is  covertl 
but  essentially  contained  in  art.  334  of  the  code  ;  and  he  inreigb 
vehemently  against  policies  upon  bumau  life,  as  being  gamblin 
contracts  of  the  most  pernicious  kind,  (b)  Most  of  the  cornmen 
tators  on  the  new  code,  as  Delvincourt,  (e)  Locr^,  (d)  De  L^»rte 
and  Estrangin,  concur  in  the  same  oiuuion.  Pardessus,  (e)  on  tin 
other  liand,  is  in  favor  of  the  legality  of  such  insurance ;  and  thi 

must  have  been  the  opuiion  of  the  French  government 
*  867    for  a  royal  *  ordinance  of  1820  established  a  company  foi 

the  purpose  of  insuring  lives. 
There  are  two  chartered  life  assurance  companies  established  in 
France,  and  though  the  terms  of  insurance  are  moderate,  and  the 
companies  extremely  respectable,  they  have  met  with  veiy  little 
encouragement;  and  this  grave  species  of  insurance  does  not 
seem  to  be  congenial  to  the  taste  and  habits  of  either  the  French 
or  Italians.  In  the  N^etherlands,  life  assurance  societies  are  estab' 
lished  with  reasonable  anticipations  of  success.  An  ordinauce 
of  the  government  gives  them  a  monopoly  by  excluding  all  foreigE 
companies  from  interfering  with  the  business  on  their  native  soil. 
The  same  exclusion  exists  in  Denmark,  while  the  life  assurance 
institutions  in  that  kingdom  are  said  to  be  nothing.  They  an 
more  likely  to  flourish  in  Germany  than  in  any  other  part  of 

(a)  Le  Goldon,  c.  16,  ut.  5 ;  Ord.  of  Wiabnj,  art  66 ;  Ord.  de  la  Mar.  til.  Awn 
■Dees,  art.  10 ;  ValiD,  torn,  ii  M ;  Polhier,  h.  t.  n.  ST ;   Emerigon,  App.  to  Pat.  Adm 

(6)  Coon  de  Dndt  Com.  torn.  Ul.  3ES,  S(t8,  496  -  50B.  lita  condib'aia  tml  phu 
trittiuimi  evaitut,  el  pottmii  inBilart  ad  ddSnqamduiiL.  Oriral,  dec  57,  n.  46.  BodU; 
Patj  sajs,  that  these  lile  Biaiiraiicea  onght  to  b«  left  to  ttidr  English  neighbon.  Tin 
Engliih  are  willing  the?  should  be  so  left,  and  exalt  in  the  distinclion  ;  for  SergeiD 
Marshall,  in  bia  Treatise  on  Insurance,  vol.  ii.  768,  anggtau  that  the  prohtbitioii  of 
insurance  on  lives  in  France  and  Italy  proceeds  &om  motives  of  policj,  fonnded  on  i 
startling  sense  of  the  great  inflrmi^  of  their  pnblic  morals,  which  would  expose  n 
bozard  lives  so  insured. 

(c)  Inst,  de  Droit  Com.  Fran^aia,  torn.  ii.  S4S. 

((f)  Esprit  da  Code  de  Commerce,  torn.  iv.  79. 

[t)  Tom.  U,  303. 
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Oontineutal  Europe,  juc^^g  from  the  experiment  already  n 
Bud  the  character  and  dispositions  of  the  people,  (a) 

The  life  assurance  companies  in  England  commenced  witb 
Amicable  Society,  in  the  beginning  of  the  last  century ;  an 
1827,  there  vere  in  the  united  kingdom  forty-four  life  assui 
companies,  all  maintaining  a  zealous  and  dangerous  competi 
The  companies  used  formerly  to  select  aiLd  take  only  live 
health  and  vigor  ;  but  nov  it  is  said  to  be  the  practice  to  accej 
lives  proposed,  vhere  no  positiTe  disease  is  manifested.  So, 
dence  in  any  part  of  Europe  is  universally  admitted,  and 
companies  are  very  much  exposed  to  frauds,  and  the  conseq 
diminution  of  credit  and  confidence,  by  the  assurance  of 
lives,  and  sinking  the  average  duration  of  lives  insured  o 
below  the  aver^^  duration  of  human  life,  (h)  There  is  no  d 
ft  good  deal  of  intrinsic  difSoulty  in  the  subject ;  and  it  req' 
DO  ordinary  degree  of  science,  skill,  and  experience  to  form 
and  accurate  rates  of  insurance,  or  tables  of  annuities 
on  *  scales  measuring  truly  the  probabilities  and  value  of  ' 
life,  in  its  various  st^es  of  existence,  in  different  climates, 
in  different  employments,  and  in  the  vicissitudes  of  actio 
which  it  is  subject. 

(1.)  The  party  insuring  must  have  an  interest  in  the  lif 
sured,'  The  English  statute  of  14  Geo.  HI.  c.  48,  prohibiten 
surauces  on  lives,  when  the  person  insuring  had  no  interest  ii 
life,  and  it  prohibited  the  recovery  under  the  policy  of  a  gn 
sum  than  the  amount  or  value  of  the  interest  of  the  insure 
the  Ufe,  and  required  ihe  insertion  in  the  policy  of  the  per 
name  interested  therein,  or  for  whose  benefit  the  policy  was  n 
A  bona  fide  creditor  has  an  insurable  interest  in  his  debtor's 
to  the  extent  of  his  debt,  for  there  is  a  probability,  more  or 
remote,  that  the  debtor  would  pay  the  debt  if  he  lived,  (a)  ^ 

(a)  EdinbDTgh  BcTiew,  toL  zlr.  488-490.    In  1838,  a  life  Iiunrance  compm 
MUbliihed  at  Gotlu,  in  Qeaauij,  and  has  be«ti  atteuded  witti  great  neeeu. 
{b)  Edinbaigh  Beriew,  Tol.  zlr.  498,  500. 
(a)  Anderson  ».  Edie,  Park  on  Insnnnoe,  6lli  edit.  BTB. 

'  Where  plaindFi  ■talement  of  intenst  in  a  Ufe,  innued  to  a  certun  amount 
oepted  bj  the  company,  it  ia  mffldent  pioof  of  interest  aa  between  the  partiei. 
V.  Hnltia]  Benefit  Lite  Ins.  Co.  as  Barb.  (N.  Y.)  BH. 

*  A  partnenhip  creditor  has  an  iniorable  intereet  in  the  lift  of  one  of  two  pw 
thotigh  the  estatei  of  both  are  lolTent  and  able  to  MtUfj  the  debt.   Uorrell  v.  Ti 

In*.  Co.  10  Ciuh.  asa. 

89* 
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insnrance  is  frequently  made  a  part  of  the  creditor's  secnritj 
loans  of  money.  A  person  may  insnre  his  own  life  for  the  bene 
of  heirs  or  creditors,  or  he  may  insure  the  life  of  another 
which  he  may  be  interested,  and  assign  the  policy  to  those  wl 
have  an  interest  in  the  life.^  The  policy  is  good  for  the  creditor 
a  collateral  security,  though  he  may  hare  other  security;  ai 
being  substantially  a  contract  of  indemnity  against  the  loss  t 
the  debt,  it  ceases,  as  to  the  creditor,  with  the  extingoishinent  < 
the  debt.  (6)  *  If  it  be  assigned  by  way  of  security,  it  is  not, : 
that  case,  extinguished  by  the  payment  of  the  debt,  but  tl 
reversionary  interest  in  the  insured  becomes  the  means  of  cred 
to  him  on  other  occasions.  The  insurable  interest  in  the  life  < 
another  person,  must  be  a  direct  and  definite  pecuniary  interes 
and  a  person  has  not  such  an  interest  in  the  life  of  his  wife  < 
child,  merely  in  the  character  of  husband  or  parent,  {c)    But  i 

(&)  OodaaU  V.  Boldero,  9  Eut,  72. 

(c)  HaUbrd  v.  EyniBT,  10  Barn.  &  Ckm.  724.    By  the  New  York  itatnte  of  Api 

*  A  deposit  of  tha  policy,  and  an  agreement  to  assign  it  ij  iraj  of  seciirity  £>r  deb 
coDstitatea  in  equity  a  valid  assignment  against  the  asBorera.  In  this  case  then  was  n 
condition  in  the  policy  against  assignment.  Cook  v.  Black,  I  Hare,  390.  To  ranut 
tttte  a  valid  asgigniiieni  of  a  life  policy,  there  mtiit  be  delirery.  Palmer  n.  MerriU, 
Cush.  282.  It  will  poaa  under  the  words,  "all  personal  estate  and  eflect*  with  a 
wtitiiiga  relating  thereto."  Watson  u.  McLcaji,  1  Ell.  B.  &  El.  75.  An  asaignmei 
of  a  policy  made  by  way  of  aecnrity  (or  debts  and  providing  that,  if  the  proceeds  ei 
ceed  the  amoant  of  the  debta,  the  residue  shall  go  (o  the  wife  or  family  of  the  anurN 
is  valid,  both  in  law  end  equity.  Am.  L.  &  H.  Ina.  Co.  d.  Bobertahaw,  26  Peun.  IBS 
Harrison  n.  McConkey,  !  Md.  Ch.  34.  See,  also.  Bison  v.  Wilkenon,  3  Sneed,  i6l 
A  policy  obtwncd  by  a  creditar  at  the  debtor's  ezpeose,  directly  or  indirectly,  is  to  b 
delivered  tip  to  (he  debtor  on  payment  of  the  debt.  Coonenaj  v.  Wright,  2  GiB.  i3' 
A  condition  In  a  policy,  that  it  shall  be  good  in  the  handa  of  a  bonajide  asdgnee  to  lli 
extent  of  bis  interest,  ^oogb  the  assiued  die  by  hia  own  act,  is  not  void  as  bda, 
Against  public  policy.    Moore  v.  Woolsey,  28  Eng.  L.  &  Eq.  248, 

*  Bat  the  case  of  Oodsall  r.  Boldero  has  lately  been  overruled  in  tba  English  couiti 
both  of  law  and  of  equity.  It  is  now  decided  that  the  contract  of  Ufb  ossorance  Is  nc 
one  of  indemni^,  bat  is  merely  a  Innding  agreement  to  pay  a  certain  tnm  upon  tli 
happening  of  a  certain  contiogency.  Dalbj  t>.  India  ft  L.  L.  Am.  Co.  28  Eiig.  L. ' 
Eq.  SI2 ;  Law  u.  London  L  L.  P.  Co.  19  Jurist,  178.  In  one  or  two  late  Americi 
cases,  the  doctrine  that  hfe  insurance  ia  a  contract  of  indemnity,  is  doubled.  See  S 
John  V.  Am.  Mut  L.  Ins.  Co.  3  Kemon,  31  ;  Trenton  Mat  L.  &  F.  Ins.  Co.  r.  Johi 
son,  4  Zabr.  976;  MUIer  v.  Esgle  Life  and  Health  Ins,  Co.  2  E.  D.  Smith  (N.  T 
S68.  The  opinion  of  Judge  Woodruff,  in  this  case,  is  a  very  iU>le  one.  Also  Beri 
V.  Connecticut  Hut.  L.  Ina.  Co.  S3  Conn.  S44,  amtra.  In  a  very  recent  case,  Boberi 
V.  N.  E.  MuL  L.  Ins.  Co.,  decided  in  the  Superior  Court  of  Cincinnati,  but  not  jt 
reported,  the  doctrine  of  the  late  English  coses,  that  lifb  assurance  is  not  a  contract  o 
indemnity,  is  approved  and  adopted. 
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a  child  be  supported  by  his  fktlier,  yrho  ia  dependent  on  8 
fund  tenuinable  by  his  death,  the  child  has  an  insurable 
interest  *  in  the  father's  life,  (a)  ^  So,  it  has  been  held,  * 
that  a  trustee  who  had  a  legal  technical  interest  as  ex- 
ecutor, though  not  the  beneficial  interest  in  the  life  of  auot 
may  insure  it.  (b)  The  necessity  of  an  interest  in  the  life  insu 
in  order  to  support  the  policy,  prerals  generally  in  this  eoui 
because  vager  contracts  are  almost  universally  held  to  be  uaim 
either  in  consequence  of  some  statute  provision,  or  upon  prind 
of  the  common  law.  (c) ' 


1, 1S19,  entitied  "  An  act  in  reepect  to  insnnncea  for  liTes,  fbi  the  benefit  of  mi 
women,"  it  is  mftde  Uwfiil  fbr  aaj  muried  woman,  bj  benelf  and  in  her  name, 
the  name  of  any  thiid  penon,  frith  hia  assent,  ai  ber  tnutee,  to  came  to  be  ins 
fin  ber  sole  use,  the  life  of  her  husband,  tcyr'any  definite  period,  or  for  the  term  c 
naoml  life ;  and  in  case  of  her  mrrlving  her  hnsbind,  the  net  amoont  of  it 
aoRuice  becoming  doe,  shall  be  pajable  to  her,  to  and  for  her  ovm  use,  free  fron 
daims  of  the  representatiret  of  ibe  hoBband,  or  of  aaj  of  his  creditort.  8nch  ei 
tioD  not  to  apply  where  the  nmonnt  of  premitim  anntiellj  paid  shall  exceed  $ 
and  in  case  of  the  death  of  the  wlfb  before  her  husband,  the  amoont  of  the  innt 
may  be  made  payable  after  her  death  to  her  children,  or  their  guardian,  fbr 

(a)  Lord  v.  Dall,  19  Mass.  US.  A  lister  has  an  insurable  interest  in  the  lifb 
ttrother  on  whom  she  depends  fbr  snpport. 

(6)  Kenyon  C.  J.,  in  Tidswell  o.  Ankerstein,  Peake'i  Cases,  151. 

(c)  Fu&  Mupm,  27S.  The  New  York  staCnte  (B.  6.  vol.  I.  Sti)  against  ws 
doe*  not,  in  express  terms,  extend  to  insarances  on  lircs,  as  the  statute  of  Geo 

*  There  is  a  similar  statute  in  TermonL  By  tliis  statute,  an  unmanied  femi 
also  aathorised  to  insure  fbr  hor  benefit  the  life  of  her  &ther  or  brother.  Lav 
Vermont,  1849.  Also,  in  New  Hampshire,  Laws  of  N.  E,  18S0 ;  in  Counecticut, 
of  Conn.  ch.  3! ;  in  New  Jersey,  Laws  of  N.  J.  1851 ;  and  in  Wisconsin,  Laws  of  ^ 
IBSl.  In  Rhode  Island,  the  wife's  right  of  insuring  under  the  like  circnmetanc 
protected  by  stringent  prorisions.  Laws  of  B.  L  184S.  It  seems  that,  in  MIbboi 
diTOrced  wife  may  hare  an  insuraUe  interest  in  the  hnsband's  life.  McEee  e.  Ph 
Ins.  Co.  38  Hissou.  (T  Jones)  3S3. 

'  A  father  has  an  insurable  interest  in  the  lifb  of  hie  minor  son.  Loomis  t>.  1 
Lifb  and  Health  Ins.  Co.  6  Gray,  896. 

■  In  Yalton  v.  National  Loan  F.  L.  Ass.  6oc.  2S  Barb.  (N.  Y.)  9,  affirmed  as  b 
point,  S.  C,  20  N.  Y.  32,  it  was  held  that,  if  insntanoe  were  effected  by  a  person  hi 
at  ihe  time  an  interest  in  the  life  assured,  the  contract,  bdng  thns  valid  under  the 
'  New  York  in  its  inception,  would  not  be  made  a  wager  poUcy  by  any  rabsei: 
tnmsffeit.  It  was  also  the  opinion  of  one  of  the  jndgee,  that  a  policy  of  insnr 
made  by  a  person  on  his  own  life,  but  for  the  benefit  and  at  the  coat  of  another,  i 
stiU  be  ralid.  In  Hoyt  v.  S.  Y.  JA&  Ins.  Co.  3  Bosw.  440,  it  was  held,  that  a  ( 
p'jcnniary  interest  in  the  lifb  of  another  was  not  aec«Mai7  to  support  a  policy  oi 
'aH :  that  it  was  enough  if  naturally  and  probably  a  pecuniary  loss  or  disndrai 
wonld  eosne  from  death  to  the  assured. 
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(2.J  We  hare  seen  that  the  ten»«  and  eonditiont  of  the  Engl 
policies  are  more  relaxed  dot  than  formerly,  bat  this  is  not 
case  'with  the  American  policies  upon  lives.*  Thej  contaii 
condition,  when  relating  to  the  lives  of  persons  in  tibe  norflii 
states,  that  the  policy  is  to  be  void  if  the  insured  shall  die  a] 
the  high  seas  or  the  great  lakes ;  or  shall,  irithoat  the  preri( 
consent  of  the  company,  pass  beyond  the  settled  limits  of  1 
United  States,^  and  of  the  British  provinces  of  the  two  Canad 
Xova  Scotia,  and  N'ew  Brunswick,  or  south  of  the  states 
Vir^nia  and  Kentucky ;  and  they  all  contain  the  like  oonditi 
or  exception,  if  the  assured  enter  into  the  military  or  nsi 
service ;  or  in  case  he  shall  die  by  suicide,  or  in  a  duel,  or  by  t 
hands  of  justice,  (ci)  ^  The  life  insurance  would  be  avoided  np 
the  general  policy  of  the  law,  on  the  execution  of  the  assur 
for  felony,  without  the  insertion  of  this  last  condition.  {«)  Ti 
basis  of  the  insurance  is  a  declaration  in  writing  of  the  persi 

doea ;  but  Che  general  prohibition  of  wigen,  beta,  or  stakes,  depending  "upon  ■ 
caanalty,  or  nnknoim  or  contingent  event  whatever,"  itMj  conBtracliTel;^  TP'T-  ^ 
10th  Mction  of  the  New  York  act  thorn  ttiat  inmnmoe*  were  indnded  in  the  prol 
bitton,  fbr  it  declares  that  the  prohibition  shall  not  extend  so  m  to  oSect  innmnc 
"  made  in  good  faith,  (or  the  teeurit^  or  I'fufaniufjr  of  the  party  insured."  This  impli 
that  the  insared  mnst  bare  a  real  beaeflcial  interest  in  the  life  of  another.  The  ha 
JUx  assignee  of  s  life  policy  nuij  sue  in  the  name  of  the  assignor,  and  eqnitj  ir 
compel  the  assignor  to  permit  the  assignee  to  tise  his  name.  Ashley  e.  AsUey,  3  ^ 
149.* 

((f)  If  the  assured  died  by  niidde  while  insane,  the  case  is  not  within  the  excqitkn 
Bomdaile  v.  Ennter,  5  Maun.  &  Gr.  639 ;  Breasted  v.  faimera'  L.  &  T.  Company, 
HiU  (N.  T.)  73.' 

(e)  Amicable  Ats.  Sode^  v.  BoUand,  S  Dow  &  Clark,  1 ;  Holland  v.  Disney,  3  Bu 
8S1 ;  4  Bligh,  194,  N.  S. 

'  Bee  this  case  approved,  8t  John  r.  Ant.  Mat  Zi.  Ins.  Co.  9  Semsn,  31. 

*  A  policy,  fbrfeited  fay  a  non-compliance  of  the  asanred  nilh  its  precise  termi,  mi 
be  revived  by  an  nnconditional  acceptance  on  the  part  of  the  assurers  of  thai  pr 
minnu.  Wing  v.  Harvey,  ST  Bng.  L.  &  Eq.  140;  Bnckbee  v.  United  States  LA. 
F.  Co.  18  Barb.  (N.  T.J  G4I ;  Bonton  v.  Am.  Mnt  Life  Ins.  Co.  as  Conn.  54!. 

*  This  phrase  means  the  established  legal  botmdariea  of  the  United  States,  and 
not  to  be  conflned  to  "the  settlements."    Caslerv.  Conn.  Life  Ins.  Co.  asN.  T.  4i7 

'  It  was  bdd  the  insnreni  were  liable  where  snieide  was  ralmJanljr  committed  by 
person  of  nnsonnd  mind.  The  case  was  diacossed  both  by  the  counsel  and  the  jodg 
with  remarkable  fblneas,  vigor,  and  learning,  and  npon  the  final  hearing  in  the  £ 
cheqner  Chamber,  the  jndgcs  were  not  ananimons  in  the  o[^on.  Clift  o.  Schwabe, 
Uann.  Gr.  &  Scott,  437. 

'  Affirmed  by  a  m^ori^  of  the  conrt,  in  4  Sebi.  399. 

■  See  Harper  v.  Phcenix  Ins.  Co.  IS  Mis.  109 ;  Spmill  g.  N.  C.  Mat  I>.  Ins.  Co. 
Jones,  126 ;  Nightingsle  b.  State  Mat.  Liie  Ins.  Co.  of  Worcester,  5  B.  L  3S. 
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making  the  lUEmrance,  as  to  the  birthplace,  age,  residence,  s 
employment  of  the  party  insured,  with  a  desciiptioQ  of  ] 
diseases  or  infirmi^  (if  any)  with  which  he  has  been  afflict 
This  declaration,  not  being  spread  oat  at  large  upon  the  poli 
is  not  strictly  a  warranty,  and  it  is  sufficient  if  it  be  given  in  g( 
^th,  add  be  true  in  nibetance."  Whatever  averment  or  rep 
sentatlon  la  inserted  in  the  policy  becomes  a  warranty,  and 
most  be  strictly  true.  But  if  there  be  no  warranty  or  *  rep-  *  i 
resentation,  or  fraud,  the  insurer  runs  the  risk  of  the  good- 
ness of  the  life ;  (a)  and  even  a  warranty  that  the  person  is 
good  health,  is  not  falsified  by  the  Coot  that  he  was  at  the  sa 
time  subject  to  great  inconvenience,  and  a  partial  palsy,  in  c 
sequence  of  an  old  wound  not  dangerous  to  life ;  or  that 
was  troubled  with  spasms  and  cramps  from  fits  of  the  gout.  T 
has  been  held  to  be  a  reasonable  good  state  of  health  within  ' 
warranty.  The  seeds  of  death  are  in  every  human  oonstituti' 
and  it  is  only  requisite  that  there  be  not  at  the  time  any  exist: 
disorder  tending  to  shorten  life,  {b) 

(3.)  The  life  in  the  given  case  may  be  insured  for  the  te 
of  natural  life,  as  is  usual,  or  it'  may  be  insured  for  a  defii 
period,  (c)    In  the  case  of  a  policy  of  the  latter  kind,  if  the  pa 

(a)  Stackpoole  tt.  Simon,  U  H.  P.,  i  Msnliall  oo  lusntBuee,  TTS. 

\b)  Bossv.  Brad^haw,  1  Blacb.  SIS;  WatMD  n.  MBiniruiiig,  4  Taimt.  T63 ;  W 
0.  Poole,  at  N.  F.,  S  UuituU  on  Ininnnce,  771. 

(c)  It  ii  said  to  be  now  ninal  in  the  Engliah  ptdidcs  on  Htm,  to  itate  tlie  daj  of 
eommcDcemeDt,  and  of  the  urmiiiadon  thereof,  and  to  declare  that  both  aie  indni 
miia  OD  the  Law  of  Fire  and  Life  Insnrance,  136.  A  lifta  policy  may  be  auigned 
bona  fide  creditor,  bnt  it  will  not  avail  aa  to  third  persons,  crediCon  of  the  inia 
without  notice  to  the  inisTBn  befbrs  the  death  of  the  ininred,  and  the  acceptance 
the  aasi^ment  bj  the  asalgnee  before  that  data.  Sncceuion  of  Biiley,  11  I 
(LoBii.)  £9S.    The  general  mle  ia,  that  if  a  party  has  been  abwnt  aeren  yeara,  k 

*  The  conc«alment  of  a  material  fact,  though  no  ipedflc  qneition  waa  asked, 
aToid  the  policy.  Voae  «.  Eagle  L.  &  H.  L  Co.  6  Cnah.  E.  4S.  Statementa  in 
application  for  life  inaannee,  upon  the  Mth  of  which  the  contract  is  dedared  tc 
made  and  the  falsity  of  which  it  is  expressly  agreed  shall  aroid  the  policy,  are  i 
noties,  and  if  nntme,  though  immaterial  to  Che  risk,  vitiate  the  policy.  Miloa  v.  C 
necticnt  M.  L.  Ins.  Co.  3  Gray,  S80 ;  Anderson  o.  Htxgerald,  S4  Eng.  L.  ft  Eq. 
and  4  H.  of  L.  Ca.  4B4.  8m  Hartman  v.  Eeyitono  Ins.  Co.  SI  Fenn.  466 ;  FrMei 
UaU  Lifb  Ins.  Co.  i>.  Appl^ate,  7  Ohio  (N.  S.)  293 ;  Peacock  v.  N.  T.  Life  Int. 
1  Bosw.  (N.  T.)  338.  Affirmed  by  the  Conrt  of  Appeals,  SO  N.  T.  (6  Smith)  1 
On  the  other  hand,  a  prospectot  iisned  by  a  company,  to  induce  insnrancea,  was  1 
not  to  afE^  the  constmclion  of  the  obligation  of  the  asmrers.  Rose  v.  MaCoal  ] 
Ins.  Co.  S3  N.  T.  BI6. 
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receives  a  mortal  wound  within  the  period,  aod  dies  after  it  bi 
expired,  the  underwriter  is  dischai^d.  (d)  All  coneealmeat  i 
BappressioQ  of  material  facta  avoidB  the  policy.  The  same  g<x 
faith  is  as  requieite  in  this  as  in  all  other  policies  ;  and  wfaetb 
the  BuppresBion  arises  &om  &aud  or  accident  is  quite  inunateri! 
if  the  fact  be  material  to  the  risk,  and  that  is  a  questJon  fa 
jury.  («)i 

n.   C^  inawance  againit  fire. 

"By  this  insurance  the  underwriter,  in  corndderation  of  the  pi 
mium,  undertakes  to  indemnify  the  insured  against  all  losses : 
his  houses,  buildings,  furniture,  ships  in  port,  or  merchandise,  I 
means  of  accidental  fire  happening  within  a  prescribed  perioc 
The  premium  is  usoallr  paid  in  advance,  and  the  contract  efEecb 
by  the  parties  without  the  interrontiffli  of  a  broker.  (/) 

oat  having  been  heard  from,  the  presmnption  of  law  nilKa  tbat  be  Is  dead,  bnt  (bat 
no  legal  presamptioii  m  to  the  ticae  of  hU  death.    N«pe*ii  v.  Doe,  1  Heea.  &  W.  SI' 

Id)  WiUea  J.,  1  Term  Bep.  260. 

(«)  Van  LindonCKQ  r.  Deaborongh,  8  Bam.  &  CreM.  B86;  Uoniaoa  v.  MnipraK, 
B.  Moore,  S31 ;  4  Bing.  60,  S.  C. 

(yi  The  offices  of  flra  insiiTance  companiei  nsnallj  annex  to  their  poIkiM  1 
Tarious  cliMes  of  huards  and  rates  of  annnal  premiatoa.  The  loweit  rate  of  p 
minm  la  for  bnildingi  exposed  to  the  least  degree  of  hazard,  u  boildings  of  brirk 
Btone  covered  with  die,  elate,  or  metal,  the  windoir-shDtters  of  solid  iroa,  gntten  k 
cornices  of  brick,  stone,  or  metal,  and  par^-iralls  above  the  roof.  The  rate  of  p 
miam  rises  in  proportioii  to  the  Increaae  of  hazard,  and  is  highest  in  btilldingi  mdn 
of  wood.  The  rate  of  preminm  depends  likewise  npon  the  fact,  bj  whom  and  fat  vt 
trade,  or  for  what  purpose  the  bnilding  is  occupied,  and  whether  as  k  private  dndti 
or  otherwin,  and  its  sitnation  with  respect  to  contiguoits  boQdings,  and  Aar  a 
iCmction,  materials,  and  tise.  Goods  are  also  classed,  in  tespect  to  the  rata  of  p 
mium,  into  such  as  are  wt  haiardmt,  hiaanhvi,  extra  haarnktiii,  aitd  such  as  comp' 
cases  of  extraordiiuay  ruk,  and  are  the  subject  of  iptdal  agreement.  In  EngUod,  il 
sometimes  part  of  the  contract  of  iasuiance,  that  the  inenrer  is  not  to  be  liable  for  it 
arising  from  ignition  occasioned  bj  natural  heating  of  the  artidee  insured,  or  bj  i 

>  Where  a  policy  reqnires  such  proof  of  death  as  the  companj  maj  demand,  r 
■onable  proof  only  can  be  required.  Brannstein  v.  Accidental  Death  Co.  1  Best 
Smith,  783. 

'  If  the  company'i  oScr  to  insure  be  accepted,  and  an  answer  placed  in  the  pc 
office  before  the  loss  of  the  property,  the  company  is  liable,  though  tho  answer  wis  i 
received  until  afterwards.  Tayloe  u.  Merchants'  F.  Ins.  Co.  9  How.  D,  S.  390 ;  Pi 
V.  Medina  F.  Co.  20  Ohio,  529;  Kentucky  Mut  Ins.  Co.  v.  Jonks,  6  Porter  (Ind.| : 
Bee,  also,  B.  E.  Mat.  Fire  Ins.  Co,  n.  Boessle,  I  Gray,  336 ;  Chase  r.  Hamilton  M 
Ins.  Co.  sa  Barb.  (N.  Y.}  e£7 ;  Lindaucr  v.  Delaware  Hut.  F.  Ins.  Co.  13  Ark.  4C 
Bragdon  c  Appleton  U,  F.  Ins.  Co.  42  Maine,  259 ;  Hallock  v.  Insorance  Co.  2  Dnta 
(N.  J.)  26S;  Sheldon  v.  Connecticut  M.  L.  Ins.  Co.  25  Conn.  207,  as  to  when  a  a 
tract  of  iiunrance  is  comjdeied. 
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It  has  been  made  a  question  by  some  persons,  whether  th 
negligence  and  frauds  which  the  insurance  of  property  flrom  fii 
has  led  to,  did  not  coonterbalance  all  the  advantages  and  rehe 
which  sach  insurances  hare  afforded  in  cases  of  extreme  distres! 
But  the  public  judgment  in  England  and  in  this  country  has  Ion 
since  decnded  that  question ;  (^)  and  insurance  companies 
against  fire  have  •multiplied  exceedingly,  and  extended  *87 
their  dealings  to  every  part  of  the  country,  and  excited  and 
deserved  public  confidence,  by  roason  of  the  solidity  of  their  cap 
tal,  and  the  skill,  prudence,  and  integrity  of  their  operations,  (a) 

misapplicMion  of  fire  heat  imdBr  proceai  of  mumfactim.  Ellii  on  Fire  and  Lif^  Ii 
nraoce,  35.  Mr.  Ellia  infers,  froin  the  case  of  Aiuliu  v.  Dreire,  6  Taunt.  436,  tbi 
dmtiBge  faf  heat  aloae,  withoat  ^nilion,  a  not  covered  bj  the  ordinary  flra  policy,  ev< 
thongti  there  be  no  exprew  pioviaion  againit  a  damageof  that  kind. 

(g)  A  late  English  traTeller,  Mr.  Elliott,  esji  that  nearly  all  the  honaea  in  Berlii 
the  c^tal  of  Frnssia,  are  iosond  against  fln. 

(a)  The  great  conflagration  in  the  city  of  New  York,  on  the  night  of  the  16th  ai 

noniing  of  the  ITth  December,  1S3S,  traa  Bnezampled  in  thia  coimtiy  since  fire  ii 

(orance  iras  in  practice,  in  the  rapidity  and  violence  of  its  raraget,  and  in  the  amooJ 

of  property  desBoyed.    It,  of  comae,  absorbed  die  capital  of  many  of  the  mo 

aolidlj  established  Fiie  InsnniQoe  Compaoie*,  and  rendered  them  insolvent    Th 

woi  an  eztraordinaiy  case,  and  without  precedent,  and  was  not  within  the  teach  ( 

ordinary  calcnlation.    Fire  insnrence  in  England  commenced  aboat  a  centnry  and 

half  ago,  and  is  carried  on  by  jcdnt-stock  companies  with  large  capital,  diongh  the 

ar«  others  called  eautributioii  ncUtia,  in  wbicb  erer;  person  insured  becomes  a  met 

ber  or  proprietor,  and  partidpates  in  the  profit  and  loss  of  the  concern.    M'Colloch 

Dictionary  of  Commerce,  art  Insurance.    A  mutual  insnronce  association  of  th 

kind  existed  in  New  Toik  for  tuony  years  afleT  the  peace  of  ITsa,  and  before  inco 

porated  compaoies  with  capital  stock  came  in  fashion.    The  New  York  Contributio 

ship  Fire  Company  was  incorporated  in  April,  1832,  on  that  basis.    There  are  otbc 

of  that  kind  existing  now  in  some  of  the  states,  and  mutual  insurance  compani 

have  of  late  became  mare  frequent  and  attractive.    And  since  the  public  confident 

in  the  incorporated  insurance  companies,  with  comparatively  small  capitals,  becan 

impaired  by  reason  of  losses  by  the  great  fire  in  New  York,  a  voluntary  private  ass 

dation  of  that  kind,  imder  the  title  of  the  Alliance  Mutual  Insurance,  was  institatt 

December  S3,  1839.    Formerly  the  English  fire  insurence  companies  were  at  Ii 

in  New  York,  by  means  of  an  agency  established  here.    Tb 

citizens  as  the  safest  sooice,  owing  to  their  great  capitals, 

ty  against  fire.    Bat  a  difibrent  policy  prevailed  and  final 

'  widi  our  legislatoie.    A  prohibitory  act  applicable  to  sn< 

Lpril,  180T,  and  again  in  Hareh,  1809,  by  tbe  objections  of  tl 

chich  were  drawn  and  snbinitled  to  the  Coundl  by  the  auth< 

lember  of  the  Coundl.    Bat  on  the  18th  of  Mareh,  18U,  tl 

a  law.    The  Council  of  Bevision  at  that  time  abandoned  the 

I  the  individual  member  who  brought  forward  the  objections  c 

IS,  persevered  in  raising  the  same  objection.    The  prohibitic 

.  to  an  foreign  inmrances  against  fire.    But  by  the  act  of  Me 

Tobilution  was  extended   to  marine  insnrance  and  bottomr; 
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We  wM  consider,  (1.)  the  interest ;  {2.)  the  tenos  and  oonstni 
tion  of  the  policy ;  (3.)  the  adjustment  of  the  Iobb. 

(1.)   (^  the  interett  in  ike  poliof. 

If  policies  were  -without  interest,  thej  would  be  pecnliu 
hazardous,  by  reason  of  the  temptation  which  they  would  hold  q 
to  the  commission  of  arson,  and  they  would  fall  within  the  gen^ 
prohibition,  by  statute,  of  w^er  policies,  {b)  According  to  La 
King  and  Lord  Hardwicke,  (c)  an  insurance  against  fire,  withoi 
an  interest  by  the  insured  in  the  property  lost,  at  the  time  ( 
insuring  and  at  the  time  of  the  loss,  was  void  even  at  commc 
law.'  A  creditor  may  have  a  policy  on  the  house  and  gooi 
of  his  debtor,  upon  which  he  has  a  Hen  or  mortgage  seciuit 
for  that  gives  him  a  sufficient  interest,  (cj)  *    So,  a  trustee,  i 

The  kw  by  the  N.  T.  B.  StatulCB,  3d  edit  vol.  i.  S9G,  897,  now  is,  that  aU  foaifU  i 
innncei  against  fire  in  this  state  are  prohibited,  and  a  ratable  two  per  cent  prennii 
Ib  to  be  paid  into  the  state  treasuiy  by  the  agent  of  foreign  individnals  or  """"■"■ 
not  anthorized  fay  law  for  effecting  insurances  against  losses  bj  fire,  and  igaii 
marine  risks.  The  prohibition  extends  eqnallj  to  lending  money  by  inch  indnridni 
and  usocialioiis  or  respondentia  or  bottomry,  or  of  efieding  any  contract  by  way 
inaurance  or  loan,  or  any  other  fansioeas  which  marine  insurance  companies  nsdn  t 
laws  of  New  York  may  do.^ 

(b)   Vide  tapra,  978. 

(e)  Lynch  p.  Dftliel,  8  Bro.  P.  C.  487 ;  Sadler's  Company  r.  Badeock,  t  Atk.  S54 

((f)  On  a  sale  by  a  niasier  on  a  foreclosnra  of  a  montage,  and  betbra  die  lepot 

the  sale  is  confirmed,  the  premises  are  destroyed  by  fire,  it  was  held,  in  lb*  Qro 

Conrt  of  New  York,  that  the  interest  of  the  assured  was  existing  at  the  time  of  i 

loss.    McLaren  v.  H.  F.  Ins.  Co.  4  N.  Y.  I^il  Obserrer,  137.' 

^  See  Laws  of  New  York,  1S49,  ch.  1TB ;  1837,  ch.  M8. 

*  Where  there  was  an  insurance  on  the  joint  property  of  two,  and  one  conreyed 
the  other  before  loss,  it  was  held  that  a  joint  suit  by  the  two  could  not  be  maintain 
Howard  v.  The  Albany  Ins.  Co.  3  Denio,  801 .  Insurance,  effected  in  good  taich,  wii 
ont  fraud  or  misrepresentatiou,  with  intent  to  protect  the  insnred,  npon  goods  deecrib 
as  "  big  goods  "  in  a  particnlar  store,  there  being  no  other  goods  on  the  premises,  « 
protect  the  interest  of  the  insnred,  who  is  in  fact  the  owner  of  them,  although  his  i 
partner  je  interested  in  the  application  and  profits  of  such  goods.  Irving  v.  Excels 
Fire  Ina.  Co.  1  Bobw.  (N.  Y.)  S07. 

■  This  dociaion  was  rereised.    1  Selden,  ISI.     See  p.  US,  n. 

*  Thus,  the  vendor  of  real  estate,  before  actual  conTeyance,  or  of  cbatleb,  befi 
payment  and  deliveiy,  has  an  insurable  interest.  Perry  Co.  Ins.  Co.  v.  Stewart, 
Penn.  49 ;  Ins.  Co.  v.  Updegraff,  ai  Id.  S13 ;  Norcross  v.  Ins.  Co.  tT  Id.  439 ;  AUer 
Mut  F.  Ins.  Co.  S  Md.  Ill ;  Benjamin  v.  Saratoga  Co.  M.  F.  Ins.  Co.  IT  N.  T. 
Smith)  415.  And  one  who  has  bid  off  property  at  an  execution  sale,  tboogh  he  pi 
no  money  and  take*  no  deed,  has  an  insurable  interest.  Bat  the  inMreat  must  be  i 
dosed  to  the  intorer,  before  the  policy  issues.  .£tna  Ins.  Co.  v.  Heiets,  B  Sn 
(TeDD.)  139. 
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gent,  or  &ctor,  who  has  the  custody  of  goods  for  sale  on 
uiasios,  may  msure  them,  aod  a  bona  fide  equitable  iuteresi 
te  insured,  {e) '  In  the  case  of  l>e  Forett  v.  Fulton  Fire  Jn« 
company,  (/)  the  court  carried  this  question  of  constnicti 
erest  to  a  still  greater  extent,  and  it  was  decided  that  a  co 

(e)  Lnceiu  v.  Cranfoid,  3  Boi.  &  Full.  7S,  9S,  98 ;  S  Ibid.  S89,  8.  C. ;  SI 
)n  Inanrance,  7B9 ;  Locke  v.  Nonh  Aoierican  Im.  Compaaj,  13  Mua.  i 
qoitj  of  redemption  U  an  iiuorDble  interest  Strong  e.  Mauofitctaren'  Ini 
■mnj,  10  Pick.  4a  A  moHgteor  and  mortgagw  vaj  each  iiunre  the  ume  b 
o  u  to  lecorer  their  regpectire  inteieati  therein,  without  diadodug  the  qnali 
nre  of  the  interest,  except  the  same  be  required.  Trader*'  In«.  Company  v. 
*  Wendell,  «04 ;  Jackson  b.  Masa.  Matoal  Fire  Ina.  Compaay,  33  Pick.  41E 
\I  the  nartgagee  inanrea  on  his  own  acconnt,  and  br  his  debt,  when  that  ii  extin) 
Jm  poUcj  ceases,  and  the  mortgagor  has  no  inUrest  in  it,  and  cannot  lake  ad 
}f  it.  If  the  premises  be  destrojed  bj  fire  before  tlie  debt  is  ezdngnished,  the 
un«t  pay  Che  debt  Co  the  omonnt  of  the  ininrsnce  to  the  mortgagee,  and  he  v 
M  entitled  to  an  assignment  of  the  debt,  and  recover  it  of  the  mortgagor ;  for 
nent  of  the  inmmnce  is  no  dischai^  of  the  debt,  bnt  it  only  changes  the  c: 
[f  the  morigagar  insure*,  he  will,  in  cue  of  low,  be  entitled  to  reeorer  the  amon 
br  it  is  his  own  Iom,  and  he  may  Insure  to  the  fiUl  value  of  bis  property,  notwi 
ing  any  incontbrance  thereon.^  Carpenter  v.  The  Providence  Wesfaingtoa  In 
panj,  ]6  Fetert  TJ.  S.  495.  The  mortgagee  has  no  right  to  claim  Che  beQ< 
policy  on  the  mortgaged  property  made  for  the  mortgagor,  as  he  has  no  more  I 
ler  dM  contract  than  any  other  creditor.  Policies  are  special  contracts  wicl 
mred,  and  am  not  deemed  in  their  natnre  incident  to  the  proper^  insnred.' 

(/)  1  HaU  (N.  Y.)  84. 

*  LunnuKe  Co.  t>.  Woodroff,  a  Dnich.  (IT.  J.)  541. 

•lUd. 

'  A  conDary  doctrine  from  that  of  Jndge  Story  in  this  case  was  laid  down 
F.  State  Hat  F.  Ini.  Co.  7  Cosh.  1.  It  was  held  hy  Che  Court,  Shaw  C.  J 
the  opinion,  Chat  the  insnTers  coold  not  insist  npon  an  assignmenC  of  the  mor 
[ntereit,  as  a  preliminary  condition  to  the  payment  of  a  loss.  The  ground  ws 
that  in  such  a  case  it  was  not  inequitable  to  allow  the  mortgagee  to  recover,  be 
the  imderwritert  and  f^m  the  mortgagor.  See,  abo,  a  late  case  in  3  Hue,  21 
ion  V.  Land,  referred  Co  in  note  at  end  of  the  above  case,  and  discnssed  in  13  L 
£47,  where  iC  is  held,  that  the  mortgagee  is  not  entitled  to  insore  the  mortgage 
Ises,  and  add  the  premiums  to  the  mortgage  debt,  and  that  he  is  not  a  truatei 
mortgagor.  The  fact  that  the  mortgagee  has  already  been  indemnified  by  his 
for  a  partial  or  total  loss  of  the  mortgi^ed  premises,  in  no  way  dimiitishes  tht 
ties  of  the  mortgagor.  White  v.  Brown,  a  Gush.  412;  Cashing  v.  Thomj 
Maine,  496.  See  Foster  a.  Equitable  Uut  F.  Ins.  Co.  S  Gray,  313 ;  Eemochi 
T.  Bowery  Fire  Ins.  Co.  17  N.  T.  (3  Smith)  428. 

>  McDonald  d.  Black,  SO  Ohio,  135. 

■  Swift  V.  Vermont  Matnal  Ins.  Co.  18  Vermont,  305,  An  iDBolveDt  dcbic 
proper^  is  vested  in  assignees,  may  nevertheless  insure  it  Harks  d.  Hamilton 
L.  &  Eq.  303.  A  building,  purchased  with  partnership  funds,  but  standing 
land  of  one  partner,  may  be  insured  by  the  other  partners.  Converse  e.  Citisei 
Ins.  Co.  10  Cash.  87. 

TOL.  III.  40 


LSXTt.  L.]  OP  PIBSONAl  PBOPERTT. 

And  as  in  the  case  of  marine  inBorance,  if  the  policy  be  fitr  i 
it  may  concern,  it  vill  cover  any  interest  ezistiog  at  ite  date.  (< 

(2.)   Of  the  terms  arid  amttructUn  of  ihe policy. 

A  policy  against  fire  is  strictly  a  policy  on  time,  and  the 
moncement  and  termination  of  the  risk  are  stated  vith  preci 
The  English  policies  (and  I  presume  Hoa  American  also)  co 
the  exception  of  damage  by  fire  happening  by  "  invasion,  fo: 
enemy,  or  any  military  or  usurped  power  whatooeTer."  Itia  e 
times  added,  "or  by  riot  or  civil  commotion";  for  the  v 
**  usurped  power"  mean  invasion  from  abroad,  or  an  int 
rebellion,  and  not  the  power  of  a  common  mob.  (<£) 

The  insured  is  bound  in  good  faith  to  disclose  to  the  in- 
sorer  *  every  fact  material  to  the  risk,  and  within  his  knowl-   ' 
edge,  and  which,  if  stated,  would  influence  the  mind  of  the 

(e)  Jeffenon  Ins.  Campiuijv.  Cotheal,  7  WendiU,  73. 

(d]  DrinkwsEer  n.  LoodoD  Awuiaiice  Compuif,  9  WUs.  363.  Fire  by  lig 
u  natullj  declared  to  be  a  lou  within  a  &re  polic;.*  Bat  booki  of  accoonts,  i 
seenritieg,  or  evideuceB  of  debt,  title  deeda,  writiagi,  monej,  or  bollion,  are  not  d 
objects  of  iniBraace,  and  the;  ate  oenaU;  specially  ezMpted.  Nor  are  jewels, 
medals,  painliDg?,  kutoary,  Bcolptnres,  and  enriosities  indnded  in  a  policy  of 
ance,  unless  tpedfied-'  Conditioot  annexed  to  a  policy  on  the  »ame  sheet  arc 
takoi  as  being  prima  foot  as  part  of  the  policy,  though  then  be  no  express  rel 
to  them  in  the  policy  itself.    Boberts  v.  Ch.  M.  Ins.  Co.  3  Hill,  GOl.* 

*  On  a  policy  which  loakes  the  insurers  liable  for  "  fire  by  lightning,"  they  I 
liable  fbr  an  injniy  by  lightning  which  does  not  prodooe  aOiiol  ignitien.  Babe 
Hon^omerj  Co.  Mat  Ins.  Co-  6  Barb.  {S.  T.)  637 ;  4  ComsL  3S6.  And  see  f 
ton  V.  Mer.  Co.  Mut.  Ini.  Co.  U  S.  Hamp.  341 ;  Andrews  v.  GnioD  Mnt.  f .  Ii 
ST  Maine,  296.  When  by  the  tomu  of  a  fire  policy  the  company  are  not  to  be 
for  losset  occasioned  by  explosion,  toss  cansad  by  fire,  which  is  the  result  of  an 
sion,  is  also  excluded.  St.  John  ir.  American  U.  F.  &  U.  Ins.  Co.  1  Keman 
Hontgomctj  v.  Pireman's  Ins.  Co.  16  B.  Mon.  437.  Loss  accruing,  pertly  fni 
explosion,  and  partly  from  the  combustion  of  gunpowder,  is  covered  by  the  ctani 
poUcy  insuring  "  against  loss  or  damage  by  fire."  Scripture  r.  Lowell  Mut.  Ii 
10  Cosb.  356.  Insnreis  against  fire  alone  are  liable  (or  loss  by  theft,  conseqni 
the  carefiil  removal  of  the  insnred  goods  by  tlie  iosarance  watch,  from  a  burning 
ing  in  which  they  must  otherwise  have  been  burned.  Tillon  v.  Han^ton  File  Ii 
I  Bo«w.  (N.  T.)  367.  A  dense  in  a  policy,  providing  that  suits  Jbnndod  thercoi 
be  brought  within  twelve  months  fkom  loss  of  cargo  assured,  held  to  be  valid. 
V.  Hattbrd  Ins.  Co.  1  Blatchf.  380.  See  contm,  French  v.  La&yelte  Ins.  Co. 
Lean.  461. 

*  As  to  what  property  will  be  indnded  nnder  a  general  desciiption  thereof 
poUcy,  see  Webb  v.  National  F.  Ini.  Co.  S  Sandf.  497 ;  Hood  t>.  Manhattan  F.  Ii 
3  Doer,  191 ;  .Xtna  Int.  Co.  «.  Jackson,  16  B.  Mon.  242. 

■  Murdoch  v.  Chenango  Co.  Mut  Ina.  Co.  3  ComiL  810. 
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ling  the  contnct.  (a)  ^  The  Btrictm 
ODtract  of  marine  insurance  do  not, 
[tplj  to  ioBurancea  ag&inst  fire,  fbr  t 
pon  actual  examinatioa  of  the  snbj< 
>f  the  insoraace  offioer6.(&)  '  Beasoi 
1  of  loss  from  existing  facts  kuoim 
ipending  danger,  must  be  stated  to  t 
i  void,  eren  though  there  vas  no  intt 
If  there  be  a  representation  of  tac 
le  &irly  made  and  sabetantially  fm 
)  referred  to  in  general  terms  in  ti 
it  lai^  on  the  f^ce  of  the  instrumet 
itnd  does  not  amoont  to  the  techtu'c 
)ohcy  contains  a  Tarranty  or  otmdidi 
it,  although  written  in  the  margin  i 
aed  paper  referred  to  in  the  poUcy, 
th.  {e)*    And  yet,  where  a  policy  co 

Lawrence,  S  Feten  TJ.  S.  !5 ;  Churj  v.  Cam.  h 

tocietj,  1  Hmt,  ft  GiU,  S».  Bnt  Ch.  J.  Sitx« 
Cowea,  673,  held  diflerentlj,  and  be  saw  no  n 
■reon  marine  and  fl[«  iDsorance  polides. 
Wolden  v.  Lonidana  Id.  Company,  IS  Lov'i.  13 
btheal,  7  Wendell,  79 ;  DelODgnemaie  c.  Tndt 
.)  S89 ;   Sander  b.  Farmer*'  Ini.  and  Loan  Cot 

ep.  710 ;  Fowler  d.  .Stna  lire  Ini.  Cwnpao;, 
;  EUi«  on  Ftre  InraraiiM,  39,  aO;  FatOkMr 
B.)  >T9. 

.  e  How.  n.  S.  ISS ;  Delahaj  v.  Hemptii*  In*-  0 
;;o.  M.  Ina.  Co.  1  Selden,  4S9  ;  DaveDport  v.  1 
»be  V.  Hartford  Mat.  F.  Ins.  Co.  S5  Cona.  51. 
o.  V.  Schell,  !9  Fenn.  Btate,  31. 
b.  (N.  T.)  383;  GlendaJe  Hanf.  Co.  v.  Pnttctia 
6  Mimt  of  the  policy  it  !■  Btipnlated  that  ilie  i| 
at  the  rarrey,  Bhall  be  pan  of  it,  &en  sodi  *Fpl 
lea.  Wall  e.  Howard  Ins.  Co.  tapm,  Silleio  i 
oehner  c.  Home  Unt.  Ins.  Co.  17  Mis.  Ml ;  WiL<0 
i.  93.  See  Protection  Ins.  Co.  t>.  Banner,  1  Olii 
nt.  Fire  Im.  Co.  ao  N.  Hsmp.  5S1 ;  Smith  v-  En 
Da  Silver  v.  State  Mdl  Im.  Co.  38  Penn.  St  i« 
It  or  tlie  inaarer,  of  the  lalslty  of  a  wairaolr  wil 
m  the  conaeqaencea  of  the  breach.  Jeonil^  • 
ue  D.  Hamilton  Ina.  Co.  SO  IT.  T.  53. 
I  Cnrtis  C.  C.  610 ;  Crocker  r.  People'a  Hat  F 
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ed  a  clause  prohibitiug  the  Tise  of  ilie  building  for  ttorv 
etn  goods  deiunninated  ta  the  memorandum,  annexed  to  ti 
.cj  as  hazardouB,  the  keeping  of  such  goods  as  oil,  or  Bpirituoi 
lors,  by  a  grocer,  in  ordinary  quantities,  for  his  ordinary  reta 

Co.  B  Ciuh.  79 ;  WHliknu  v.  New  England  Unt  t.  Lu.  Co.  91  Maini,  11 
•vj  V.  Ameriun  Mat.  Ins.  Co.  S  Dner,  5M ;  Wall  v.  East  BiTer  Uat.  In>.  Co 

I.  370.  See  Friibie  v.  Fajetto  Mat.  Ini.  Co.  ST  Peon.  336 ;  Batdes  v.  York  Mi 
\db.  Co.  41  Maine,  208;  State  MaL  F.  Ins.  Co.  >.  Arthur,  30  Penn.  Stale,  315. 

e  doubtful,  from  the  words  of  a  policj,  whether  certain  Matemeab  an  wanantiea 
re«nt»tiODa,  they  will  be  held  to  be  repi«Hntatioiu  onlj.  Wiboa  n.  Conway 
.  Co.  4  B.  L  141 ;  Howard  Lu.  Co.  v.  Comick,  S4  Bl.  455.  The  usual  clante  in 
:  policj  against  certain  extra  hazardous  risks  constitutes  a  wamuit;  on  the  part  of  t 
nrcd,  that  no  such  risks  shall  be  incuRed.  Lee  r.  Hovard  F.  Ins.  Co.  3  Cray,  68 
i^iards  B.  Protection  Ins.  Co.  30  Maine,  273 ;  frtncU  v.  Ins.  Co.  1  I>ntch.  (N.  i 
;  Hoftd  V.  Konhwestem  Ins.  Co.  3  ^d.  530  i  Westfall  e.  Hadson  River  f.  Ins.  C 
EeraMi,  289.  This  clause  was  fbnnerly  construed  liberallj,  and  a  temporary  imit 
ial  expoHaro  to  the  prohibited  hazards,  not  resulting  in  loss,  did  not  avoid  the  poUc 
id  snch  still  seems  to  be  the  American  rule.  Oatos  v.  HaiUson  Co.  Hnt  Ins.  Co. 
Iden,  469 ;  Bjnds  r.  Schenecbuly  Co.  Hat.  Ins.  Co.  1  Keraan,  554 ;  Leggett  t>.  Ii 
7.  10  Rid).  903 ;  Harris  v.  Colombiana  Int.  Co.  4  Ohio  (N.  8.)  ass.  As  to  wl 
Ql  not  be  considered  as  coming  within  the  prohihitionB,  see  Harper  v.  Albany  Mi 
IS.  Co.  17  N.  Y.  (3  Smith)  194 ;  Brjaot  v.  Ponghkeepaie  Mat.  Ins.  Co.  lb.  aOO.  J 
le  printed  conditions  and  reMrictions  will  be  construed  in  nibordlnaiioa  to  the  natc 
F  the  risk  assured  by  the  poUcj  and  the  license  implied  in  the  spedflcation  of  t 
nsinest  carried  on  in  the  place  insured,  that  everything  iavolved  in  CArrying  on  it 
aainess  in  the  usual  manner  may  bo  done.    Harper  v.  N.  T.  Ci^  Ins,  Co.  S3  K. 

II,  and  the  cases  above  died.  Bat  in  a  late  English  case,  Qlen  i>.  Lewis,  30  Eng. 
i  Eq.  3S4,  the  coort  adopted  a  more  rigoroos  constraetion  of  the  clause,  and  scenu 
lave  considered  any  deviation  from  its  Uteral  terms,  thoogh  temporary  and  immateri 
i>  an  avoidjince  of  the  policy.  In  Sillem  r.  Thomton,  36  £og.  L.  t  Eq.  33B,  and 
jtokea  V.  Cox,  37  Id.  661,  the  court  went  still  farther,  and  applied  the  same  princi] 
o  alterations,  not  expressly  prohibited.  In  the  Ibrmer  com  it  was  held,  that  a  chan 
ID  the  condition  of  the  property  as  described  at  the  date  of  the  policy,  though  not 
lenns  forbidden,  would  yet  avoid  the  policy,  if  it  Increased  the  risk  i  in  the  latter,  tl 
inch  alteration  would  avoid  the  policy,  whether  it  Increased  the  risk  or  not.  T 
American  doctrine  is  not  so  strict,  and  changes,  not  expressly  forbidden,  will  n 
ritiate  the  policy,  nnless  f^ndolent,  or  the  caose  of  the  loss.  Gates  u.  Madison  C 
Mm.  Ins.  Co.  supra;  Young  v.  Washington  Co.  Mut.  Ins.  Co.  14  Barb.  (N.  Y.)  54 
Billings  0.  Tolland  Co.  Mnt  Ins.  Co.  SO  Conn.  139 ;  Howard  d.  Ky.  &  La.  Mnt.  L 
Co.  13  B.  Mon.  383 ;  Loud  i>.  Citizens'  Mut.  Ins.  Co.  >  Gray,  S3I ;  Howell  v.  Equ 
Ini.  Co.  16  Md.  377. 

Whether,  in  the  absence  of  any  special  agieement,  a  material  enhancement  of  t 
riik  will  per  h  avoid  the  policy,  if  it  docs  not  appear  that  soeh  increased  risk  was  t 
otcaaion  of  the  loss,  is  discussed  by  Mr.  Greenleaf,  in  S  Greenl.  Ev.  J  408.  He  thin 
it  will  render  the  policj  void.  Meniom  v.  Middlesex  Ins.  Co.  SI  Pick.  163.  This  i 
sitioa  is  questioned  by  a  writer  in  the  Western  Law  Journal,  vol.  v.  p.  303,  April,  18< 
He  dtes  the  following  cases:  Pirn  o.  Beid,  6  Gran.  4  Scott,  33;  Lonnsbery  v.  Pp 
lu.  Co.  8  Conn.  459 ;  N.  Y.  Eq.  Ins.  Co.  c.  Longdon,  fl  Wendell,  633 ;  Btebbins 
Globe  Ins.  Co.  3  Hall  {N.  Y.)  647. 
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Id  not  to  be,  under  the  circmnstances,  a  storing  of  tin 
the  policy.  {J)  A  representation  Uiat  ground  contigiu 
to  the  building  insured  is  vacant,  does  not  amoont  to 
warranty  that  it  shall  *  continue  vacant  during  tJie  c(»itii 
ance  of  tlie  risk,^  or  prevent  the  insured  from  erectii^ 
g  upon  it  provided  he  had  not  already  formed  and  conceal 
:ention,  and  that  the  erectdon  was  not,  in  point  of  &ct, 
y  the  cause  of  the  loss,  (a)  ^  So,  if  it  vae  represented  at  t 
the  insurance,  that  the  building  wis  connected  with  anott 
g  on  one  side  only,  and  before  the  loss  happened  it  becai 
ted  on  two  tddes,  this  does  not  avoid  the  policy,  unless, 
f  foot,  the  risk  thereby  becomes  inixeased.  {b)  The  assor 
[ercise  the  ordinary  and  necessary  acts  of  ownership  01 
Idings,  and  make  the  requisite  repairs,  without  prejudice 
icy.  A.  contrary  rule  would  be  so  inconvenient  a^,  ie 
legree,  to  destroy  this  species  of  insurance,  (c)  But  if 
irues  by  means  of  a  gross  negligence  or  misconduct  of  t1 
sn,^  or  if  the  alterations  in  the  buildii^;  materially  enhan 
:,  and  are  not  necessary  to  the  enjoyment  of  it,  or  were  n 
ercise  of  ordinary  acts  of  ownership,  the  insurers  will  1 
1  from  their  contract,  (d) 

ogdon  V.  Naw  Tork  Equitable  Im.  Companj,  1  Hall  (N.  T.)  236.    See  8  Coa 

!bbiiu  u.  Globe  Ins.  Companj,  S  Hall  (N.  T.J  Gsa. 

non  V.  MaM.  Fire  Ins.  Compaaj,  4  Abu.  330. 

LDt  II.  Howard  Iiu.  Co.  S  Hill  (N.  Y.)  10. 

ibon  D.  MaM.  fire  Ins.  Company,  4  Mau.  330 ;  Jolly  o.  Baltiioon  £q' 

iety,  1  EaiT.  &  Gill,  S9S ;   Cnrij  v.  Conunonwealth  Ins.  Companj,  10 1^ 

1  HiL  ininrer  inqniies  as  to  the  sitnstioa  of  the  building  to  be  inaiutd  wi 
other  buildings,  the  ^plicant  moit  at  his  peril  give  a  fair  and  full  anxx 
The  Madison  H.  Ins.  Co.  3  Baib.  (N.  T.)  73 ;  1  Selden,  469 ;  Fraai  c.  Sw 
f.  Ins.  Co.  S  Denio,  194  j  Gates  v.  Madison  Co.  Mnt.  Ins.  Co.  a  Conui-4 
Bowdilch  M.  F.  Co.  6  Cnsh.  448 ;  Kennedy  v.  St.  Lawrence  Co.  10  Bu 
!S5 ;  SeztOD  v.  Montgomery  Co.  U.  L  Co.  9  Barb.  (N.  T.)  191  j  Wilson 
'  Co.  Mat  Ins.  Co.  a  Seld.  S3  ;  Allen  r.  Chartutown  Hut.  F.  Ins.  Co. 
I;  WUwn  V.  Conway  Fire  Ini.  Co.4  B.  L  141;  Hall  v.  People's  Mni.Ii 
ly,  185 ;  Chaflbe  v.  CattaninKUB  Co.  Mut.  Ins.  Co.  18  N.  T.  (4  Smith)  376. 
iiwrtion,  in  an  applicatiatt,  that  an  act  material  to  the  risk  mill  be  dtme, 
innta  to  a  warranty.  Mnrdock  d.  Chenango  Co.  Mnt.  Ins.  Co.  a  ComsL  jl 
inenrsd  is  entitled  (o  indemm?,  tboagb  the  loss  oocnr  ftam  the  groaa  c* 
if  hia  serranl.  The  pimdnwM  cause  is  only  looked  to,  &aud  being  abw 
U.  C.  Mat  Co.  1  Selden,  469 ;  Hnckins  v.  People's  Mnt  F.  Ins.  Co.  11  !■ 
Bat  whether  gross  neglect  may  not  be  carried  to  *ach  an  extreme  as 
the  nndenrrilers,  see  Chandlsi  v.  Woroester  Mat  F.  Iiu.  Co.  3  Cnah.  31S 
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The  En^sh  statnte  of  9th  iiaj,  1828,  haa  pradeDdy  protect 
the  insurer  irojp  the  impoaitioiiB  to  vhich  ha  ia  naturally  expose 
"by  the  practice  of  corering  tinder  one  policy  extended  and  cnnr 
lated  subjects  of  risk.  The  statute  requires  that  detached  buil< 
ings,  or  goods  tiierein,  occasiooing  a  ploralily  of  risks,  be  Taluf 
and  insured  separately ;  and  all  insurances  against  fire,  made  upc 
two  or  more  separate  subjects  or  parcels  of  risk  collectiTely,  in  oi 
stun,  are  declared  void.  It  is  a  conditaon  of  the  policy,  in  mo 
cases,  that  if  there  be  any  other  insurance  already  made  again 
loss  by  fire  on  the  property,  and  not  notified  to  the  insurers, 
*  the  pohcy  is  to  be  deemed  void ;  and  if  there  be  any  other  *  31 
insurance  on  the  property  afterwards  made,  the  insurers  are 
to  have  notice  of  it  vith  reasonable  diligence,  and  the  same  is  ' 
be  duty  acknowledged  in  writing,  or  that  omission  will  also  rend< 
the  policy  void,  (a) ' 

5S5.  A  lou  by  flre,  in  polidei  agaiust  fin  on  land,  occasioned  by  the  mere  fiinlt  w 
Diligence  of  the  asanred,  his  mttmiIs  or  sgenu,  withoat  fhtnd  or  design,  ia  a  lo 
within  the  policy.  Wal«n  c.  M.  L.  Ins.  Company,  II  Peieri  U.  S.  313 ;  8.  C.  1  Id 
Lean,  2TS  ;  Shaw  ■>.  Boberds,  1  Nct.  &  Perry,  379 ;  8.  C.  6  Adot.  &  EU.  TS ;  Hend< 
•on  v.  U.  &  F.  Iqs.  Company,  ID  Rob.  (Lonii.)  164.  In  Shaw  o.  Bob«rds,  Un  rule  -w 
BUted  to  be,  if  tbe  policy  bo  silent  as  to  alteradons  with  trade  or  bosinees  carried  i 
upon  the  premises,  guch  alteration  does  not  avoid  the  policy,  though  the  trade  be  mc 
bazaidODB,  and  no  notice  of  the  alteration.  Fim  v.  Beid,  S  Mann,  t  Qr.  1,  8.  F.  T. 
same  mle  in  marine  polidee.    Stqira,  307. 

(a)  Carpenter  v.  Evidence  W.  Ins.  Company,  IS  Peteia  U.  8. 499.  Beauunaiee 
a  TaHd  oonCract,  in  cases  of  flre,  bb  well  as  in  marine  policies.  The  reaamrance  opt 
ates  Dot  npon  the  risk,  bat  npou  die  proper^  coYered  by  the  orif^nal  policy,  and  t 
reqnirements  of  the  iwutmct  are  satiiSed  vrben  those  in  the  original  policy  are,  ai 
notice  thereof  be  given  to  the  reasmrer.  This  species  of  insurance  lequirea,  as  wi 
as  the  primitive  contract,  the  commonicatlon  of  all  material  information.  New  To 
B.  Fire  Ins.  Company  r.  New  York  Fire  Ins.  CompaDy,  IT  Wendell,  SS9. 

'  A  valid  policy  will  not  be  avoided  by  a  prior  or  sabseqoent  one,  which  itself 
prima  Jade  void,  sad  beuce  notice  of  it  need  not  be  given.  OlberwiBe,  if  the  prior ' 
■nbsequent  policy  bo  Bimply  voidable  upon  proof  of  the  &cts.  Schonck  v.  Mercer  C 
MnL  F.  Ina.  Co.  4  Zabr.  447 ;  Bigler  d.  N.  Y.  Central  Ins.  Co.  SO  Barb.  (N.  T.)  «3i 
8.  C.  22  N.  T.  402.  Bat  see  Carpenter  u.  Providence  Wash.  Ina.  Co.  16  Peter*  U. 
49S,  and  Oale  e.  Belknap  Co.  Int.  Co.  41  N.  Hamp.  170,  Aa  to  what  will  constin 
valid  notice  of  other  insnrance,  ace  Weatlake  v.  6t.  Lawrenca  Mat.  Ins.  Co.  14  Bar 
IN.  T.)  306;  Forbeai'.AgawsmMutF.Ina.Co.aCnah.4TDi  Goodall  f .  New  Engtai 
F.  Ini.  Co.  S  Foster,  169 ;  HntchinsoD  e.  Western  Ins.  Co.  21  Mia.  97  ;  Amea  v.  N. ' 
UniOD  Ins.  Co.  4  Eemau  (14  N.  T.)  253  ;  Benjamin  v.  Saratoga  County  M.  P.  In 
Co.  IT  N.  T.  (3  Smith)  415;  MeUen  n.  Hamilton  P.  Ins.  Co.  lb.  609;  Rale  r.  M 
chanics'  Mat  Ins.  Co.  6  Gray,  1S9.  8ab«eqnent  policies  are  breaches  of  a  watran 
against  other  inaonuice,' although  the  intereat  covered  ia  greater  than  in  the  first,  ai 
by  two  of  the  three  partiet  to  the  first  Moasey  t>.  Atlas  Mat.  Ins.  Co.  4  Eeman  (1 
N.T.)79. 
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Fire  policies  usually  contain  a  prohibition  agunst  the  assigmaa 
of  them,  without  the  previous  ccmseDt  of  the  company.^  Bi 
vi&out  this  clause,  they  are  assignable  in  equity,  like  any  otik 
chose  in  action ;  thoi^h,  to  render  Uie  assigninent  of  any  rali 
to  the  assignee,  an  interest  in  the  subject-matter  of  the  iiisiiraii< 
must  be  assigned  also,  for  the  assignment  only  covers  such  inten 
as  the  assured  had  at  the  time  of  the  assignment.  (6)  *  This  restr 
tion  upon  assignments  of  the  policy  applies  only  to  transfers  befo 
a  loss  happens,  and  it  applies  only  to  Tolnntary  sales,  and  not 
sales  on  execution,  (c)  *    In  some  cases,  the  statute  creating  a  fi 

{b)  Murnhull  on  Inaaraiice,  SOO.  The  usignment  of  a  policy  inCAoiit  HOtia  to  i 
offia,  will  not,  under  (he  Engliili  baakrnpt  system,  prevent  the  interest  in  lb«  poli 
from  pMung  by  a  inbseqaent  aasignmnnt  in  bankruptcy,  on  the  gmnnd  thmt  the  p 
icy,  witboat  the  notice,  remained  under  the  dispoBing  power  of  the  bankmpt  ai  repot 
owner.  Ex parit  CoIttH,  Moataga,  llO.  If  bnildingt  intored  be  mortgaged,  the  poli 
ii  ipaofaOo  assigned  to  the  mortgagee.  Farmers'  Bank  u.  1£.  A.  Society,  4  Leigh,  ( 
Policies  against  fires,  being  personal  contract*,  do  not  pau  to  a  porchaser  of  the  p^r 
erty  before  loM,  without  the  BMent  of  the  intorer,  and  the  policy  ceases  if  the  proper 
b«  wld  without  that  aaaent,  for  no  person  ii  entitled  to  claim  for  a  sabsequent  la 
JEtna  Kre  Ins.  Company  v.  Tyler,  16  Wendell,  3S5 ;  Wilson  v.  Hill,  3  Metcalf,  6 
See,  also,  mpro,  36!,  aa  to  marioe  policies. 

{c]  Brichta  v.  Labyette  Ins.  Company,  3  Hall  (S.  Y.)  3T9.  Strong  b.  Ibn.  L 
Company,  10  Pick.  40.  And  if  the  ascored  contract  to  lell  at  a  future  day  on  piyma 
and  before  the  day  arrives  the  premisea  are  destroyed  by  fire,  this  is  not  an  alienatic 
to  defeat  the  policy,  for  the  awared  ha«  the  legal  title  and  pOMession,  and  an  inmrab 
interest  and  equity  equal  (o  the  pnrchase-money.'  TruubuU  v.  Portage  H.  Ins.  Cot 
pany,  IS  Ohio,  30S. 

a  P<M,  note  1, 3T5. 

■  See  Mnrdocb  e.  Cbeaango  Ins.  Co.  S  N.  T.  SIO ;  l^on  c.  Kingston  Mnt.  Int  C 
G  N.  T.  405 ;  GrosTBoor  s.  Atlantic  Hre  Ins.  Co.  17  H.  T.  391 ;  Howard  v.  AH.  In 
Co.  3  Denia,  801. 

'  Kce  V.  Tower,  1  Gray,  426 ;  Bragg  d.  New  England  BEnt  T.  Ins.  Co.  9  Fo«er,S8 

■  Under  the  New  York  etatatet,  (Stat.  1B36,  p.  44,  §  T,)  which  maket  a  policy  i 
property  void  in  case  of  its  alienation  by  sale  or  otherwise.  It  bas  been  held  that 
mortage  of  the  property  was  not  an  alienation.  Conover  v.  Unt  Ins.  Co.  &c 
Denio,  SM ;  B.  C.  1  Comst  S90.  The  same  doctrine  is  held  in  New  Hampshii 
Folsom  V.  Belknap.  Co.  Unt  F.  Inl.  Co.  10  Foster,  S31.  And  in  Maine.  PoUatd 
Somerset  M.  F.  Ins.  Co.  43  Maine,  SSI.  Nor  is  a  contract  to  sell  an  alienation  with 
the  policy.  Masters  s.  Madison  Co.  Ins.  Co.  II  Barb.  (N.  T.)  6S4.  An  alienation  < 
one  of  several  estates,  separately  insured  in  a  policy,  avoids  the  policy  only  as  to  l 
estate  alienated.  Clark  v.  S.  England  Co.  6  Cushing,  34S.  A  mortgage  of  chatte 
without  transfer  of  possession,  is  not  an  alienation  within  the  meaning  of  the  polic 
Itice  V.  Tovrer,  I  Qray,  436. 

An  assignment  without  notice  to  the  insuren  has  been  held  to  render  the  policy  voi 
even  thongh  the  assignment  was  itself  void  under  the  insolvent  laws.  Dadmun  Ham 
Co.  «.  The  Worcester  Mnt.  Ins.  Co.  II  Metcalf,  439.    When  a  policy  of  insnras 
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irance  company,  authorizes  Bssiguaeiita  of  policies  to  the  pa 
ear  of  the  subject  insured,  and  authorizes  the  assignee  to  sue  : 
own  name,  {Mtmded  notice  be  given  of  the  assignment  befo: 
tB8  happens,  so  as  to  allow  the  company,  at  their  election, 
xm  a  ratable  proportion  of  the  premium,  and  be  ezoneratt 
m  the  risk." 

[S.)    Of  the  a^insiment  of  the  lotB. 

tettlemeuts  of  losses  by  fire  are  made  on  the  principle  of  a  pa 
ular  average,  and  the  estimated  loss  is  paid  without  abandonmej 
what  hae  been  saTed.((J)  ^    Dam^ea  and  reasonable  charges  c 

d)  A>  loM  bj  Sre  u  not  ^nerallj  a  total  loss,  ibe  valuation  in  the  policj,  la 
.  B«U,  {Coma.  to],  i.  637,}  ii  mther  iimg  a  nuuimnm  beTOnd  which  th«  nndt 
lien  are  no  t  to  bo  liable,  than  a  conclnsire  ascertainiQent  of  tho  rolne.  In  Fian< 
loed  policies  against  flre  ara  rejected ;  and  in  Wallace  o.  InnmDco  Componj, 
inii.  !89,  the  policj,  and  aren  the  legality  of  rained  policies  aa  Sre,  Menj  to  1 
Lcstioned.  With  as,  policies  against  fire  are  taken  to  be  open  ones,  nntess  otherwi 
prewed.  The;  oie  not  iavariablj  open  poIiciesJ  L«ar«DC  v.  Chatham  lire  la 
impuiy,  1  HaU  (N.  T.)  41 ;  Alchonie  v.  Saville,  6  J.  B.  Moore,  303,  n. 

Yihihited  transfer  withont  coniant  of  die  insnrert,  and  after  lots  it  was  asngned, 
>s  held  a  transfer  of  the  debt,  arising  b;  reason  of  the  loss,  and  therefore  ralid,  nc 
ithstanding  the  prohibition.  Mellen  d.  Hamilton  F.  Ins.  Co.  IT  N.  T.  (3  Smitl 
09 ;  Goit  B.  KaL  Pro.  Ins.  Co.  aS  Barb.  (N,  Y.)  189.  In  Tillon  v.  Kingston  Mi 
ns.  Co.  1  Beld.  40S,  it  was  decided  tbat  a  sale  by  one  of  several  owners  or  putnera 
be  othen  was  soch  an  alieoatlon  be  vronld  aTOid  the  policj,  so  far  bs  the;  slons  wc 
nterested.  The  same  doctrine  was  held  in  Finlej  v.  Ljcoming  Coontj  MaL  Ins.  C 
10  Fenn.  State,  311.  In  Tennessee  it  was  held,  that  the  share  of  the  astigning  own 
T  partner  conld  not  be  recoTeted,  bat  that  the  assignee  might  recover  to  the  extent 
lis  original  share.  Hobbs  o.  Memphis  Ins.  Co.  I  Sneed  (Tenn.)  44*.  BntseeWlls 
>.  Genesoe  Mot  Ins.  Co.  16  Barb.  {N.  Y.)  511  ;  Dey  u.  Poughkeepwe  Mnt.  Ins.  Co. 
Ed.  6SJ ;  Adams  r.  Rockingham  Mnt.  F,  Ins.  Co.  39  Maine,  392 ;  Drehar  i>.  .»cna  1 
Co.  18  Uis.  128.  Application  for  cunsent  to  the  assignment  of  the  policj  is  notice 
tha  acqnisition,  contemplated  or  actual,  of  an  interest  on  the  part  of  the  applicant 
the  property  insured.  (Denio  J.,  dissenting.) '  Hooper  v.  Hudson  Biver  F.  Ins.  < 
17  N.  Y.  (3  Smith)  434. 

'  The  insurer  against  fire  maj  reinsnre  against  hia  ow  "*■  ^-  "^^  Bowarj  1 
Co.  >.  N.  Y.  Fire  Ins.  Co.  17  WendeU,  869.  Axid  the  reiosnior  i*  liable  for  the  : 
aiDonnt  which  the  first  insurer  is  bonnd  to  pay.  Mut.  Snft-  Ins-  Co- "-  Howe,  3  N. 
135,  Bat  the  original  aisured  cannot  obtain  tlie  benefit  of  tb«  reinsurance  evm  wl 
hii  insurer  is  insolvent  Carringion  v.  Commercial  ^-  *  M-  Ins.  Co.  I  Bosw.  1 
Hsckenraih  if.  Am,  Mu.  Ins.  Co.  3  Barb.  Ch.  53  The  •«*■"  "'  *  oompanj  cat 
"Jnsiiro  another  company  of  which  he  is  BecTBtarT  a»d  director.  His  po«tion  disa 
him ftom  offectnally  representing  both  oompaai«^  N  "*"■  *^''*-  ■''"■  ^-  "'  *'"'  ^ 
ii»,Co,30B«rb,'(N.Y.)46«i  andl4N.T,85 

'  Coshman  u.  Northwestern  Ins.  Co.  34  lUin'e  487- 

'  The  rale  applkabJe  to  marina  losses,  of  dodnctioS   *°°'  oxpenses  of  new  for 
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removing,  at  a  fire,  artides  insured,  are  covered  by  the  policy, 
there  may  be  a  general  aver^^  for  a  sacrifioe  made  by  the  inn 
for  the  common  good,  in  a  case  of  necessity.  It  is  aiutl<^( 
tiie  law  of  contributioii  by  co-secorities.  (e)    If  a  teoant  ere< 

building  on  a  lot  held  under  a  lease,  irith  liberty  to  re 
*  876    or  remove  the  bailding  *  at  the  end  of  the  lease,  and 

building  be  destroyed  by  fire  a  tew  days  before  the  eni 
the  lease,  though  the  building  as  it  stood  vas  Torth  more  than 
sum  insured,  and  if  removed,  would  have  been  irorth  much  i 
yet  the  courts  look  only  t«  the  actual  valae  of  the  buUding  i 
stood  when  lost,  and  they  do  not  enter  into  the  conHiderati<» 
these  incidental  and  collateral  circumstancea,  in  fixing  the  I 
standard  of  indemnity,  (a)^ 

It  is  asually  stipulated  in  the  policy,  that  in  case  of  any  p 
or  subsequent  insurance  on  the  same  property,  and  of  which  ■ 
notice  has  been  given,  and  a  loss  occurs,  Uie  assured  is  not 
recover  beyond  such  ratable  proportion  of  the  damages  as 
amount  insured  by  the  policy  shall  bear  to  the  whole  amount 
Bured,  without  reference  to  the  dates  of  the  difierent  policies.  1 
loss  is  to  be  certified  upon  oath,  and  the  certificate  of  a  magistn 
notary,  or  clergyman,  is  made  necessary  to  be  procured  in  favor 
the  truth  and  fairness  of  the  statement  of  the  loss ;  and  the  sb 
and  literal  compliance  with  the  terms  of  these  conditions  is  h 
indispensable  to  a  right  of  recovery.  (6) '    If  it  be  part  of  the  c 

(e)  Welks  e.  Boston  Ins.  Compati}',  6  Pick.  IBS. 

(a)  Laurent  v.  Chathun  Tin  Ins.  Compao}',  1  Hall  (N.  T.)  41. 

(fr)  Wonley  v.  Wood,  6  Term  Bep.  710 ;   Ronmage  o.  MMhanict*  Rre  Im.  C 

in  cases  of  partial  loss,  <lo««  not  apply  K>  fira  polidea.  And  in  caaeof  a  total  las 
the  subject  iosnred,  there  is  no  other  rale  than  an  irtdaiaiSi/  to  the  inaured  for 
acbud  loa,  to  be  firand  hj  the  jniy.    Brinley  v.  National  Ins.  Co.  II  Metcalf,  ISS- 

1  The  insnren  are  only  responsible  for  direct  and  immediate  damage,  u>d  ll 
liability  does  not  extend  to  damage  occasioned  by  remoring  goodj,  though  it  be  d 
nnder  a  reasonable  apprehension  that  they  would  be  reached  by  lh«  Ore.  Eilliei 
AUe^ben;  Mutual  Iiu.  Co.  3  Ban,  470.  See,  howercr.  Case  v.  Eoilfaid  T.  Ini- 
13  m.  S76. 

An  insnrance  on  an  imfinished  house  does  not  corer  materials  not  then  iu  the  bii 
Ellmaker  v.  Franklin  lire  Ins.  Co.  5  Bair,  183.  As  to  the  rigbla  and  obligattoni 
the  parties  to  the  policy  tinder  a  clause  giving  the  instutn  the  option  of  rrtnild: 
and  repuring  in  case  of  lost,  see  Tmll  r.  Boxbnt;  Mnt.  F.  Ins.  C9.  3  Cush,  iSS; 
H.  Mnt  F.  Ins.  Co.  u.  Rand,  4  Foster,  43S ;  Franklin  F.  In«.  Co.  d.  EamiU,  i  i 
170;  Haakins  v.  Hanulton  Mui.  Ini.  Co.  S  Gray,  433. 

*  Mason  v.  Harrey,  30  Eng.  L.  &  Gq.  541 ;  Wdcome  v.  People's  Eq.  IL  F  Iw.  I 
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tract  that  the  insnrer  is  to  be  liable  only  to  the  extent  of  the  sui 
insured,  and  after  payment  for  a  partial  loss  a  total  loss  ensuei 
the  insurer  is  liable  only  for  the  difference  between  the  eum  alxead 
paid  and  the  sum  insured,  (c)'  The  contract  is  confined  to  tfa 
parties,  aud,  as  A  general  rule,  no  equity  attaches  upon  the  pr< 
ceeds  of  policies  in  favor  of  any  third  persons,  who,  in  the  chanu 
ter  of  grantee,  mortgagee,  or  creditor^  may  sustain  loss  by  the  fin 
without  some  contract  or  trust  to  that  effect.  If  the  subject  of  tb 
insurance  be  burnt  during  the  continuance  of  the  policy,  tb 
benefit  of  the  policy  goes  to  the  personal  representatives  of  the  u 
Bured,  unless  by  some  act  of  the  party  entitled  to  the  proceec 
they  become  clothed  with  the  character  of  real  estate.((2)  * 

paoj,  I  Green  (N.  J.)  110 ;  Colnmb.  Ins.  Companj  v.  Lftwnnce,  2  Feten  C  S.  S! 
SiiTi^  C.  J.,  in  Davea  b.  N.  B.  Ios.  Compao;,  7  Cowen,  462 ;  Leadbetlcr  v.  losn 
ance  Company,  13  Maine,  36S.  Thia  Uet  ia  &  ver;  eaong  caae.  If  there  be  auj  frar 
or  GUm  swearing  by  tiui  aaiored,  in  the  exhibition  of  hie  proofs  of  loss,  he  forfeits  fa 
clnim  to  arccorerjr.  lUgnier  v.  Lotiisiana  Stale  Marine  and  Fire  Ins.  Company,  I 
Louia.  344;  Howard  v.  City  Fini  Ina.  Co.  N.  Y.  Snperior  Cooti,  May,  IS43.  Tl 
coDita  are  strict  in  holding  the  assured  to  Che  aCmoBt  candor  and  good  faith  in  re 
dering  to  the  inanror  the  antoant  of  bis  loss ;  and  a  false  and  fraadnlenc  exaggeratic 
of  the  amooDt  of  the  piopertf  loat,  aroids  the  policy,  and  destroys  the  right  to  I 

(c)  Curry  n.  CommonweaJth  Ins.  Company,  10  Pick.  53S.  The  law  of  marine  i 
(nrance  respecting  salvage  does  not  apply  to  fire  pohcies.  Liscom  i*.  Boston  M.  F.  In 
Company,  9  Metcalf,  SOS. 

(d\  Mildmay  u.  Folgham,  3  Vvey,  4TS ;  Lord  King,  in  Lynch  v.  Dalae),  4  Bro.  1 
C.  433,  edit.  Tomlina;  Norris  e.  Harrison,  3  Madd.  Ch.9eS;  Ellis  on  the  Laws  < 
Fire  and  Life  Insurance,  Bl ;  Colnmb.  loa.  Company  d.  Lawrence,  10  Peters  U.  I 

2  Gray,  480;  Protection  Ins.  Co.  r.  Pherson,S  Porter  (Ind.)  417  ;  Noonaa  o.  Hartftii 
P.  Ins.  Co.  ai  Mis.  81.  But  the  terms  of  the  policy  respecting  notice  are  to  have 
reasonable  interpretation.  N.  Y.  Central  Ins.  Co.  v.  Nat.  Pnit.  Ins.  Co.  SO  Barbi  (N.  Y 
4S8;  Bnmatead  v.  Dividend  MnC  Ins.  Co.  S  Eeman,  81.  The  insurers  may  waiT 
expressly  or  impliedly,  their  right  to  a  strict  fulfilment  of  the  conditions  of  the  polii 
tespeeting  notice  of  a  loss,  or  may  so  act  aa  to  famish  a  valid  ezcnse  to  the  assured  li 
noa-complianco  vritb  them.  Tayloe  ti.  Merchanta'  F.  Ins.  Co.  9  Hon.  U.  8.  3iK 
Wcstlake  v.  8c  Lawrence  Mat.  Ins.  Co.  14  Barb.  (N.  Y.)  SOS ;  Oaik  v.  New  Englai 
Hat.  F.  Ins.  Co.  6  Cush.  342;  Francis  v.  Ins.  Co.  1  Dutch.  (N.J.)  78;  Bartlett 
Duion  Mot.  las.  Co.  46  Maine,  500. 

'  If  property,  insaied  at  less  than  its  Talne,  be  partly  destroyed,  the  insured  is  e 
titled  to  be  pud  his  whole  loss,  if  it  do  not  exceed  the  amount  insured.  Underbill 
Agawun  F.  Ins.  Co.  6  Cush.  441. 

*  In  England  insurance  of  the  fidelity  of  employees,  and  other  similar  risks,  a 
common.  The  rules  governing  these  contracts  resemble  those  relating  to  life  assn 
ance.  Bee  Towlo  i.  National  Guardian  Assor,  Co.  3  Giff.  42;  Anderson  v.  Fitzgt 
tld,  4  H.  of  Lord!  Cas.  484;  Benham  v.  United  Gnar.  &  L.  Ass.  Soc  7  Wels.  H. 
GOTd.744, 
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SOT ;  Cupeuter  v.  Piovidence  W.  In*.  Co.  16  Fetnt  IT.  S.  495.  A  mortgagee  of 
proper^  haa  no  right  or  title  to  the  benefit  of  the  policy,  talien  by  the  aanpi 
for  his  own  benefit,  onleu  it  be  uajgned  to  him.  Bnt  if  the  mortgagOT  ina  boand 
coTenant  or  otherwise  to  Ihbiub  the  premieei  for  the  better  Mffaxitj  of  Itte  inM»i 
the  mortgagee,  the  latter  will  hare  an  eqnitable  lien  upon  the  monej  due  on  ibe  pa 
to  the  extent  of  Mb  interest  In  the  proper^  deatrojed.  Temon  d.  Smith,  5  B.  &  i 
1 ;  Ne«le  v.  Reid,  3  Dowl.  ft  S7I.  198 ;  Thomas  r.  Yonkapff,  6  GiU  &  Johns.  3 
Carter  o.  Bockett,  8  Paige,  487.  Fire  policiea  nsnally  contain  a  pttniiion  tar  a 
newal  on  payment  of  the  preminm ;  and  some  of  the  London  polidM  ol  inaoni 
against  fire  for  one  jeaz  or  longer,  are  nnderstood  to  operate  for  fifteen  days  beyi 
the  time  of  the  expiration  of  their  policies.  This  is  the  case  with  the  Sua,  F 
and  Boyal  Exchange,  and  nuenix  Ininrance  Companies.     Hngfaea  on  iDsarai 

eoe. 

There  is  an  admirable  snmmary  of  the  law  of  contracts,  expreas  and  impE 
treated  of  in  this  and  the  preceding  Tolmne,  to  be  seen  in  the  Principles  of  the  L 
of  Scotland,  by  Pro&asor  Bell,  of  the  UniTeni^  of  Edinburgh,  ad  tuition,  IS 
The  essential  principles  of  the  law  of  contracts,  of  (ofe,  ktring,  jallmait,  tur^,  m 
tiabla  paper,  pattntrMp,  maritimt  contniclr  of  affiv^itnat,  average,  tabiagt,  heUam 
and  mpondtiaia,  marine  ifwunmce,  and  nuaronoe  Offoaut  j&s  and  of  luiet,  are  ita 
with  all  posaible  brevity  coniiatent  with  perspieni^,  predion,  and  accnracy.  T 
cases  and  anthotitiei  are  annexed  to  each  proposition,  and  the  adjndged  cases  1 
given  at  large  In  some  sacceedlng  volumes  as  iUuitnaimt  of  the  iviiiciples  dakr 
I  do  not  know  of  a  more  convenient  and  usefol  """"'i  of  the  kind  to  the  student  a 
practising  lawyer.  Tbongh  the  principles  of  the  Scotch  law  are  drawn  fium  the  d 
law,  yet  they  agree  in  snost  of  the  matraial  pointe  with  the  doctrines  and  adjndicatic 
in  the  English  and  American  law.  ISi.  Uore,  the  learned  editor  of  the  last  ediiioii 
Lord  Stair's  lastitations  of  the  Iaw  of  Scotland,  1832,  vol.  i.,  notes  from  A  (0  I 
has  likewise  ^ven  a  veiy  full  and  correct  view  of  the  law  of  contracts,  coqngal,  1 
mestic,  and  commercial,  in  all  dieir  Tsrious  incidents  and  relations,  founded  on  jo 
dal  dedans  and  the  prindplei  of  the  Boman  law.  The  Treatise  on  the  Law  of  Ss 
by  M.  P.  Brown,  Edin.  IBSI,  has  Interwoven  the  principles  of  the  En^h  law  of  n 
witii  the  same  in  Scotland  (the  main  olgect  of  the  neaiise)  with  gnat  ntili^  and  pr 


PART   VI. 

OF  THE  LiW  CONCERNING  REAL  PROPERTY. 


LECTURE  LI. 

OP  Tm  FOUNDATION  Or  TTTLB  TO  LAND. 

Ik  passiag  from  the  subject  of  pereonal  to  that  of  real  property, 
lie  student  viU  iimnediatel;  perceive  that  the  latter  is  governed  by 
iiles  of  a  dietiuct  and  peculiar  chfu^cter.  The  lav  concerning 
'eal  property  forms  a  technical  and  very  artificial  system ;  aud 
hough  it  has  felt  the  influence  of  the  free  and  commercial  epirit 
if  modem  ages,  it  is  still  very  much  under  the  control  of  principles 
lerived  from  the  feudal  policy.  We  have  either  never  introduced 
nto  the  jurisprudence  of  this  country,  or  we  have,  in  the  course  of 
mprovements  upon  our  municipal  lav,  abolished  all  the  essential 
ladges  of  the  lav  of  feuds ;  but  the  deep  traces  of  that  policy  are 
isible  in  every  part  of  the  doctrine  of  real  estates,  and  the  techni- 
)ai  language,  and  many  of  the  technical  rules  and  fictions  of  that 
lystem,  are  sUll  retained. 

(1.)  It  is  a  fundamental  principle  in  the  English  lav,  derived 
Tom  the  maxims  of  the  feudal  tenures,  that  the  king  vas  the 
original  proprietor,  or  lord  paramount  of  all  the  land  in  the  kiug- 
lom,  and  the  true  and  only  source  of  title,  (a)    In  this  coun- 

(a)  S  Blacks.  Com.  51,  M,  fiS,  86,  109.  Sir  William  Blackitone,  in  hit  chapter  on 
propert;  ia  gentsral,  Com.  toI.  ii.  c.  1,  (and  which,  for  deanieBt  and  scchtbcj,  aa  ireQ 
a  fbr  the  elegoDW  of  its  a^le,  remains  nnriTalled,)  conriden  prior  occapaacy  to  be 
^  fbaadation  of  title  to  property ;  and  that  when  the  oocnpant  became  nnwilling  or 
incapable  to  continae  hii  occnpanc/,  the  disposition  of  propertj  b;  sale,  bj  will,  and 
by  the  law  of  anccesaioas  and  inheritance,  was  dictated  bj  mntoal  convenience,  and  the 
peace  and  interests  of  dvil  sooletj,  and  rests  for  its  fbondstion  on  mnnidpal  law.  Sir 
Francis  PalgraTs  fji,  diat  the  practical  estahliihment  of  tha  theory  that  tbe  king  was 
the  oiigiiwl  proprietor  of  all  Ihe  lands  in  the  kingdom,  was  to  bo  attributed  to  the 
eonstaat  worUag  ot  the  aown  Uwyen,  who  always  pranswd  that  the  land  waa  held 
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•378  try  we  have  •adopted  the  same  principle,  and  hp^iu 
it  to  our  republican  goTemments ;  (a)  and  it  is  a  sc^e 
and  fundamental  doctrine  irith  us,  that  all  valid  iodiTidual  title  t 
land  within  the  United  States  is  derived  fi-om  the  grant  of  on 
own  local  governments,  or  from  that  of  the  United  States,  or  Inx 
the  crown,  or  royal  chartered  governments  established  here  prio 
to  the  Revolution.'  This  was  the  doctrine  deqlared  in  New  Yori 
in  the  case  of  Jackton  v.  Ingrdham  ;  (()  and  it  was  held  to  be  a  sei 

by  fendal  tenure,  until  the  MnCrarj  eoald  be  sbown.  Rise  and  Progicn  of  the  Englii 
Conunomrealtb,  vol.  i.  9B4.  The  uune  piiudple  of  fendAl  tenure  preTsili  in  Sootluu 
Bell's  Prin.  of  the  Law  of  Scotland,  sec  676. 

(a)  The  Bevlied  Conetitiition  of  New  York,  of  1S46,  declares  that  the  people,  i 
thdr  right  of  sOTereignty,  are  deemed  to  poaieu  the  ori^nal  and  nldmaU  propen 
in  and  to  all  landt  within  the  jnriBdiction  of  the  stale ;  and  that  all  lands,  the  lit 
to  which  fiul<  from  »  defect  of  bdn,  reierta  or  eecheaB  to  the  people.  Ait. 
sec.  Il.> 

(A)  4  Johni.  163;  Jackson  v.  Waters,  12  Ibid.  365,  B.  P.  By  the  N.  T.  BeriM 
Btatatea,  3d  edit.  toI.  ii.  p.  S,  sec  1,  the  people  are  declared  to  possess  the  original  u 
oltiniate  property  in,  and  to  aU  lands  within  tbe  jarisdicliOD  of  the  stale.  It  was  d 
clored  by  statute  in  CoanectiCDt,  in  1718,  that  no  dtle  to  lands  was  ralid,  nnless  deriTi 
from  tbe  Qoiemor  and  Company  of  the  colony.  ReTised  Blatnteiof  Connecticnt,I7S 
113.  Id  the  elaborately  discnssed  case  of  De  Armas  n.  Mayor,  &c.,  of  New  Orleans, 
Louis.  133,  it  was  admitted  to  hare  been  noifbrmly  the  practice  of  all  the  Enropa 
nations  haiing  colonial  establishments  and  dominion  in  America,  to  coniider  die  m 
appropriated  lands  occupied  by  savage  tribes,  and  abtiuned  froni  them  by  conquest  < 
purchase,  to  be  crown  lands,  and  capable  of  a  valid  alienation,  by  sale  or  gift  by  tt 
eoTereign,  and  by  him  only.  No  valid  title  could  be  acquired  without  letters  pata 
IHm  the  king.  See  Ibid.  188,  195-197,  soa,  S13,  £16.  Bat  it  is  said  that  pnrchasi 
made  at  Indian  treaties,  under  the  competent  sanction  of  the  government  of  the  Dnitt 
States,  vests  a  valid  title  in  the  purehaser,  without  any  patent.  Baldwin  J.,  in  STitcb^ 
K.  United  Stales,  9  Peters  IT.  B.  748,  T56,  757.  This  opinion  is,  however,  so  amtrw 
to  tbe  previous  authorities  ou  the  subject,  that  I  should  apprehend  it  wonld  be  propi 
for  further  consideration.  The  law,  however,  seems  to  be  considerod  as  settled,  tbi 
purchases  made  at  Indian  treaties,  with  the  approbuion  pf  the  government  agent,  can 
a  valid  title  without  the  necessi^  of  a  patent  from  the  United  BtaUs.  Coleman 
Doe,  4  Bmedes  &  Marsh.  40. 

In  the  English  law  it  has  always  been  conudcred  a  fhndamental  principle,  that  tl 
king,  by  bis  prerogatiTe,  was  entitled  to  all  mines  of  gold  and  silver,  whether  in  lam 
ibelonging  to  ttu  crown  or  to  a  subject.  Lord  Coke  sayif  that  the  king  has  do  sni 
.right,  by  virtue  of  his  prerogative,  in  any  other  metals  than  gold  and  silver,  for  tho 
.metals  alone  are  requisite  for  the  coining  of  money  fbr  the  nse  of  his  subjects.  3  In: 
.577,  578.  la  the  great  Case  of  Mines,  in  the  Exchequer,  (t^owd.  310,  336,]  it  w 
reaotred,  by  « tmyoriQ' of  the  twelve  judges,  that  if  the  mine,  in  the  lauds  of  a  subjei 
.was  of  coppw,  dn,  lead,  or  iron,  and  had  gold  or  silver  iotermixed,  though  of  le 

1  People  V.  Uvingston,  B  Barb.  (N.  T.)  S53, 

*  In  ^ectment  by  the  state,  either  dtle  or  vacancy  at  t^  tlmw  within  forty  yea 
most  be  shown  to  enable  it  to  recover.    People  f.  Bector  Trin.  Ch.  SS  N.  T.  44. 


L£CT.  LL]  of  seal  PBOPEBTT. 

tied  role,  that  the  courts  could  not  take  notice  of  any  title  t( 
not  derived  from  our  own  state  or  colonial  gorenunent,  and 
verified  by  patent.  This  was  also  a  fundamental  principle  i 
colonial  jurisprudence.    All  titles  to  lands  passed  to  indiri 

Talne  than  die  baier  metali,  tbe  whole  min«  bolooged  to  dte  crown,  becuue  the 
metal  attracted  to  it  tbe  lesa  Tslnable,  and  the  Idog  could  not  bold  jcuntl;  i 
■abject,  and  cooseqneotl;  he  took  the  whole.  The  minori^  of  die  judges,  ani 
den  himself,  dissented  ftom  this  severe  and  unreuooftble  doctrine,  and  it  wna  cc 
bj  the  BtatuteiB  of  1  Wm.  &  Marj,  c.  30,  and  6  Wm.  &  Uarj,  c.  6,  which  { 
that  no  mine  of  copper,  tin,  lead,  or  iron  ihonld  be  adjudged  a  rojal  miae, 
gold  or  rilTer  might  be  extracted  from  it ;  bat  the  crown  was  allowed  to  tt 
prooeedf  of  the  mine  in  inch  caset,  provided  that  the  king  paid  the  owner 
thii^  days  after  the  ore  ahonld  have  been  extracted  and  raised,  at  certain  ■ 

The  itacnte  law  of  New  Tork  hai  asserted  the  right  of  the  atate,  aa  soverra 
mine*  to  the  extent  of  the  English  stAtntes,  and  with  moie  definite  limits.  T 
vision  in  the  N.  T.  B.  8,  3d  edit.  vol.  i.  323,  ie,  that  all  mines  of  gdd  and  n 
covered  or  hereafter  to  be  discovered  in  this  state,  belong  to  the  people  in  the 
of  aorereigntj ;  and  alio,  all  mines  of  other  metali  on  lands  owned  bj  pera 
dtizetis  of  any  of  the  United  States ;  and  alia,  all  mine*  of  other  metals  dis 
on  lands  owned  bv  a  ciliicn  of  any  of  the  United  Btates,  the  ore  of  which,  i 
average,  shall  contein  less  than  two  equal  third  parts  in  valne  of  copper,  tin,  ir 
lead,  or  any  of  those  metals ;  alto,  all  mines  and  all  minerals  and  fbssilB  dls 
npon  lands  belonging  to  the  people  of  tlie  state,  shall  be  the  property  of  the 
But  all  mines,  of  whatever  description,  other  than  mines  of  gold  and  eilver, 
eicd  npon  an;  lands  owned  by  a  citizen  of  any  of  the  United  Slate*,  the  ore  of 
npon  an  average,  shall  contain  two  eqnal  third  parts  or  more  in  value  of  cop] 
iron,  and  lead,  or  any  of  thoae  metals,  shall  belong  to  the  owner  of  nich  land. 
B-  8.  3d  edit.  vol.  i.  3X2.  The  statute  contains  some  qnaliflcadoni  in  &vor  of 
covenr  of  mines. 

What  ie  the  law  of  the  other  states  on  the  subject  of  royal  mines,  I  am  not 
■ay,  ihongh  it  is  to  be  presumed  that  the  exception  of  mines  of  gold  and  silvei 
nsoal  Jornada  in  all  government  patents  and  grants  by  the  United  States,  as  wc 
QtB  sneral  states. 

Hr.  Jtislico  Clayton  of  Qeorgia,  in  the  case  of  The  State  of  Georgia  v.  C 
s  Cherokee  Indian,  brought  up  on  habecu  corpm,  (reported  in  the  National 
gencer  of  October  34,  lSi3,)  held,  that  the  right  and  title  to  land  included  a : 
all  the  mines  and  minerals  therein,  unless  they  were  separated  from  the  lands  I 
live  gr.int  or  exception ;  and  that  if  the  state  made  a  grant  of  pnblic  lands  to 
vidua!,  wichont  any  exception  of  mines  and  minerals,  tbe  mines  and  mineral: 
pass  to  the  grantee  as  part  and  parcel  of  the  land;  and  that  the  Cherokee 
had  a  right  to  dig  and  Jake  away  gold  and  silver  from  the  lands  in  their  resei 
lands  not  ceded  to  the  state,  and  were  not  amenable  in  trespass  for  so  doing,  in 
as  thej  had  as  good  a  right  to  the  use  of  the  mines  and  minerals  as  to  the  dm 
land  and  its  products  in  any  other  respect  that  they  were  lawful  occapai 
chargnble  with  waste ;  for  the  right  of  the  state  wa*  a  right  of  pre-emption  oi 
never  conudered  otherwise  by  theg;overnment  of  Great  Britain,  when  it  dain 
exercised  dominion  over  this  connCry,  nor  by  onr  own  government,  which  sncec 
the  British  powers . 
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from  the  crown,  ihroagb  the  ooloaial  corporations,  and  the  co1 
nial  or  proprietary  &uthoritieB.  (c)  Even  vith  respect  to  the  1 
dion  reserration  l&&ds,  of  which  they  fltill  retain  the  occupant 
the  validity  of  a  patent  has  not  hitherto  been  permitted  to 
drawn  in  question  in  a  suit  between  citizens  of  the  state,  und 
the  pretext  tliat  the  Indian  right  tuid  title,  as  original  lords  < 
the  soil,  had  not  been  extinguished,  (tl}  It  was  also  declart 
iu  Fletcher  v.  Peek,  (e)  to  b©  the  opinion  of  the  Supreme  Cot 
of  the  United  States,  that  the  nature  of  the  Indian  title  to  Ian 
lying  within  the  territorial  limits  of  a  state,  though  entitled 
be  respectM  by  all  conrts  until  it  be  legitimately  estinguisht 
was  not  such  as  to  be  absolutely  repugnant  to  a  seisin  tu  fee 
the  part  of  the  gOTemment  within  whose  jurisdiction  the  lands  t 

situated.  (/) 
•  879       *  (2.)    The  history  and  grounds  of  the  clums  of  t 

European  governments,  and  of  the  United  States  to  t 
lands  on  this  continent,  and  to  dominion  over  the  Indian  trib 
have  been  since  more  largely  and  fully  considered.  In  discnssl 
the  rights  and  consequences  attached  by  the  intemation^  law 
Europe  to  prior  discovery,  it  was  stated  iu  JahnKm  v.  APLUoah,  { 
as  an  historical  &ct,  that  on  the  discovery  of  this  continent  by  t 
nations  of  Europe,  the  discovery  was  considered  to  have  given 
the  government  by  whose  subjects  or  authority  it  was  made  a  ti 

{e)  Dr.  Arnold,  in  his  HiiCoiy  of  Rome,  vol.  i.  S6T  ~370,  conadcrs  it  la  hwn  h 
a  geDeral  principle  in  the  ancient  states  of  Greece  and  Ital;,  that  all  proper^  ia  h 
was  derived  fivm  tbe  govenunent  b^  allotmeac  to  individnali  in  abfolnte  ri^t  C 
qnered  lands  wore  won  br  Qie  itaM,  and  not  Tor  indiTidnala.  That  portion  vh 
was  assigned  to  indiridnab  the;  took  absolutely,  bat  the  great  most  of  the  lands  i 
left  as  the  demesne  of  the  state,  and  the  occupiers  of  it  held  0017  b;  a  precari 

Id)  Jaduon  0.  Hndnm,  3  Johns.  375.  It  is  jodieiallf  letded  in  Eentnckjr  and  01 
and  in  the  Supreme  Court  of  the  United  States,  that  a  patent  fbr  land  convej* 
legal  title,  but  leaves  all  equities  open ;  and  the  courts  go  behind  the  patent  for  laK 
and  examine  the  eqnitj  of  the  dtle.    Brash  v.  Ware,  IS  Peters  U.  B.  93. 

{e)  6  Cranch,  87. 

(y )  This  was  the  langnage  of  a  majoTiCj  of  the  court  in  the  case  of  Fletcher  b.  P( 
It  vas  a  mere  naked  declaration,  without  an;  discussion  or  res^ning  b;  the  oonrl 
support  of  it ;  bnt  Judge  Johnson,  in  the  separate  opinion  which  he  delivered,  did 
concar  in  the  doctrine.  He  held  that  the  Indian  nations  were  absolute  proprieiots 
the  soil,  and  that  practicallj,  and  in  cases  unaffected  by  perticalar  treaties,  the  net 
tions  upon  the  right  of  soil  in  the  Indians  amonnted  onl;  to  an  exclnsioa  of  all  c< 
petitors  from  the  market,  and  a  pre-emptive  right  to  acquire  a  fte-simple  by  porch 
wben  the  proprietors  should  be  pleaoed  to  selL 

(a)  B  Wheaton,  SIS. 
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to  the  country,  and  the  sole  right  of  acquiring  the  soil  irom 
natives,  as  against  all  other  Europeau  povers.  Each  na 
claimed  the  right  to  regulate  for  itself,  in  exclusion  of  all  otb 
tbe  relation  which  was  to  subsist  between  the  discoverer  and 
Indians.  That  relation  necessarily  impaired,  to  a  considerable 
gree,  the  rights  of  tbe  original  inhabitants,  and  an  ascendency 
asserted  in  consequence  of  the  superior  geuiuq  of  the  Europe 
foimded  on  civiUzation  and  Christianity,  and  of  their  suporio 
in  the  means  and  in  the  art  of  war.  The  European  nations  wl 
respoctirely  established  colonies  in  America,  assumed  the  iiltb 
dominion  to  be  in  ^emselves,  and  claimed  tbe  exclusiTe  rigli 
grant  a  title  to  the  soil,  subject  only  to  tbe  Indian  right  of  o 
pancy.  The  natives  were  admitted  to  be  the  rightful  occupant; 
the  soil,  with  a  legal  as  well  as  just  claim  to  retain  possession  c 
and  to  use  it  according  to  their  own  discretion,  though  not  to 
pose  of  the  soil  at  their  own  will,  except  to  the  government  cli 
tng  the  right  of  pre-emption.  The  practice  of  Spain,  (i) 
France,  Holland,  and  England,  •  proved  the  very  general  • 
rect^nition  of  the  claim  and  title  to  American  territories 
given  by  discovery.  Tbe  United  States  adopted  tbe  same  pri 
pie,  and  their  exclusive  right  to  extinguish  the  Indian  title  by  ] 
chase  or  conquest,  and  to  grant  the  soil,  and  exercise  such  a  dej 
of  sovereignty  as  circumstances  required,  has  never  been  judici 
questioned,  (a)     Tbe  rights  of  the  British  government  within 

(b)  By  the  Uwi  of  Spain,  particular  porlloiii  of  Ibe  bo3  of  I^nJiUiui  were  all 
to  the  Indians,  and  caie  was  taken  to  maks  the  acqnisitiona  Talnable,  bj  prere: 
die  intitUDon  of  white  settlen.  The  laws  of  the  Indies  directed,  that  when  the  !□< 
gaTe  np  their  lands  to  the  whitca,  others  should  be  assigned  to  them ;  and  die 
allotted  (o  the  Indian  tribes  bj  the  Spanish  officers,  in  pnrsnanee  of  the  laws  of  tl 
diea,  were  giren  to  them  In  complete  ownership,  eqnally  as  if  they  were  held  nni 
coin]deto  granL  Bntas  the  Indians  were  cooiidered  in  a  state  of  pnpiUge,  the  an 
i^  of  the  pnblic  officers,  who  were  constitnCed  their  gnardians,  was  nece«saiy 
Talid  alienalion  of  their  proper^.  Secop.  de  las  Indies,  cited  \>j  Porter  J.,  in  18 
tin,  36T-3B9,  who  speaks  most  Uberally  of  the  hnmane  policj  and  Justice  of  tbe  i 
ish  laiTB  in  relation  to  the  Indian  tribes.  See  also  translations  ftom  the  Becopil 
do  I^jea  de  las  Indiaa,  in  White's  new  Recopiladon,  Tol.  ii.  34, 41,  S9, 95,  which  i 
the  anxions  and  paternal  care  with  which  the  Spanish  laws  gnarded  the  Indians 
Abnae  and  baud. 

(a)  As  earlj  as  1T82,  the  Ameticaa  Minister,  Mr.  Jaj,  told  the  Spanish  min 
Connt  d'Aranda,  OtU  our  right  to  the  territories  of  the  Indian  naliona  comprcht 
within  the  colonial  chartered  limits,  was  a  qnestion  to  be  discneeed  and  settle 
twe«n  OS  and  the  Indians ;  that  we  claim  the  ri^  of  pn-emplian  with  respect  to  I 
and  the  ■oMro^nty  with  respect  to  all  other  nations.  lale  and  Writings  of  John 
ToL  ii.  474.  The  Indians  in  the  Nortbwest  Tenitoiy  of  the  United  States  di( 
41" 
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limits  of  the  British  colonies  passed  to  the  United  States  by-  ih 
force  and  effect  of  the  act  of  independence ;  and  the  unifonn  a 
sertion  of  those  rights  b^  the  crown,  by  the  colonial  goTemmeiit 
by  the  iudiridual  states,  and  by  the  Union,  is,  no  doubt,  iDCompa 
ible  with  an  absolute  title  in  the  Indians.  That  title  has  bee 
obliged  to  yield  to  the  combined  influence  which  mihtary,  intellei 
tual,  and  moral  power  gave  to  the  claim  of  the  European  em 
grants.  (J)  * 

(B.)  This  assumed  but  qualified  dominion  over  the  Indian  tribet 
regaining  them  as  enjoying  no  higher  title  to  the  seal  than  ttu 
founded  on  simple  occupancy,  and  to  be  incompetent  to  transfe 
their  title  to  any  other  power  than  the  goTernment  which  claim 
the  jurisdiction  of  their  territory  by  right  of  discovery,  arose,  i 
a  great  degree,  from  the  necessity  of  the  case.  To  leave  th 
Indians  in  possession  of  the  country,  was  to  leave  the  country : 
wilderness ;  and  to  govern  them  as  a  distinct  people,  or  to  mL 
with  them,  and  admit  them  to  an  intercommunity  of  privil^^ 
was  impossible  under  the  circumstances  of  their  relative  condition 

The  peculiar  character  and  habits  of  the  Indian  nation 
*  S81    rendered  them  incapable  *  of  sustaining  any  other  relatioi 

with  the  whites  than  that  of  dependence  and  pupUage 

coDcm*  in  any  Bodi  logic,  for  the  delegates  of  the  confederate  natioiu  who  met  m  ooni 
cil  the  American  commisaioaera  at  SanduBky,  in  1793,  to  attempt  the  negotiation  of 
peace,  declared  that  the;  had  never  pelded  to  or  agreed  vfith  the  King  of  Engiand  o 
the  United  States  to  snrrondcr  any  exdnsive  right  of  pre-emption,  and  that  tkey  con 
lider  themaelTss  free  to  make  any  bargain  or  ccMion  of  landf  wbenerer  and  to  iriten: 
Boerer  thej  pleaied. 

(i)  The  right  of  discovery  was  not  recognized  is  the  Bomsn  law.  It  is  an  impafrt 
title  unless  fbllowed  by  occupation,  nod  nnless  (he  intention  of  the  sOTereign  or  stst 
to  take  possession  be  declared  or  made  known  to  the  world.  Yatlel,  b.  L  c.  18,  s« 
ao7,  SOS ;  Martens's  Precta.  p.  37  ;  CInber,  Droit  des  Oens  Modernes  de  ITampe,  wrt 
1S6.  This  is  the  langoage  of  the  modem  diplomatigt)  and  publidsii,  on  the  part  v 
England,  Spain,  Hnssia,  and  the  United  States.  Here  transient  discoTeiy  amonnts  t 
noftiing,  unless  followed  in  a  reasonable  time  by  occupation  and  aetttemont,  more  o 
less  permanent,  under  the  sanction  of  the  state.  In  the  diapotes  and  discossions  hi 
Tween  the  BritJah  government  and  Spain,  in  1790,  relatiTe  to  Nootka  Sound,  on  tb 
northwest  coast  of  America,  the  former  clajmed  oa  an  indisputable  right  the  posaeasio: 
of  Buch  establishments  as  they  abonld  form,  with  the  consent  of  the  natifes  of  tb 
country,  not  prerioosly  occu}ried  by  any  of  the  Earopean  naiioQe.  See  Oie«Bhow' 
History  of  Oregon  and  CaliJbraia,  4^1  edit.  20*. 

1  The  government  right  of  preemption  of  Indian  reservatjons  does  not  exempt  tfaei 
from  the  operation  of  local  laws,  making  such  lauds  assets  for  the  payment  of  cni 
itors.    Lomy  n.  Wearer,  4  UcLeon,  83. 
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lere  was  no  other  way  of  dealing  with  them  than  that  of  keepi 
tm  separate,  subordinate,  and  dependent,  with  a  guardian  ca 
"own  around  them  for  their  protection,  (a)  The  rule  that  t 
lian  title  was  subordinate  to  the  absolute,  ultimate  title  of  t 
rermnent  of  the  European  colonists,  and  that  the  Indians  we 

he  considered  as  occupants,  and  entitled  to  protection  in  pea 

that  character  only,  and  incapable  of  transferring  their  rig 

others,  was  the  best  one  that  could  be  adopted  with  safel 
le  weak  and  helpless  condition  in  which  we  found  the  Indiai 
d  the  immeasurable  superiority  of  their  civilized  neighboi 
luld  not  admit  of  the  application  of  any  more  liberal  and  equ 
ctrine  to  the  case  of  Indian  lauds  and  contracts.  It  w 
inded  on  the  pretension  of  converting  the  discovery  of  t 
untry  into  a  conquest ;  and  it  is  now  too  late  to  draw  in 
scoBsion  the  vaUdity  of  that  pretension,  or  the  restriction  whii 
imposes.  It  is  establidied  by  numerous  compacts,  treaties,  Ian 
id  ordinances,  and  founded  on  immemorial  usf^.  The  count 
A  been  colonized  and  settled,  and  is  now  held  by  that  tit! 

is  the  law  of  the  land,  and  no  court  of  justice  can  permit  t 
^t  to  be  disturbed  by  speculative  reasonings  on  abstract  rights 

This  is  the  view  of  the  subject  which  was  taken  by  the  Supret 
anrt,  in  the  elaborate  opinion  to  which  I  have  referred.  Tl 
me  couri;  has  since  been  repeatedly  called  upon  to  discuss  ai 
jcide  great  questions  concerning  Indian  rights  and  title;  ai 
le  subject  has  of  late  become  exceedingly  grave  and  momentoi 
iecting  the  faith  and  character,  if  not  the  tranquillity  and  safel 
'  the  government  of  the  United  States. 

In  the  case  of  Cherokee  Nation  v.  (Siate  qf  Georgia,  (b)  it  w 
jld  by  a  m^ority  of  the  court,  that  the  Cherokee  nation  i 
idians,    dwelling    within    the   jurisdictional    limits    of 
the  United  States,  was  not  a  foreign  ttate  in  the  sense  in    *  SI 
hich  the  term  is  used  in  the  Constitution,  nor  entitled  as 
ich  to  proceed  in  that  court  against  the  state  of  Georgia.    B 

was  admitted  that  the  Cherokees  were  a  state,  or  distinct  poll 
d  society,  capable  of  man^ng  its  own  afiairs,  and  govemii 

(a)  Itwu  ibowQ  in  the  com  of  Hitchsl  ti.  Unitsd  States,  9  Feten  U.  S.  7- 
«t  it  wu  p«rt  of  tbe  goTemor'a  oath  in  the  Spanish  coloniei,  as  prescribed  I 
e  lawi  of  the  Indies,  lAot  h«  Aoaid  take  can  of  lie  mtljan,  iacrtatt,  and  pnttctioa  ^  i 

(ft)  Janiuiy  Tenn,  1831,  9  Peten  IT-  8. 1. 
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itself,  ftnd  Aat  the;  h&d  aniformly  been  treated  as  audi  rince  & 
settlement  of  our  country.  The  nmnerous  treaties  made  irit 
them  by  the  Unitdd  States  recognize  them  ae  a  pet^e  oiqiaU 
of  mEdntaining  the  relations  of  peace  and  war,  and  responrafai 
in  their  political  capacity.  Their  relation  to  the  United  State 
was  nevertheless  peculiar.  They  vere  domestic,  dependent  m 
tions,  and  tiieir  relation  to  us  resembled  that  of  a  ward  to  hi 
guardian;  and  they  had  an  unquestionable  right  to  the  land 
they  occupied,  until  that  right  should  be  extinguished  by  a  Tolmi 
tary  cession  to  our  govenuneut.  The  subject  vas  again  brougb 
forward,  and  the  great  points  which  it  ioTtdved  reas(Hied  upcn 
and  judicially  determined,  in  the  case  of  Worcetter  t.  StaU  o} 
Georgia,  (a)  which  was  another  case  arising  out  of  the  operatioi 
of  the  laws  of  Georgia. 

The  legislature  of  that  state,  m  the  years  1828, 1829,  and  1830 
passed  several  penal  statutes  in  reference  to  the  Cherokee  natioi 
and  territory.  The  purpose  and  effect  of  those  laws  was,  to  de 
molish  the  Cherokee  government  and  institutions,  and  ajmihilat« 
their  political  existence  as  a  nation,  and  to  divide  their  territory 
among  the  adjoining  counties  in  Geor^a,  and  extend  the  civi 
and  criminal  law  of  the  state  over  the  Indian  territory.  Tbos 
laws  dealt  with  them  as  if  they  were  alike  destitute  of  civil  and 
political  privileges,  and  were  mere  tenants  at  suSbrance,  without 
any  interest  in  the  soil  on  which  they  dwelt,  and  which  had  beec 
uninterruptedly  claimed  and  enjoyed  by  them  and  their  anceston 
as  a  nation  from  time  immemorial.  Their  lands  had  been  guaian- 
teed  to  them  as  a  nation,  and  the  protection  of  the  United  States 

pledged  to  them  in  their  national  capacity ;  and  their  exist 
*883    ence,  competence,  and  rights,  as  a  distinct  poUtical  *  society, 

recognized,  by  treaties  made  with  them  in  the  years  1785, 
1791, 1798, 1805, 1806, 1816, 1817,  and  1819,  by  the  government 
of  the  United  States,  under  all  the  forms  and  solemnities  of  treaty 
compacts.  The  statutes  of  Geoigia,  nevertheless,  prohibited  the 
Cherokees,  under  highly  penal  sanctions,  from  the  exercise,  within 
the  territory  they  so  occupied,  of  any  political  power  whatever, 
legislative,  executive,  or  judicial.  They  were  declared  not  to  be 
competent  witnesses  in  any  court  of  the  state  to  which  a  white 
person  might  be  a  party,  tmless  such  white  persons  resided  in  tbs 

(a)  6  Feten  U.  S.  915. 
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erokee  uatioQ ;  and  ihej  were  also  declared  to  be  incompeten 
contraot  with  any  trhite  person.    Theip  territory  was  dividei 

0  Bections,  and  directed  to  be  nureyed  and  sabdirided  int 
tiiots,  and  dlaposed  of  by  lottary  among  iho  citizens  of  George 
>eir  gold-mines  were  taken  poesession  of  by  force,  and  tlie  us 
them  by  the  Indians  prohibited.  They  were,  however,  dedarei 
be  protected  iu  the  possession  of  their  improvemaUs,  wntU  £i 
•ulature  ahovM  enact  to  ^  oonfrofy,  or  the  Indians  should 
luntarilj  abandon  them,  (a) 

The  Supreme  Court  of  the  United  States,  m  i^  cate  of  Worea 
',  roTiewed  the  whole  ground  of  controversy,  relative  to  th 
laracter  and  validity  of  Indian  rights  within  the  territorial  dc 
iuious  of  the  United  States,  and  especially  in  reference  to  th 

{a)  In  tbe  mttioa  of  1B3I  -31,  the  legiiUton  of  Alabama  alM  extended  tbe  dr 
id  crimiiiii]  jurisdiction  of  tliat  lUte  over  all  the  lodian  lerrilttTj  within  its  .limit 
id  dealt  with  the  Indians  (Cieeks  and  Chetokees]  ag  being  nnder  the  absolute  oot 

01  of  the  state.  8o,  also,  in  the  session  of  1633,  the  legiabtare  of  Tennessee  a 
<DitA  the  laws  and  jorisdiction  of  the  stale  over  tlie  Intct  ot  coontry  within  d 
[Huidai7  limits  of  the  state  in  the  occupao^  of  the  Chcroke««.  But  die  extendi 
uugh  in  TioUiioD  of  the  treaties  existing  between  the  Voiled  States  and  the  Chen 
ees,  was  made  with  mild  and  reasonable  qoalifications,  in  respect  to  the  Cherokee 
nrnpared  with  similar  acta  in  some  other  sates.  It  secured  them  in  the  enjoyment  a 
heir  improvements  and  personal  properly,  and  allowed  them  to  enjoy  their  natii 
isages,  and  prevented  entry  upon,  or  oecupaDcj  of,  any  of  the  lands  in  their  territoi^ 
>y  «hite  men,  and  exempted  the  Cherokee  lodians  fh)m  any  criminal  jnrisdictio 
mder  the  act  for  ofll^aces  committed  bj  them  within  ibeir  territory,  except  fbr  mm 
ler,  rape,  and  larceny.  It  was  in  the  spirit  of  the  act 'of  the  legislature  of  New  Tori 
)f  lath  of  April,  18S1I,  asserting  exclusive  criniinal  Jurisdiction  over  sU  erimes  an 
>BeQces  conunitted  within  the  Indian  Beserratioiis  in  the  state,  by  and  between  Ii 
liani.  The  Tennessee  act  was  founded  oo  the  necessity  of  the  case,  owing  to  the  ver 
iidnced  population  of  the  Cherokees  within  tbe  State  of  Tennessee,  and  the  too  grot 
imbedliCy  of  iheiT  organization  and  authority  to  preserve  order,  and  protect  themselT« 
from  atrocious  crimes.  The  criminal  jurisdic^on  of  New  York  was  vindicated  on  thi 
ground  in  Goodell  v.  Jackson,  ao  Johns.  TIB;  and  on  tbe  same  ground  the  act  o 
Tennessee  was  vindicated  in  their  Supreme  Court,  in  the  CAse  of  the  State  v.  Foreniat 
a  Cherokee  Indian,  July,  183S.  B  Terger,  aB6.  Bat  even  that  dedsion,  ably  as  it  ws 
supported,  was  resisted  with  equal  ability  by  Judge  Pock,  one  of  the  members  of  th 
conn,  on  the  ground  of  subsisting  trcAties  between  the  United  States  and  the  Chen 
kees,  recognizing  their  national  and  setf-goveming  authority,  and  which  treaties  di 
Dot  ndst  in  the  ease  in  New  York.  In  WaU  v.  WiUiamson,  B  Ala.  [S.  B.)  48,  it  wi 
adjadged  that  a  marriage  between  two  Indians  belonging  to  the  Choctaw  tribe,  an 
entered  into  according  to  tbe  laws  and  customs  of  the  tribe  at  the  place  where  it  loo 
place,  was  valid,  even  though  the  laws  of  Alabama  had  been  extended  over  that  India 
terrfiory.  The  taws  and  customs  of  the  Cfaoctaws  ware  not  in  bet  abrogated  bj  th 
extension  of  the  Alabama  jntisdiction,  so  Gir  as  the  members  of  tbe  tribe  were  afiected 
and  as  by  Choctaw  law  the  husband  may  at  pleasure  dissolve  the  marriage  tie,  die  dii 
■olulion  as  between  the  Indians  is  recognized  iu  Alabama  as  valid. 
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institution,  treaties,  and  laws  of  the  United  States,  and  con 
lenfly  that  tliey  were,  in  ju^;ment  of  law,  null  and  Toid. 
The  decision  of  the  Supreme  Cotirt  of  the  United  States  ■9 
)t  the  promulgation  of  auj  new  doctrine ;  for  the  sevei 
cal  governments,  before  and  since  our  Berolution,  never  : 
irded  the  Indian  nations  vithin  their  territorial  domains 
as  subjects,  or  members  of  the  body  politic,  and  amenable  *  3 
idiTiduall;  to  their  jurisdiction.  They  treated  the  Indians 
rithin  their  respective  territories  as  free  and  independent  trib 
pvemed  by  their  own  laws  and  usages,  under  their  own  chit 
ind  competent  to  act  in  a  national  character,  and  exercise  b* 
rovemment,  and  while  residing  within  their  own  territories,  owi 
no  allefpance  to  the  municipal  laws  of  the  whites.  The  judic 
lecisioQS  in  New  York  and  Tennessee,  in  1810  and  1823,  cor 
spend  with  those  more  recently  pronounced  in  the  Supreme  Coi 
of  the  Union,  and  they  explicitly  recognized  this  historical  Ci 
and  declared  this  doctrine,  (a)  The  original  Indian  nations  wt 
regarded  and  dealt  with  as  proprietors  of  the  soil  which  tfa 
claimed  and  occupied,  but  without  the  power  of  alienation,  exec 
to  the  governments  which  protected  Uiem,  and  had  thrown  o^ 
them  and  beyond  them  their  assumed  paternal  dominion.  Th< 
governments  asserted  and  enforced  the  exclusive  right  to  ext 
guish  Indian  titles  to  lands,  enclosed  within  the  exterior  lii 
of  their  jurisdictions,  by  fiur  purchase,  under  the  sanction 
treaties ;  and  they  held  all  individual  purchases  &om  the  India] 
whether  made  with  them  individually  or  collectively  as  tribes, 
be  absolutely  null  and  void.  The  only  power  that  could  lawful 
acquire  the  Indian  title  was  the  state,  and  a  government  gra 

{a)  Jukion  v.  Wood,  T  Johns.  2S6 ;  O«odell  e.  Jackeon,  10  Ibid.  693 ;  HolUai! 
Fuk,  Feck  (Tenn.)  lai.  In  1630,  tbe  Supreme  Court  of  Tenneuee  stated,  that 
M  of  North  Carolina  of  17BS,  (and  whidi  waa  part  of  the  statate  law  of  Tonneast 
•dmjtnd  that  the  Cheiokeei  were  an  Independent  people,  and  not  cidiena  of  that  sta 
dut  tbcf  wen  goreraed  bj  their  own  laws,  and  not  nibject  to  the  legisUtore  of  No 
Cuoliiut.  Tbe  conn  declared  that  gnnta  ftnm  that  aUtte  of  Indian  lands  were  ti 
ubctrran  the  stBt«  and  granteea,  hot  that  they  were  sDbject  to  the  Indian  right  i 
tilh  of  cxdajiTe  occupancy  and  enjoyment.  Bl^  &  Johnson  v.  PathUllcT,  3  Yer; 
W.  The  leglslatuTe  of  New  Tork,  to  late  a«  1813,  by  staCate,  aathoHi«d  tbe  go' 
Jm''liitKMalraatjiirtrHitietimtieparto/l/iaptafle(^l/tu  itaUvitA  tie  Oneida  mtior 
Irdiau,  or  any  aUitr  of  tiu  Indian  nohoiu  or  tritt  idthin  thi*  Mate,  for  the  porpose  of 
liii|iiiiUng  their  claim  to  such  part  of  their  lands  tying  within  this  sUte  u  he  mi 
dem  paper,  fin  «och  smns  and  aunnities  u  might  be  mntnally  agreed  upon  by 
pinici."    Laws  of  New  Tork,  3fith  seas.  c.  130. 
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lements  of  hnsbandiy  and  the  arts,  -with  th^  laws,  &< 
mng,  their  liberty,  and  their  reli^on,  from  all  eotrance  ii 
mighty  continent,  lest  thej  might  trespass  upon  some  part 
interminable  forests,  deserts,  and  huntiDg-grouDds  of  : 
ivillzed,  erratic,  and  savage  race  of  men.  Nor  could  they 
ugbt  to  entertain  much  respect  for  the  loose  and  attennat 
ui  of  each  occupants,  to  the  esclufiive  use  of  a  country  e 
itly  fitted  and  intended  by  Providence  to  be  subdued  a: 
tivated,  and  to  become  the  residence  of  civilized  nations. 
[t  was  part  of  the  original  destiny  and  duty  of  the 
man  *  race  to  midue  the  earth,  and  till  the  grmnd  whence  •  3 
y  were  taken.  The  white  race  of  men,  as  Governor 
wnall  observed,  have  been  "  land-workers  from  the  beginning 
d  if  unsettled  and  sparsely  scattered  tribes  of  hunters  a 
bermen  show  no  disposition  or  capacity  to  emerge  from  1 
vage  to  the  ^ricultural  and  civilized  state  of  man,  their  rig 
keep  some  of  the  fairest  portions  of  the  earth  a  mere  vrildeme 
led  with  wild  beasts,  for  the  sake  of  hunting,  becomes  uttei 
consistent  with  the  civilization  and  moral  improvement  of  mt 
nd.  Yattel  did  not  place  much  value  on  the  territorial  rigl 
■  erratic  races  of  people,  who  sparsely  inhabited  immense  regio: 
id  suffered  them  to  remain  a  wilderness,  because  their  occupati 
as  war,  and  their  subsistence  drawn  chiefly  from  the  forest. 
jserved  that  the  cultivation  of  the  soil  was  an  obligation  impo; 
Y  nature  upon  mankind,  and  that  the  human  race  could  not  vr 
jbast,  or  greatly  multiply,  if  rude  tribes,  which  had  not  advanc 
•om  the  hunter  state,  were  entitled  to  claim  and  retun  all  t 
oundless  regions  through  which  they  might  wander.  If  such 
eople  will  usurp  more  territory  than  they  can  subdue  and  cnl 
ate,  they  have  no  right  to  complain,  if  a  nation  of  cultivate 
ut  ia  a  claim  for  a  part,  and  confines  the  natives  within  narrow 
imits.  He  alluded  to  the  estabhsbment  of  the  French  at 
^^lish  colonies  in  North  America  as  being,  in  his  opinion,  e 
irely  lawful ;  and  he  extolled  the  moderation  of  William  Pen 
Lnd  of  the  &rst  settlers  in  New  England,  who  are  understood 
lave  fiiirly  purchased  of  the  natives,  from  time  to  time,  the  lau 
hey  wished  to  colonize,  (a) 
The  original  English  emigrants  came  to  this  country  with  i 

(a)  Droit  dM  Ckns,  c.  1,  we.  61,  SOft. 
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slight  confidence  in  the  solidify  of  duoh  doctrines,  and  in  fhdr 
right  to  possess,  subdue,  and  cultiyate  the  American  wildemees, 

as  being,  by  the  law  of  nature  and  the  gift  of  Providenee, 
*  888    open  and  common  to  the  first  occupants  in  the  ^  character 

of  cultivators  of  the  earth.  The  great  patent  of  New  Eng- 
land, which  was  the  foimdation  of  the  subsequent  titles  and  subordi- 
nate charters  in  that  country,  and  the  opinions  of  grave  and  learned 
men,  tended  to  confirm  that  confidence.  According  to  Chalmers, 
the  practice  of  the  European  world  had  constituted  a  law  of  natXNxs 
which  sternly  disregarded  the  possession  of  the  aborigines,  be- 
cause they  had  not  been  admitted  into  the  society  of  nations.  («) 

(a)  duJmen'fl  Political  Annals^  676.    The  Pnritanfl  drenlated  a  pvper  in  EngiodL 
immediatelj  preceding  their  projected  emigratton  to  Massachusetts  Bay,  entided 
General  Considerations  Jar  the  Plantation  of  New  England,    Miither's  Magnalia,  toL  i 
65,  edit  1820.    It  was  pabllshed  at  large  in  Hutchinson's  State  Papers,  (Boston, 
1769,  p.  27,)  and  it  declared  that  "the  whole  earth  was  the  Lord's  garden,  and  be 
had  given  it  to  the  sons  of  Adam,  to  be  tilled  and  improred  by  them.    Whj,  tfaeo, 
should  anj  stand  stamng  for  places  of  habitation,  and  in  the  mean  time  snflbr  whole 
ooontries,  as  profitable  for  the  use  of  man,  to  lie  waste  without  anj  impioTemeot  t " 
In  answer  to  the  objection  that  thej  had  no  warrant  for  taking  land  a  long  time 
possessed  bj  other  sons  of  Adam,  it  was  stated,  that  what  "  was  common  to  all  wsi 
proper  to  none.    This  savage  people  ruleth  over  manj  lands  without  title  or  propertf, 
for  they  enclose  no  ground,  neither  have  they  cattle  to  maintain  it.    Then  was  more 
than  enough  for  them  and  us.   By  a  miraculous  plague  a  great  part  of  the  countiy  was 
left  void  of  inhabitants.    Finally,  they  would  come  in  with  good  leave  of  the  natives.'' 
We  may  also  refer  to  an  able  paper,  written  by  the  Bev.  B£r.  Bnlkley,  of  Colchester, 
in  Connecticut,  in  1724,  entitled,  "  An  Inquiry  into  the  Right  of  the  Aboriginal  Na- 
tives to  the  Lands  in  America,  and  the  Titles  derived  from  them."    Massacfaosetls 
Historical  Collections,  vol.  iv.  159.     In  that  treatise  the  learned  author  confines  In- 
dian titles,  which  have  any  solidity  or  value,  to  those  particular  parcels  of  land  which 
they  had  subdued  and  improved ;  and  insists  that  the  English  had  an  undoubted  light 
to  enter,  iind  appropriate,  for  agricultural  purposes,  all  the  residue  of  the  waste  sad 
unimproved  lands  in  the  country,  as  being  common,  and  open  to  the  first  bona  fik 
occupants.    He  contended,  that  in  a  state  of  nature,  the  only  title  to  property  was  tho 
labor  by  which  the  same  was  appropriated  and  cultivated,  and  that  the  Indian  tribes 
were  still  in  that  imperfoct  state  of  civil  policy  which  borders  upon  a  state  of  natniv; 
and  the  extensive  tracts  of  country  which  they  claimed  as  national  property  were  not 
subject  to  any  regulation,  nor  defined  as  property,  and  lay  n^lected  in  that  common 
state  wherein  nature  had  left  it.    Cotton  Mather,  also,  in  his  Magnalia  Christi  Amer- 
icana, (vol.  i.  72,)  considered  it  as  an  instance  of  the  most  imaginable  civility,  that 
the  English  purchased  several  tracts  of  land  of  the  natives,  notwithstanding  the  patat 
which  they  had  for  the  country.    The  great  patent  of  New  England,  granted  by  Kiog 
James,  in  1620,  to  the  council  at  Plymouth,  in  England,  (and  which  was  by  the  pa- 
tent incorporated  by  the  name  of  "  The  Council  established  at  Plymouth,  in  the  county 
of  Devon,  for  the  planting,  ruling,  and  governing  of  New  England  in  America,") 
recited,  that  the  king's  subjects  had  "  taken  actual  possession  of  the  continent  men- 
tioned in  the  patent,  in  the  name  and  to  the  use  of  the  king,  as  sovereign  lord  thereof; 
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t  wliateTer  *  loose  opinions  miglit  have  beeu  entertained,    *  889 
latitudinarj  doctrines  inculcated,  in  ta-vor  of  the  abstract 
bt  to  possess  and  colonize  America,  it  is  cert^n  that  in  point  of 
t  the  ooIouiBte  vera  not  satisfied,  or  did  not  deem  it  expedient  to 
tie  the  cooutiy  vithout  the  consent  of  the  aborigines,  procured 
fair  purchase,  under  the  sanctioa  of  the  civil  authorities.    The 
itensioDS  of  the  patent  of  King  James  irere  not  relied  on,  and 
;  [orior  Indian  right  to  the  soil  of  the  country  was  generally,  if 
t  unifonnly,  recognized  and  respected  bj  the  \ew  England  Puri- 
18.  (a)     They  alvays  negotiated  -with  the  Indian  nations  as  dis- 
,ct  and  independent  powers ;  and  neither  the  right  of 
B-emption,  which  was  *  uniformly  claimed  and  exercised,   *  390 
T  the  state  of  dependence  and  pupilage  under  which  the 
dian  tribes  within  their  territorial  limits  were  necessarily  placed, 
ire  carried  so  far  as  to  destroy  the  existence  of  the  Indians  as 


IX  there  wen  no  olher  Bnbjectt  of  any  ChTistian  king  or  euUe,  hj  aay  anlbori^ 
m  their  sorereign  lords  or  ptincw,  actoally  in  possession  of  any  of  the  lands  l>o- 
«en  the  d^iees  of  fortj  and  forty-eight ;  that  the  countrj  being  depopulated  by 
■tJlenoe  and  devailatioo,  the  appointed  time  had  come  in  which  Almighty  God  had 
oDght  fit  and  deiennined  that  those  large  and  goodl;  territories,  deserted  as  it  were 
their  natural  iohabilAQts,  ghonld  be  possessed  and  eigo}^  by  such  of  his  snl^eeta 
should  b«  coDdocted  thither ;  th&t  the  settlement  would  tend  to  the  itducing  and 
nversion  of  socb  savages  as  r«mainerf  wandering  in  desolation  and  disb^ss,  to  civil 
ciety  and  the  Christian  religion,  and  to  the  enlargement  of  tiie  king's  domioionB." 
he  grnnt  was  of  all  the  continent  between  the  fortieth  and  forty-eighth  degree*  of 
>rth  latJtnde,  and  "  in  length  by  all  the  breadth  aforesud  thionghout  the  main  land 
am  sea  to  sea,  provided  the  same,  or  any  part,  be  not  actoally  possessed  or  inhabited 
r  any  other  Cluiatian  prince  or  state,"  and  to  be  called  by  the  name  of  "  New  Eng- 
nd,  in  America."  The  grant  was  to  forty  corporators,  conaiedng  of  noblemen, 
nights,  and  gentlemen  of  high  disdnctioa  ;  and  their  sscccssors  were  to  be  supplied 
om  time  to  time  by  the  choice  of  the  company.  The  whole  territoiy  was  granted  to 
le  corporation,  to  be  held  of  the  crown  in  free  and  common  socage,  and  with  abso- 
ite  power  of  legislation  and  govamnient  over  the  whole  conntry,  and  with  a  complete 
lonopoly  of  its  trade.  Snbaeqnent  grants  of  the  soil  of  Maesachoselts  and  Maine 
laned  &om  this  company.  See  the  patent  at  large  in  Hazard's  Stale  Papen,  vol.  L 
03,  and  in  Bailey's  Historical  Mem(^,  vol.  i.  160,  and  in  the  Plymouth  Colony  Laws, 
iiied  and  published  by  William  Brigham,  in  1836.  Thecharter  of  the  colony  of  New 
'lymoQth,  in  ISS9,  was  granted  by  that  company,  and  is  also  given  at  large  in  that 

(a)  The  excellent  Hoger  Williams,  the  earliest  and  cleare«t  asserter  of  the  rights 
nd  sanctity  of  conscience  in  matters  of  religion,  wrote  an  essay,  in  which  be  mun- 
lined  that  an  English  patent  could  not  invalidate  the  rights  of  the  native  inhabitants 
f  this  conntry ;  and  it  was  at  first  condemned  by  the  government  in  Mossachnsetls, 
n  1634,  as  sounding  like  treason  against  (he  cherished  charter  of  the  colony.  Ban- 
roffi  History,  vol.  i.  400. 
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self-governing  communities,  (a)  The  manner  in  which  the  people 
of  this  country,  through  all  periods  of  their  colonial  history,  treated 
and  dealt  with  the  Indians,  is  a  subject  of  deep  interest,  and  well 
worthy  of  the  thorough  and  accurate  examination  of  every  persoa 
conversant  with  our  laws  and  history,  and  whose  bosom  glows  with 
a  generous  warmth  for  the  honor  and  welfare  of  his  country. 

(5.)  The  settlement  of  that  part  of  America  now  composing 
the  United  States,  has  been  attended  with  as  little  violence  and 
aggression,  on  the  part  of  the  whites,  in  a  national  point  of  view, 

as  were  compatible  with  the  teuct  of  the  entry  of  a  race  of 
*  391    civilized  men  into  the  territory  of  savages,  and  with  *  the 

power  and  the  determination  to  reclaim  and  occupy  it.  The 
colony  of  Massachusetts,  in  1688,  prohibited  the  purchase  of  lands 
ftt>m  the  natives,  without  license  from  the  government ;  and  the 
colony  of  Plymouth,  in  1648,  passed  a  similar  law.  Very  strong 
and  authentic  evidence  of  the  distinguished  moderation  and  equity 
of  the  New  England  governments  towards  the  Indians  is  to  be  found 


(a)  When  the  Poritaiu  of  New  England  first  setded  at  Flymonth,  and  made 
ties  with  the  Indians,  those  treaties  bore  the  language  of  dependence  and  submisskm ; 
and  the  English  accepted  of  the  acknowledgments  of  the  sachems  that  they  were 
impendent  and  allies  and  loyai  subjects  of  King  James,  Morton's  New  England  Memo- 
rial, 64,  67,  286 ;  Baylej's  Historical  Memoir,  toI.  i.  66,  82 ;  Plymouth  Colony  Laws, 
App.  805,  edit  1836.  But  when  weur  was  abont  commencing  with  King  Philip,  in 
1675,  he  insisted  that  all  former  agreements  with  Plymonth  were,  as  he  truly  appre- 
hended they  were,  agreements  of  amity  and  not  of  subjection,  and  the  Indians  re- 
garded themselyes  as  allies,  and  not  as  sabjects  of  England.  Those  Indian  stipnlalions 
were  regarded  by  Massachusetts  as  amounting  only  to  a  state  of  qualified  dependence. 
The  Indians  in  Connecticut  were  always  treated  as  firiends  and  allies,  and  as  a  free 
people,  though  regarded  in  some  degree  as  wards  of  the  colony.  The  great  object  of 
the  regulations  in  the  Beyised  Statutes  of  Connecticut,  of  1672  and  1702,  was  to  pro- 
tect, civilize,  and  Christianize  the  Indians,  and  this  protection  continues  down  to  this 
day.  Bailey's  Historical  Memoir,  vol.  ii.  part  3,  23.  Trumbull's  History  of  Con- 
necticut, vol.  i.  342;  Beyised  Statutes  of  Connecticut,  1821,  279,  note;  Ibid.  803; 
Chalmers's  Political  Annals,  398.  As  further  eyidence  of  the  truth  of  the  historical 
deductions  mentioned  in  the  text,  we  may  refer  to  the  king's  proclamation  of  the  7th 
of  October,  1763,  after  the  treaty  of  Paris,  founded  on  the  immense  acquisition  of  ter- 
ritory by  England,  under  that  treaty.  It  declared,  "  that  the  seyeral  nations  or  tribes 
of  Indians  with  whom  we  were  connected,  and  who  liye  under  our  protection,  should 
not  be  molested  or  disturbed  in  the  possession  of  such  parts  of  our  dominions  and 
territories,  as,  not  haying  been  ceded  or  purchased  by  us,  are  reserved  to  them,  or  any 
of  them,  as  their  hunting-grounds."  "And  all  the  lands  and  territories  lying  to  cAe 
westward  of  the  sources  of  the  rivers  uMchfaU  into  the  Adantic  Ocean  from  the  west  or  nort4- 
west,  were  declared  to  be  reserved  under  the  king's  sovereignty,  protection,  and  do- 
minion, for  the  use  of  the  said  Indians ;  and  all  purchases,  or  settlements,  or  taking 
possession  of  any  of  the  lands  so  reserved,  without  the  king's  special  leave  and  license 
first  obtained,  were  strictly  forbidden."    Dodsley's  Ann.  B^.  for  1763, 208. 
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in  the  letter  of  Governor  'Winfllow,  of  the  Plymouth  colony,  of  the 
l£t  May,  1676,  in  -which  he  states,  that  before  King  Philip's  war, 
the  English  did  not  possess  one  fbot  of  laud  in  that  colony  bnt 
what  was  fairly  obtained  by  honest  purchase  from  the  Indian  pro- 
piietoTB,  and  with  the  knowledge  and  allowance  of  the  general 
conrt.  (a)  The  New  England  annals  abound  with  proofs  of  a  just 
dealing  with  the  Indians  in  respect  to  their  lands.  The  people  of 
aB  ^e  New  England  colonies  settled  their  towns  upon  the  basis  of 
B  title  procured  by  fur  purchase  from  the  Indians  with  the  consent 
of  goTemment,  except  in  the  few  instances  of  lands  acquired  by 
conquest,  after  a  war  deemed  to  hare  been  just  and  necessary,  {b) 
Instances  are  to  be  met  m&i  in  the  early  annals  of  New  England, 
of  regular  and  exemplary  punishment  of  white  persons,  for  acte  of 
ii^justice  and  violence  towards  the  Indians,  (c)  The  Massachnsetts 
l^dature,  in  1633,  threw  the  protection  of  its  government  over 
the  Indians  in  the  eqjoyment  of  their  improved  lands,  hont- 
ing-^TOunds,  and  fishing-places,  *by  declaring  that  they  *392 
should  have  rehef  in  any  of  the  courts  as  the  English 
have,  (a) 

The  government  of  the  ocdonyof  New  Tort  has  a  claim  equally 
&ir  with  any  part  of  America,  to  a  policy  imiibrmly  just,  temperate, 
and  pacific  towards  the  Indians  within  the  limits  of  its  jurisdic- 
tion. While  the  Dutch  held  and  governed  the  colony,  the  Indian 
titles  were  always  respected,  and  extii^uished  by  ftur  means,  and 

(a)  Hazard's  CoUtctioiu  of  SlaM  Fapen,  toI.  u.  531~&34;  Bolmea'a  American 
Annala,  Tol.  i.  3S3 ;  Hubbard's  Narrative. 

{b)  HolmM's  Aonali,  TOl.  1.  lM-169,  tW,  S31,  nota  «,  S83,  349,  348,  2fi9,  318,  817  ; 
Winthrop'B  Hiator;,  vol.  i.  S99;  Haiard'a  Gtate  Papcia,  toI.  u.pamm;  MsMacliiiBetU 
ICatorical  Collections,  paitim;  Trumbull's  Histor;  of  Connecticut,  toI.  i.  U3-1I7; 
Sallivan'B  Set.  District  of  Maine,  lis- U9;  D wight's  Travolt,  toI.  i.  167;  BaJlej's 
Bist  Memoir,  vol.  1.  3S7  ;  StatuEea  of  Connecticut,  passed  in  1709,  lT17,Bud  1799.  We 
find  in  the  Statutes  of  Connecticut,  of  1S9B,  spedal  prorisions  enacted  oa  late  as  1834, 
1839,  and  IS36,  for  the  protectioD  of  the  land  of  the  Mohegan,  Pcqnot,  and  Niantic 
tribes  of  Indians  within  that  state.  So  the  Bevised  Statutes  of  Maa«achusette,  of 
1B36,  contain  exemption  of  the  Indians  within  that  commonwealth  frvra  taxatiOD, 
and  allow  them  some  special  pririlegei  and  proTJuon  (or  the  support  of  oommon 
•cbools  among  the  Morshpee  Indians ;  bnt  aO  marriages  between  them  And  the  whites 
•T9  declared  void.  In  Mississip[d,  bj  statute,  1899,  all  the  priri1e)[es,  inunonlties, 
and  frauchisei  of  white  persons  were  extended  to  Indians,  and  thej  are  competent 
witnesses  in  any  case  ythen  white  persons  wonid  be.  Doe  v.  Newman,  3  Smedea  t> 
Maish.  M5. 

(c)  Wisthrop's  Eist.  New  England,  vol.  L  S4, 967,  S69 ;  Baiter's  ^t.  Hemoir,  voL 
1.349-848;  Morton's  New  England  Memorial,  907. 

(a)  Holmes's  Annab,  voL  i.  317, 818. 
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with  the  consent  of  the  natives.  This  policy  was  continued  by 
their  conquerors ;  and  on  the  first  settlement  of  the  Englidi  at 
New  York,  in  1665,  it  was  ordained  that  no  purchase  of  lands 
from  the  Indians  should  be  valid  without  the  governor's  license, 
and  the  execution  of  the  purchase  in  his  presence ;  and  this  salu* 
tary  check  to  fraud  and  injustice  was  essentially  continued,  (ft) 
Regulations  of  that  kind  have  been  the  invariable  American  policy* 
The  king,  by  proclamation,  soon  after  the  peace  of  1768,  prohibited 
purchases  of  Indian  lands,  unless  at  a  public  assembly  of  the 
Indians,  and  in  the  name  of  the  crown,  and  imder  the  superintend- 
ence of  his  colonial  authorities.  A  prohibition  of  individual  pur- 
chases of  lands,  without  the  consent  of  government,  has  since  been 
made  a  constitutional  provision  in  New  York,  Virginia,  and  North 
Carolina.    The  colonists  of  New  York  settled  in  the  neighborhood 

of  the  most  fofmidable  Indian  confederacy  known  to  the 
*  393    coimtry,  *  and  came  in  contact  with  their  possessions.    But 

the  Six  Nations  of  Indians,  of  which  the  Mohawks  were  the 
head,  placed  themselves  and  their  lands  under  the  protection  of 
the  government  of  New  York,  fix)m  the  earliest  periods  of  the 
colony  administration,  (a)  They  were  considered  and  treated  as 
separate  but  dependent  nations,  and  the  friendship  which  subsisted 
between  them  and  the  Dutch,  and  their  successors,  the  English, 
was  cemented  by  treaties,  alliances,  and  kind  offices.  It  continued 
unshaken  from  the  first  settlement  of  the  Dutch  on  the  shores  of 
the  Hudson  and  the  Mohawk,  down  to  the  period  of  the  American 
war ;  and  the  fidelity  of  that  friendship  is  shown  by  the  most  hon- 
orable and  the  most  undoubted  attestations.  (()    And  when  we 


(6)  Smith's  Hist  of  New  York,  vol.  i.  39 ;  Duke  of  Tork's  Laws,  in  the  Collectioiii 
of  the  Neif^  York  Historical  Society,  vol.  i. ;  Wood's  Sketch  of  the  First  Settlement 
of  Long  Island,  12,  22,  23.  Collections  of  the  New  York  Historical  Society,  toI.  I 
171,  211,  224,  227,  239.  As  eridence  of  the  just  and  friendly  disposition  of  the  Datch 
towards  the  Indians,  we  have  the  interesting  fact,  that  the  Minesink  Valley,  on  the 
Delaware,  was  settled  by  Dutch  emigrants  as  early  as  1644 ;  and  being  an  indostriousy 
quiet,  and  pious  people,  and  having  purchased  the  lands  from  the  Indians,  they  lived 
in  uninterrupted  peace  and  friendship  with  them  for  upwards  of  one  hundred  yean. 
Preston's  Notices  of  Minesink,  published  in  1829. 

(a)  Colden's  Histoiy  of  the  Five  Nations,  passim ;  Governor  Pownall's  Adminis- 
itration  of  the  Colonies,  268  -  274 ;  Journals  of  the  Confederation  Congress^  voL  i. 
May  1,  1782. 

.(6)  The  speech  of  the  Indian  Qood  Peter  to  the  commissioners  at  Fort  Schnyler,  in 
1788,  IS  strong  proof  of  the  &ct  He  said,  that  "  when  the  white  men  first  came  into 
'  the  country,  they  were  few  and  feeble,  and  the  Five  Nations  numerous  and  powerful 
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consider  the  long  and  distressing  vara  in  vhich  the  Six  Nations 
Tere  involved,  on  our  account,  with  the  Canadian  French,  and  the 
artful  means  which  were  used  from  time  to  time  to  detach  them 
£n»n  our  alliance,  it  must  be  granted,  that  the  faith  of  treaties  has 
nowhere,  and  at  no  time,  been  better  observed,  or  maintained 
with  a  more  intrepid  spirit,  than  by  those  generous  barbarians,  {c) 


The  Indum  irare  fneadlj  to  the  vMte  m 
tiy,  and  prolected  them  &oiu  their  enemi 
Sode^i  ToL  iu.  SIS. 

(c)  Colden's  Hiitorj  of  the  Sire  Nation*  of  Canada,  dependent  on  the  ProriDce  of 
New  York,  vol.  i.  84,  et  pamnt ;  Chalmers's  Foliticil  AnnaJa,  fiT6.  The  cooiederacy 
of  the  Iroqaois,  or  Five  Nationa,  (and  which  was  known  as  the  confoderacj  of  the 
Kx  Nations,  after  the  Toscaroras  were  admitted  into  the  nnion,)  might  ftffi)rd  the  anb- 
jtet  of  an  historical  sketch,  in  the  hands  of  a  master,  replete  widi  the  deepest  interest 
and  cmioai^.  It  was  distin^nished,  &om  tlie  time  of  the  fint  discoverj  of  the  Hud- 
son down  to  the  war  of  1756,  for  its  power,  policy,  and  martial  spirit.  At  the  close 
of  the  Mventeenth  centnry  that  confederacj  was  coropnled  to  conUin  10,000  fighting- 
Ban.  Bnrke'a  Acconnt  of  the  Gnropean  Settlemenia  in  America,  vol.  ii.  193.  But 
dni  was  a  very  exaggerated  compnlatioi],  fbr,  in  1677,  an  intelligent  traveller,  (Went- 
wDTth  Oreebalph,)  who  visited  the  Five  Nations,  computed  the  whole  ntuober  of  fights 
ing-men  M  S.ISO.  In  1747,  the;  were  supposed  not  to  exceed  I,SOO.  The  great 
influence  of  Sir  'William  Johnson  is  said  to  have  collected  only  1,000  Indians  fbr  so 
exdting  an  expedition  as  that  against  Montreal,  in  1760.  Donglass'e  Sammary  of 
the  British  SetUemenu  in  North  America,  vol.  i.  185,  ISS.  Ananal  BegUter  for 
1760  i  Chalmeis's  Political  Annals,  609.  In  1763,  according  to  a  coosos  then  taken, 
the  number  of  warriors  of  the  Six  Nations  amounted  to  1,950.  Stone's  Life  of  Brant, 
vol.  L  86,  note.  The  live  Nations,  during  the  time  of  their  ascendency  and  glory, 
extended  their  dominioD  on  every  side,  and  levied  tritmte  on  distant  tribes.  They 
blockaded  Quebec  for  sereral  months,  abont  the  year  1 G60,  with  700  warriors.  Frond's 
Hittoiy  of  Pennsylvania,  vol.  ii.  294 ;  Hawkins's  Qnebec,  305.  The  Hohawks  were 
dte  (error  and  scourge  of  all  the  New  England  Indians,  and  thoee  dwelling  west  of 
Conaecticnt  River  paid  them  tribute.  Tmmbnll's  History  of  Connecticut,  vol.  i. 
They  extended  thdr  conquest  down  the  Hudson,  to  HanhattMi  bland,  and  subdued 
dte  Canarse  Indians  on  the  west  end  of  Long  Island.  Wood's  Sketch  of  the  First 
Settlement  of  Long  Island,  16S4,  p.  24.  The  Iroquois  pnahed  their  conquest  to  Lake 
Hnnm,  and  (bught  desperate  actioae  with  the  Hurons  and  the  Cbippewas  on  the 
borders  of  Lake  Superior ;  and  Hr.  Schoolcraft  very  reasonably  ettribatcs  their  su- 
periority  in  war  over  the  weetem  tribes  to  their  eariy  nse  of  flrearma,  instead  of  the 
bow  and  war^lnb.  Charlevoix  (Travels  io  Canada,  vol.  1.  19S,  167,  171)  speaks  in 
strong  terms  of  the  power  and  fierceness  of  the  Iroquois,  who,  as  early  as  1730,  had 
almost  extirpated  the  Algonqoins,  the  Hnrons,  and  other  tribes  of  Canadian  savages. 
Mr.  Thompson,  in  his  History  of  Long  Island,  New  York,  1839,  p.  se,  or  at  p.  78,  vol. 
L  of  his  second  edit.  1849,  says  that  the  Iroquois,  or  Six  Nations,  were  Algonqoins, 
and  that  the  Algonquin,  or  Chippewa  race  of  Indians,  embraced  andentty  all  the 
tribes  in  New  England  and  New  York ;  and  the  &ct  is  derived,  he  saya,  fhjm  identity 
of  language.  This  point  is  not  within  my  means  of  research  ;  and  recurring  back  to 
the  Hohawks,  Governor  Golden  was  well  acquainted  with  their  history,  and  by  means 
<tf  hia  office  of  sQrveyor.geneTal  of  the  Province  of  New  ToA,  be  had  access  to  the 
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In  New  Jersey,  the  proprietaries  very  clearly  secured  all  their 
titles  by  Indian  purchases  ;   and  all  purchases  to  be  made, 

most  authentic  flonroes  of  ixifonnation.  He  wrote  the  first  pert  of  his  Wsibarj  of  4b 
iFive  Nations  as  earlj  as  1727,  and  he  says  that  they  carried  their  arms  to  tfafi  Caso- 
linas  and  the  banks  of  die  Mississippi,  and  entirely  destroyed  many  Indian  nations. 
The  Chevalier  Tonti  accompanied  M.  De  la  Salle  in  his  expedition  and  discopeiies  on 
the  great  lakes  and  the  Mississippi,  1678  - 1684,  and  was  appointed  governor  of  Fort 
St.  Xionis,  on  the  KiTer  Illinois,  and  he  mentions  the  remarkable  fact,  that  in  1694, 
about  500  Iroquois  wamow  oaae  and  attacked  his  fort,  being  jealous  of  the  miw 
establishment.  Acconat  of  J>e  la  Salle's  Discoveries,  by  M.  Tonti,  inserted  in  the 
Collections  of  the  New  York  Historical  Society,  vol.  ii.  286.  In  1684,  Lord  Howard, 
governor  of  Virginia,  was  under  thie  neoessity  of  meeting  the  chieft  of  the  Five  Kar 
tions  at  Albany,  in  order,  by  negotiations,  to  cheek  their  ezcnsions  to  the  aondi. 
Colden's  History,  vol.  L  44-58.  In  tlie  Indian  war  of  Vuginia,  which  tenninaled 
in  1677,  all  the  Indian  tribes  on  the  east  side  of  the  Alleghany  ridge  became  tribu- 
tary to  the  province,  bnt  protected  by  the  whites  in  their  persons  and  proper^.  The 
Five  Nations  kept  superior  to  any  such  subjection ;  and  though  tiieir  head-quartbs, 
or  great  eonncil-place,  was  at  Onondaga,  in  the  western  part  of  New  York,  tiiey  con- 
tinued their  hostile  marches  along  the  ftontiers  of  Yixginia.  A  treaty  was  at  lengtli 
made  with  them  in  1722,  by  which  they  stipulated  not  to  cross  the  Potomac,  or  pass  to 
the  eastwazd  of  the  great  mountains ;  and  the  tributaiy  Indians  of  Vngmia  agreed, 
on  their  part,  not  to  pass  &e  same  to  the  north  or  west;  and,  hy  a  cokmy  staMe,  ongr 
tributary  IndianB  violaiing  t&e  tteabf  were  to  be  trantported  and  soid  as  elavee.  4  Bandolph'a 
Hep.  633.  But  the  ambitians  spirit  and  daring  enterprise  of  the  Six  Nations  continued 
to  a  much  later  period.  An  intelligent  old  Mohawk  Indian  communicated  tiie  fkct  to 
General  Schuyler,  that  in  Ids  early  lilb  he  was  one  of  a  party  of  Mohawks  who  left 
their  casties  on  an  expedition  against  the  Chickasaws  in  Carolina.  The  ezpedxtion 
was  disastrous,  and  the  Chickasaws  destroyed  them  by  an  attack  in  ambush,  and  only 
two,  of  which  he  was  one,  escaped.  His  companion  fled  to  St.  Augustine,  but  he  re- 
turned borne  by  land,  and  snpfdied  himself  on  his  long  journey  with  food  by  Us  bow 
and  arrow.  He  cautiously  avoided  all  Indian  settlements,  and  £d  not  see  the  Ihoe  of  s 
human  being  i!hnn  the  time  he  fled  fh>m  the  batde  in  Carolina,  until  he  reached  liie 
Mohawk  casties.  This  anecdote  I  received  in  the  year  1803,  from  General  Schuyler, 
who  appeared  to  place  implicit  confidence  in  its  accuracy;  and  no  person  was  mora 
competent  to  affixrd  precise  information  on  every  subject  connected  with  our  colonial 
history  uid  Indian  affairs,  than  that  veiy  intelligent  and  accomplished  man. 

The  Six  Nations  of  Indians  within  the  state  of  New  York,  by  their  paucity  of  nuai- 
bers  and  insignificance,  (with  the  excq)tion,  perhaps,  of  the  Senecas,)  have  at  leaat 
ceased  to  exist  in  a  distinct  national  capacity  as  tribes,  exercising  self-govemment, 
with  a  sufiSdent  competency  to  protect  themselves.  Upon  this  fact  the  laws  of  New 
York,  (Act  of  April  12, 1822,  c  204;  Revised  Statutes,  vol.  ii.  697,)  have  asserted 
the  sole  and  exclusive  jurisdiction  of  the  courts  of  the  state  over  all  crimes  and  o^ 
fences  eommitted  on  the  Indian  Reservations,  as  weQ  as  elsewhere.  In  September, 
1836,  l&ere  was  a  treaty  concluded  between  the  United  States  and  the  New  York  In- 
dians (being  the  remains  of  the  Six  Nations)  relative  to  their  voluntaiy  removal  to  the 
Indian  territory  west  of  the  state  of  Missouri,  and  it  contained  liberal  pnyvisions  for 
their  removal  and  support  But  by  the  Act  of  New  York,  of  the  8th  of  May,  1845» 
the  Seneca  Bidians  who  did  not  remove,  but  elected  to  reside  on  the  Cattaraugus  and 
Alleghany  Reservations,  were  placed  in  a  state  of  protection  and  improvement.  Thcj 
were  declared  to  hold  those  resarvatfons  as  a  distinct  commt0idy»  ^7  ib«  mja»  of  the 


UCT.  U]  or  BEAL  PftOPEBTT.  60X 

*  without  the  consent  of  the  government,  were,  by  a  lav,  m  *  895 
1682,  dedared  to  be  void.  la  West  New  Jersey,  in  1676, 
die  liberality  of  the  Quaker  influence  went  so  far  aa  to  provide  by 
law,  that  in  ell  trials  where  Indians,  being  natives  of  the  province, 
were  concerned,  the  jury  was  to  condst  of  six  persons  of  the 
neighborhood  and  six  Indians,  (a)  In  1T68,  the  Indians,  at  a 
treaty  at  Easton,  released,  for  a  valuable  consideration,  all  claims 
to  lands  in  New  Jersey ;  (b)  and  the  legislature  of  Pennsylvania, 
in  1783,  asserted  it  to  have  been  their  uniflorm  pract^  to 
extinguish  Indian  titles  by  fair  purchase.  *The  justice  *896 
and  equity  of  the  original  Indian  purchases  by  William 
Penn,  the  founder  of  Pennsylvania,  particularly  at  his  memorable 
treaty  of  1682,  were  known  and  celebnted  throughout  Europe,  (a) 
So*  Governor  Calvert,  in  1633,  planted  Maryland,  alter  fair  pur^ 
chases  firom  the  Indians ;  and  in  1644,  all  Indian  purchases,  with- 
oat  the  consent  of  the  proprietary  of  the  province,  were  declared, 
by  law,  to  be  illegal  and  void.  (6)  There  are  also  repeated  proofs 
vpoa  record,  of  purchases  &om  Indians,  which  covered  a  consid- 
erable part  <rf  the  lower  country  of  Virginia  j  and  Mr,  Jefierson 
says,  that  the  upper  country  was  acquired  by  purchases  made  in  the 
most  unexceptionable  form,  (c)    The  cases  of  unauthorized  intru- 

"  S«neca  Nation  of  Indiuu,"  with  poirer  to  iuatitntG  nuU  in  the  >tate  courta,  in  Iav 
tad  cqni?,  for  the  protection  and  reoover;  of  tbrar  right*,  and  lands,  and  damage). 
Ho  individual  act  of  an;  Indian  wot  alloired  to  prejndice  their  tights  and  anito  aa  a 
COBugnnity.  An  attonef  fbr  the  protection  of  Indian  rights  in  afipointed  bj  the  stale, 
and  the  diieb  of  the  nation  taaj  annuaJlj  elect  local  officarg,  and  among  other,  three 
peacemakers,  who  have  lome  jndidal  power.     The  provisiona  are  beoerolent,  jnsC, 


g  and  Bpicer's  Ckdlections,  273,  400,  401,  ITS,  667. 

(b)  Annnal  Register  for  1769,  191.  In  1831,  the  legislatnre  of  New  Jersey  passed 
an  act  to  extingnish  the  title  of  the  Delaware  tnbe  of  Indians  to  the  fisheries  in  the 
lirera  and  bajs  of  the  state,  bj  the  payment  of  the  conaideratioo  of  $  a,000,  though 
Uie  act  dedaied  that  the  right  was  to  be  considered  as  baned.  by  a  Toluntary  ahtui- 
dotunent  of  the  nse  of  it. 

(a)  Watson,  in  his  Annals  of  Philadelphia,  in  1330,  has  ^TOn  some  cnrioos  details 
respecting  the  localities  of  the  spot  wheie  Wiiliam  Penn  held  his  first  Indian  trea^, 
a  treaty  memcrable  in  diplomatic  annals  for  the  siaqtlid^  and  moral  grandeitr  of 
the  spectacle,  and  its  aospicioos  and  pennaneut  influence  npon  the  minds  of  the  In- 
dians. The  chain  of  fiiendship  then  formed  continned,  says  Prond,  (History  of  Penu- 
■^Tania,  vol.  i.  Sis,)  nnintermptedly  for  more  than  seren^  years. 

(()  Chalmers's  Annals,  aiS. 

(e)  JeSbrson's  Nous  on  Virginia,  16S. 

1  As  tolherighlaofthesa  Indians,  and  the  proper  DMthod  of  redress  in  the  tribnnali 
of  the  state,  see  Strong,  &«.  p.  Waterman,  11  Paige,  £07. 
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sions  upon  Indian  lands  happened  in  the  early  settlement  of  Vir- 
ginia ;  (d)  for  laws  were  very  soon  made  in  Virginia  to  protect 
Indians  in  their  territorial  possessions  and  rights  from  the  firauds 
of  the  whites,  (e)  Georgia  was  settled  imder  similar  good  aus- 
pices ;  and  Savannah,  with  a  considerable  tract  of  land,  was  pur- 
chased from  the  Greek  Indians  by  Ooyernor  Oglethorpe,  in  1788, 
and  1788,  under  the  sanction  of  solemn  treaties.  In  1763,  a  large 
cession  of  lands  in  Georgia  was  also  made  by  the  Creeks,  Chero- 
kees,  and  other  nations  of  Indians. 

The  historical  facts  and  documents  to  which  we  have  referred, 
relative  to  the  acquisition  of  the  Indian  lands  in  this  country, 
are  sufficient  to  vindicate  the  justice  and  moderation 
*  897  *  of  our  colonial  ancestors.  But  wars  with  the  natives 
resulted,  almost  inevitably,  from  the  intrusion  of  the  whites.  The 
origin  of  those  wars  is  not  imputable  to  any  general  spirit  of 
unkindness  or  injustice  on  the  part  of  the  colonial  authorities, 
though  they  sometimes  exhibited  signal  and  severe  proofe  of  the 
display  of  superior  power  and  cruel  retaliation,  (a)    There  were 

(d)  Chalmers,  b.  1,  68. 

(«)  Abr.  Laws  of  Virginia,  96. 

(a)  The  cases  I  aUude  to  in  New  England  were  the  incnrsions  upon  the  Indian 
settlements  on  Block  Island ;  the  extirpation  of  the'  Peqnots ;  the  occasional  eoLeeo- 
tion  of  sachems  and  other  prisoners  of  war;  the. giving  of  rewards  or  a  boontj  lor 
Indian  scalps,  and  the  sale  of  captives,  including  women  and  children,  for  slaves. 
See  Winthrop's  History  of  New  England,  vol.  i.  192-199,  232-237;  Ibid,  vol  IL 
131  - 134 ;  Penhallow's  Indian  Wars ;  Morton's  New  England  Memorial,  by  Davis's 
App.  452-455;  Hutehinson's  History  of  Massachusetts,  vol.  i.  307;  Holmes's  Ameri- 
can Annals,  vol.  i.  181,237-241,  272;  Bayley's  Historical  Memoir,  vol.  ii. ;  Tnmi- 
ball's  History  of  Connecticut,  vol.  i.  112.  In  Potter's  Early  History  of  Narragansett, 
pasdnif  to  be  found  in  the  "  Collections  of  the  Rhode  Island  Historical  Society,  vol. 
iii.,"  the  iiigustice  and  cruelty  of  the  early  New  England  Puritans,  in  their  dealings 
and  wars  with  the  Indians,  are  the  subject  of  bold  and  severe  animadversion.  The 
most  reprehensible  conduct  towards  the  Indians  was  that  in  Carolina,  of  fomenting 
hostilities  among  the  tribes,  in  order  to  purchase  or  kidnap  Indian  captives,  and  sell 
them  for  slaves  in  the  West  Indies.  Mr.  Grahame,  on  the  authority  of  Archdale, 
Oldmixon,  Hewit,  and  Chalmers,  states  this  fact,  and  says,  that  it  was  not  until  after 
persevering  and  vehement  remonstrances  that  a  law  was  procured  first  to  regulate, 
and  then  to  extirpate  this  profligate  practice.  Grahame's  History  of  the  American 
Colonies,  vol.  ii.  135, 186.  The  Indians,  except  free  Indians  in  amity  with  the  go^ 
emment,  formerly  were,  if  they  be  not  still,  regarded  in  some  of  the  states  as  fit  sab- 
jects  for  slavery,  like  negroes,  by  applying  to  them  the  maxim  that  partms  teqmiMt 
veiUrem.  Stroud's  Sketch  of  the  Laws  relating  to  Slaveiy,  11, 12;  Butt  v.  Bachel* 
4  Munf.  209 ;  The  State  v.  Van  Waggoner,  1  Halst.  374.  The  American  Indians 
on  every  part  of  the  coast  of  America  were,  for  a  long  time  after  the  discovoiy  of 
Columbus,  kidnapped  and  sold  as  slaves  in  Europe  and  the  West  Indies.    The  pne- 
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also,  at  times  J  acts  of  fraud  and  Tiolence  committed  by  individixaJ 
colonists^  prompted  by  cupidity  and  a  consciousness   of  superior 
skill   and   power,  and  springing  from  a  very  blunt  sense  of  tlie 
rights   of  savages.  (5)    The  causes  of  war  with  the  Indians  wex*e 
inherent  in  the  nature  of  the  case.    They  arose  from  Indian  jesQ- 
onsy  of  the  presence  and  location  of  white  people,  for  the  hidiaxis 
had  tbe  sagacity  to  perceive,  what  the  subseqiient  history  of  tlais 
country  has  abimdantly  verified,  that  the  destruction  of  their  ra.oe 
must   be   the   consequence  of  the  settlements   of  the  English  and 
their    extension  over  the  country,  (c)    And    if  wars  with 
them    T«rere  *  never  unjustly  provoked  by  the  colonial  gov-    *  SQS 
emments  or  people,  yet  they  were,  no  doubt,  stimulated  on 
the  part  of  the  Indians  by  the  consciousness  of  impending  danger, 
the  suggestions   of  patriotism,  and  the  influence  of  a  fierce    ajid 
lof^  spirit  of  national  independence.    In  all  their  wars  witlx  the 

tice  was  as  early  as  1520,  and  continiiied  for  neaa^  two  ocntnries.    The  pnblio    mind 
wii3  deeply  vitiated   on  this  subject.    The  sale  and  sUTery  of  Indiana  was  deexixed 
lawful    and  the  escile  and  bondage  of  captives  in  war,  of  all  conditions,  wa«    sanc- 
tioned* by  tbe  sternest  Puritans.    1  Bancroft's  History,  41,  43, 180-182.    But  tiie  act 
of  Vinrinia,  i»  l^^Q,  declaring  Indian  prisoners,  taken  in  war,  to  be  slayes  to   tlie   sol- 
diers  toiang  tbem  ;    and  another  act,  in  1682,  declaring  that  all  Indians  sold  by  other 
Indians  to  the  coloxiists  as  sUtcs,  should  be  slaves,  were  repealed  as  early  as    X691 
Hndeins  v.  Wrigbts,  1  Hen.  &  Munf.  136 ;  Pallas  v.  Hill,  2  Ibid  149 ;  or,  bcoot^^i^  to 
^e  ««5  of  Itobin  v.  Bardaway,  Jeflferson's  Rep.  109,  not  until  1705,  when  Indian  slave 
laws  ceased  in  Virginia.  ,.,.*,.« 

(b)  Hutchinson's  History,  vol.  i.  5,  283 ;  Hobnes's  Annals,  vol.  i.  147, 148. 
ic\  The  war  vrith  the  Pequots,  in  1687,  and  the  confederacy  of  the  Indian  nations 
formed    in    1675,  by  Metacom,  tiie  sachem   of  the  Wampanoags,  commonly   o«u^ 
Kine  PbUip,  would  seem  to  have  been   formed  by  the  influence  of  these  patriotic 
\^  on  the  part  of  the  Indians.    This  is  the  conclusion  as  to  those  wars,  whioK  is 
rJlwn  by  an  able  and  learned  colonial  annalist.    Chalmers's  Political  Annals,    ^91 
^      So  the  cflforte  of  Pontiac,  in  1763,  and  subsequently,  and  of  Tecumseh,  betr,,^een 
Tm6  and  1814,  to  unite  the  Indian  nations  in  the  west  in  a  great  confederacy^,    f^^. 
*rl«l„^  the  whites  from  the  Mississippi  Valley,  were  made  under  the  same  inix>'Ol8e. 
SST  mi^sacre  of  the  whites   in  Virginia,  in   1644,  arose,  says  Governor  Wiu^^^^p^ 
f     A  lie  wrote  f^m  contemporary  information,  which  came  from  the  Indians,)  b^^^j^^g^ 
^r^^T«^ians  saw  the  English  took  up  all  their  lands,  and  would  drive  them  out  o^    ^^^^ 
«^      Winthrop's  History,  by  Savage,  toI.  ii.  164.    See  also  Bancroft's  Hi^t»ry 
^1-194    «5-    '^^^  P™^  Mohawks  more  patiently  submitted  to  their  impci:^^^^^ ' 
™'  *>or  'sagaciously  dreading  Hie  rapid  progress  of  the  white  popuktion,  tlx^y^  .^ 
™^  '  conveyed  a  very  valuable  part  of  their  territory  to  the  corporation  of  Aai>^^ 

L>  effect  «P<»»  «^  *^  cUssolulion  of  their  tribe  ;  and  this  deed  Governor  Crosbys   ^rter- 
^  ^  Witonly  destroyed.    Smith's  History  of  New  York,  vol.  ii.  80.    The  Molx^^^ 
^*H    :Ne^  ^o*  ^^^^  of  Assembly  observed  in  an  address  in  1764,  (JoumaU   c>^   ^^ 
"•      Ij^ly    ^1.  ti.  765,)  were  the  least  popnlons,  most  easUy  managed,  best  a«feoted 
^most  intelligent  of  aU  the  Indiana. 


whites,  the  means  and  the  power  of  tibe  parties  irere  extremelj 
unequal,  and  the  Indians  were  sure  to  come  out  of  flie  contest 
with  great  loss  of  numbers  and  territory^  if  not  with  almost  total 
extermination.  There  was  always  much  in  the  Indian  charaeter, 
in  its  earlier  and  better  state,  to  excite  admiration,  as  there  was, 
and  still  is,  in  their  sufferings,  to  excite  sympathy. 

The  goyemment  of  the  United  States,  since  the  period  of  our 
independence,  has  pursued  a  steady  system  of  pacific,  just,  aad 
paternal  policy  towards  the  Indians  within  their  widespread  ter- 
ritories. It  has  never  insisted  upon  any  other  daun  to  the  Indian 
lands,  than  the  right  of  preemption,  upon  fair  terms  ;^  and  tiia 
plan  of  permanent  annuities,  which  the  United  States,  and  the 
state  of  New  York,  among  others,  have  adapted,  as  one  main  in- 
gredient in  the  consideration  of  purchases,  has  been  attended  with 
beneficial  effects,  (a)  The  efforts  of  the  national  govemment  to 
protect  the  Indians  from  wars  with  each  other,  from  their  own 
propensity  to  intemperance,  from  the  frauds  and  injustice 
*  899  of  the  whites,  and  •  to  impart  to  them  some  of  the  essen- 
tial blessings  of  civilization,  have  been  steady  and  judicious, 
and  reflect  lustre  on  our  national  character,  (a)    This  affiurds 

(a)  As  evidence  of  the  extent  of  the  dealings  of  the  United  States  with  the  Indians, 
and  of  the  pecuniary  expenditures  and  annuities  granted  tm  them,  or  on  their  ac- 
count, under  treaty  stipulations,  we  may  refer  to  the  act  of  Congress  of  the  Sd  March, 
1835,  c.  50,  which  made  an  annual  appropriation  of  one  million  eight  hundred  and 
thirty  thousand  dollars  and  upwards,  to  the  following  nations  and  tribes,  yiz. :  The 
Six  Nations  of  Indians,  in  New  York,  the  Senecas,  Ottawas,  Wyandotts,  Munsees, 
Delawares,  the  Christian  Indians,  the  Miamis,  Ed  Biver  Fottowattamies,  Pottowattft- 
mies  of  Huron,  of  the  Prairie,  of  the  Wabash,  of  Indiana ;  the  Chippewas,  Wlnne- 
bagoes,  Menomonies,  the  Sioux  of  Mississippi ;  the  Tancton  and  Santie  Bands,  Omar 
has,  Sacs  of  Missouri,  the  Sacs,  Poxes,  loways,  Ottoes,  Missourias,  Kansas,  Osages, 
Klckapoos,  Kaskaskias,  and  Peorias,  the  Weas,  Piankeshaws,  Shawanees,  Senecas  of 
Lewiston,  Choctaws,  Chickasaws,  Creeks,  the  Creeks  East,  the  Creeks  Wes^  the 
Cherokees,  the  Cherokees  West,  the  Quapaws,  the  Florida  Indians,  and  the  Pawnees. 
I  Similar  specific  appropriations  were  made,  in  subsequent  years,  for  Indian  annuities, 
&c. ;  and  these  annual  proyisions  for  expenditures  incurred  on  account  of  the  Indians 
under  the  guardianship  of  the  United  States,  cover  annual  stipulations,  arising  under 
Indian  treaties,  from  the  year  1790  down  to  this  day. 

(a)  In  the  ordinance  of  Congress  of  ISth  July,  1787,  fbr  the  GoTcmment  of  the 
Territory  of  the  United  States  northwest  of  the  riyer  Ohio,  it  was  made  a  fund*- 
mental  article  of  compact  between  the  original  states  and  the  people  and  states  in  the 
said  territory,  that  the  utmost  good  faith  should  always  be  obserred  towards  the  In- 
dians. Their  lands  and  property  should  never  be  taken  from  them,  without  their  consent 

^  Eellows  V.  Lee,  6  Denio,  628, 
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■ome  consolation,  nnder  a  yiew  of  the  mdanolidj  contrast  between 
the  ori^al  character  of  the  Indiana,  when  the  Europeans  first 
visited  them,  and  their  jaresent  c(»idition.  We  then  found  them 
8  nomeroiu,  enterpiiaiBg,  tuid  jwoud-epirited  race ;  and  m  now 
find  them  a  feeble  and  degraded  remnant,  rapidly  hastening  to  an- 
nihilation. The  neighborhood  of  the  -whites  seems,  hitherto,  to 
have  had  an  immoral  influence  upon  Indian  mannerB  and  habits, 
and  to  hare  destroyed  all  that  vaa  noble  and  elevated  in  the  Indian 
character.  They  have  generally,  and  with  some  very  limited 
exceptions,  been  unable  to  ^uue  in  the  enjoyments,  or  to  exist  in 
the  presence  of  civilizatioa ;  and,  Jud^g  fix>m  their  post  history, 
the  Indians  of  this  continent  appear  to  be  destined,  at  no  very 
distant  period  of  time,  to  disappear  with  those  vast  forests  which 
once  covered  the  coantiy,  and  the  esistenoe  of  which  seems  essen- 
tial to  their  own.(ft) 

In  tb^  proper^,  righta,  and  Ubeitf  t^7  nerar  ihonld  be  israded  or  dittnrbed,  nniesa 
in  jnit  and  lawful  Tars  antborized  bj  CmtgrtaB  ;  and  joat  and  bomana  Uwi  (bonld 
from  time  to  time  be  made,  for  prerentiiif  wisng*  being  dons  to  them  and  for  picMn- 
ing  peace  and  ftiendihip  wicli  them. 

(b)  An  able  and  well4nuraeUd  writer  in  the  Bbrdi  American  Beview,  N.  8.  nA. 
xiii  {1S26,)  art  G,  has  aatiaiaetori];  ibown  thM  the  intentioiu  of  the  gorernment  of 
the  United  States,  in  their  treatment  of  the  Indiana,  and  in  all  their  interconne  with 
them,  have  been  mufonnlj  joM  and  benorolent.  Thii  irai  the  caie  dotrs  to  the  jeai 
tB29.  Bnt  ooder  the  administratioii  of  Freaident  JMkion,  the  poUc;  and  coturae  of 
«ondnct  of  the  gorernment  of  the  United  Slacea,  in  teepect  to  the  Indian  ffibea  on  the 
east  tide  of  the  Miaaiuippi,  and  Math  of  the  Ohio  and  the  Potomac,  was  esaentialij 
ebenged.  The  act  of  Congnat  of  M^  SStlt,  1S30,  c.  148,  Aral  gne  legialatiTe  uuw 
tion  to  the  policy  and  jdan  of  ezdunging  the  Indian  land*,  within  Ui«  limit*  of  the 
IndiTidnal  itates,  for  portiona  of  tlie  nnoccnpied  territory  of  the  United  States  weat  of 
the  Hiasisaippi,  and  for  eaneing  the  Indian  tribei  or  nation*  eMt  of  the  Hiasiitippi  to 
be  remOTcd  and  ettablished  in  that  weeiem  tamtorj.  The  plan  wu  farther  matured 
by  the  act  of  Coogiess  of  July  Mth,  IBsa,  e.  338,  and  the  executioa  of  it  became  the 
■jitematic  and  aeUled  policy  of  the  admimaoatian  of  President  Jackaon.  The  pro- 
tection which  KBB  directed  to  be  afforded  to  the  Indiana,  nnder  the  act  of  Congress  (rf 
30th  March,  1B(K1,  and  wllich  was  stipnlalad,  by  treaties,  to  be  granted  to  them,  bai 
been  withdrawn ;  and  the  Cherohees,  in  particolar,  have  been  leA  in  a  defencelese 
stale,  to  the  penal  laws  of  the  State  of  Qeorgik.  The  Froeidoat,  by  his  nusaage  to 
CoDgreas  of  the  IStb  of  February,  1833,  declared  his  conviction,  "  that  the  destiny  of 
the  Indian*  within  the  settled  portion  of  the  United  States,  d^ends  upon  their  entira 
and  speedy  migration  to  the  coontry  weat  of  the  Miaaiwippt,"  and  that  if  any  of  the 
Indiana  lepel  the  offer  of  renwral,  they  mnat  remaia  "with  such  priTilegee  and  disa- 
bilities OS  the  reepectire  states,  within  whoso  joriadiction  tlioy  be,  may  prescribe." 
He  said  again,  in  hia  message  to  Congreas  of  December  Tth,  1S3S,  that  "  the  plan  of 
remoTing  the  aboriginal  peopU^  who  jet  rmuain  witlun  fiie  settled  portions  of  tlie 
United  States,  to  the  ooentry  west  of  the  Mississippi,  ought  to  be  peniited  in  till  the 
object  is  aocompliahed,  and  proeecUed  with  as  mnch  Tigor  as  a  jiut  r^ard  to  tbtir 
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eiicomBtances  will  permit,  and  u  fast  as  their  oonaent  can  be  obtained.  AH  preceding 
experiments  for  the  improyement  of  the  Indians  haye  fiuled.  They  cannot  liTe  in  con- 
tact with  a  civilized  cominanity  and  prosper." 
•  400  *The  case  of  the  southern  Indians  is  one  which  appears  to  be  in  every  view 
replete  with  difficulty  and  danger;  and  especially  when  we  consider  the  dif- 
ferent and  conflicting  views  which  have  been  taken  of  thdr  rights  by  the  supreme  ez 
eentive  and  judicial  authorities  of  the  Union. 

Since  the  preceding  part  of  this  note  was  written,  and  in  1838,  Uiose  Indiana  have 
finally  been  expelled,  by  military  force,  fiK>m  the  southern  states,  and  transported 
across  the  MississippL  President  Van  Buran  in  his  message  to  Congress  of  the  4tb 
December,  1838,  entered  into  an  elaborate  vindication  of  the  poli^  of  the  federal 
government  in  the  removal  of  the  Indian  nations  from  the  east  to  the  west  side  of 
the  Mississippi,  and  held  that  a  mixed  occupancy  of  the  same  territory  by  the  white 
and  red  man  was  incompatible  with  the  safety  and  happiness  of  eidier,  and  that  their 
removal  was  dictated  by  necessity.  He  stated  that  the  exclusive  and  peaceable  pos- 
session of  their  new  territory,  west  of  any  of  the  states,  was  guaranteed  to  them  by 
the  United  States ;  and  that  since  the  4di  of  March,  1829,  the  Indian  title  to  upwards 
of  one  hundred  and  sixteen  millions  of  acres  of  land  has  been  acquired,  and  diat  tiba 
United  States  had  paid  upwards  of  seventy-two  millions  of  dollars  to  and  on  behalf  of 
the  Indians,  in  permanent  annuities,  lands,  reservations,  and  the  necessary  expense  of 
removal  and  settlement  of  them. 

The  condition  of  the  Indian  tribes  in  the  northwestern  part  of  the  United  States 
is  also  deplorably  wretched.  They  have  outlived,  in  a  great  degree,  the  means  of 
subsistence  in  the  hunter  state,  and  the  tribes  west  of  Iiake  Michigan,  and  on  the 
waters  of  the  Upper  Mississippi,  are  unable  to  procure  the  requisite  food  and  clothing. 
They  perish  from  diseases  incident  to  savage  life,  and  arising  from  scanty  and  un- 
wholesome food,  listless  indolence,  intemperance,  and  the  want  of  every  comfort 
These  causes  operate  as  fatally  as  wasteful  wars  with  each  other.  See  observations 
of  Cteneral  Lincoln,  in  Mass.  Historical  Collections,  vol.  v.  6,  and  of  the  Rev.  Dr. 
Kirkland,  Ibid.  vol.  iv.  67 ;  Governor  Clinton's  Discourse  before  the  New  York  Hia- 
torical  Society,  in  the  Collections  of  the  New  York  Historical  Society,  vol.  ii  37 ; 
Memoir  of  General  Cass,  of  the  Michigan  Territory,  addressed  to  the  Secretary  of 
War,  in  October,  1821 ;  Major  Long's  Expedition  to  the  source  of  St.  Peter's  River, 
in  1823,  vol.  ii. /xunVn;  Messrs.  Clark  &  Cass,  in  their  Report  to  Congress,  in  1829. 
The  Indians  consider  their  country  lost  to  them  by  encroachment  and  oppression,  and 
they  are  irreclaimably  jealous  of  their  white  neighbors.  The  restless  and  enterprising 
population  on  their  borders  are  exempt,  no  doubt,  from  much  sympathy  with  Indian 
sufierings,  and  they  are  penetrated  with  perfect  contempt  of  Indian  rights.  If  it  woe 
not  for  the  frontier  garrisons  and  troops  of  the  United  States,  officered  by  correct  and 
discreet  men,  there  would  probably  be  a  state  of  constant  hostility  bet?roen  the  In- 
dians and  the  white  borderers  and  hunters.  They  covet  the  Indian  hunting-founds, 
and  they  will  have  them ;  and  the  Indians  will  finally  be  compelled  by  circumstances, 
annoyed  as  they  are  from  without,  and  wiUi  a  constantly  and  rapidly  diminishing  pop- 
ulation, and  with  increasing  poverty  and  misery,  to  recede  from  all  the  habitable  parts 
of  the  Mississippi  Valley  and  its  tributary  streauLS,  until  they  become  essentiaUy  ex- 
tinguished, or  lost  to  the  eye  of  the  civilized  world. 

In  June,  1834,  a  bill  was  introduced  into  the  House  of  Representatives  of  the  Con- 
gress of  the  United  States,  for  establishing  an  Indian  Territory  west  of  the  Mississippi, 
extending  from  the  Platte  River  on  the  north,  and  the  State  of  Missouri  and  the 
Arkansas  territory  on  the  east,  to  the  Spanish  possessions  south  and  west;  and  it 
was  the  favorite  policy  of  the  government  to  persuade  all  the  Indian  tribes,  east  of  the 
Mississippi,  to  migrate  and  settle,  as  a  oonfedenu^  of  tribes,  on  that  territory.    The 
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bill  proTided  a  gOTemment  for  the  confederacy,  to  be  established,  with  the  free  con- 
sent.of  all  die  Indian  chiefs,  and  to  be  gOTemed  by  Indian  chieft,  nnder  the  control 
and  patronage  of  the  goyemment  of  the  United  States ;  and  it  provided  that  the 
Indian  con^eracy  might  send  a  delegate  to  Congress.    But  the  bill  met  with  so  mach 
opposition  in  the  Honse,  that  it  was  laid  upon  the  table  and  never  called  np.    An  act 
of  Congress  was,  however,  passed  on  the  dOth  June,  18S4,  c.  161,  consolidating  many 
of  the  former  provisions  in  the  laws  since  the  year  1800,  and  altering  others,  and 
establishing  a  new  Indian  code.    It  provided  that  the  part  of  the  United  States  west 
of  the  river  Mississippi,  and  not  within  the  states  of  Missouri  and  Louisiana,  or  the 
territory  of  Arkansas,  and  also  the  part  of  the  United  States  east  of  the  Mississippi^ 
and  not  within  any  state  to  which  the  Indian  title  has  not  been  extingnished,  should 
be  taken  and  deemed  to  be  the  Indian  Country.    There  was  to  be  no  trade  with  any  of 
the  Indians  therein,  without  a  license  from,  and  under  the  regulations  of,  the  general 
superintendent  of  the  Indian  affairs,  or  some  agent  thereof,  and  which  licenses  were 
subject  to  recall;  no  trader  was  to  reside,  or  attempt  to  reside  therein,  without  a 
license,  nor  must  any  foreigner  go  into  the  Indian  country  without  a  passport ;  no 
barter,  except  between  Indians ;  and  no  persons  other  than  Indians  are  to  hunt,  trap, 
tskc,  or  destroy  any  poultry  or  game  within  the  limits  of  any  tribes  with  whom  the 
United  States  have  treaties.    No  person  is  to  drive  or  convey  horses,  mules,  or  cattle, 
to  range  or  feed  on  any  Indian  lands,  without  the  consent  of  the  tribe  to  whom  the 
lands  belong.    The  superintendent  and  agents  of  Indian  afiairs  are  anthoiized  to  re- 
move from  the  Indian  country  all  persons  found  there  contraiy  to  law,  and  the  Presi- 
dent of  the  United  States  may  employ  military  force  for  that  purpose.     AH  persons 
making  a  settlement  on  any  lands  belonging,  secured,  or  granted,  by  treaty  with  the 
United  States,  to  any  Indian  tribe,  or  surveying,  or  attempting  to  survey  the  same, 
or  to  designate  boundaries,  are  liable  to  a  penalty,  and  to  be  removed  by  military 
force.    All  purchases  from  any  Indian  nation  or  tribe  must  be  by  treaty  authorized 
by  law.    It  is  made  penal  to  interfere  by  message,  talk,  or  correspondence  with  any 
Indian  nation,  tribe,  chief,  or  individual,  with  intent  to  violate  any  treaty  or  law;  or 
to  sen,  give,  or  dispose  of,  to  any  Indian  in  the  Indian  country,  spirituous  L'qnors  or 
wine.    The  criminal  laws  of  the  United  States  are  declared  to  be  in  force  in  the 
Indian  country;  but  they  are  not  to  extend  to  crimes  committed  by  oue  Indian 
against  the  person  or  property  of  another  Indian.    In  the  repeal  of  most  of  the  for- 
mer  statute  provisions  since  1800,  relative  to  the  Indians,  the  Intercom^ .  ^^^  ^^ 
March  30, 1802,  is  excepted,  so  for  as  respects  the  Indian  tribes  residing  east  of  the 
Mississippi.    By  act  of  Congress  of  March  3,  1847,  the  act  of  1834  was  amended 
with  more  efficient  protection  to  the  Indians  against  the  introduction  of  spirituous 
liquors  and  wine,  and  for  the  more  safe  appropriation  to  the  Indians  of  the  annuities 
moneys,  and  goods,  paid  or  furnished  by  the  United  States  to'the  Indian  tribes.    The 
character  of  this  Indian  territory  came  into  discission  in  the  case  of  The  United 
States  17.  Bogers,  4  Howard's  U.  S.  567 ;  and  it  was  adjudged  that  the  Indian  tribes 
residing  within  the  territorial  limits  of  the  United  States,  (and  this  Indian  territoiy  ig 
within  such  limits,)  were  subject  to  their  authority,  and  Congress  may  by  law  punish 
offences  committed  there,  (if  not  within  the  limits  of  one  of  the  states,)  whether  the 
offender  be  a  white  man  or  an  Indian ;  and  that  though  a  white  man  of  mature  age 
be  adopted  in  an  Indian  tribe,  he  is  not  an  Indian  within  the  proviso  of  the  act  of 
Congress,  and  is  liable  to  indictment  and  trial  for  crimes  committed  in  such  territory, 
as  being  within  the  jurisdiction  of  the  Federal  courts. 

"  Who  can  assure  the  Indians,"  says  De  Tocqueville,  (De  la  Bemocratie  en  Amd^ 
rique,  t.  ii.  298,  299,)  "that  they  will  be  permitted  to  repose  in  peace  in  Aeir  new 
asylum  1  The  United  States  engage  to  protect  them,  but  the  territory  which  they 
occupied  in  Georgia  was  guaranteed  to  them  by  the  most  solemn  faith.    In  a  few 
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yean,  the  same  white  population  which  presaed  upon  thcDoi  in  their  ancestral  tanitoiy 
will  follow  them  to  the  solitadee  of  Arkaasafl ;  and  as  the  limits  of  the  eardi  will  at 
laat  fall  tham,  their  only  relief  will  he  death."  The  last  remnant  of  the  Indian  trihea 
east  of  the  Missiaaippi  and  north  of  the  Ohio  were  the  Wyandotts,  "  the  laat  of  the 
Brayea  of  the  Ohio  trihea/'  and  a  remnant  of  the  Miami  tribe  in  Tndiawa,  with  the 
exception  of  the  remains  of  the  Senecaa,  of  the  Six  Nationa.  They  hare  beoi  sent 
''in  hopeleaa  baniahment"  to  the  fisir  West  Burnet  [in  the  Notea  on  the  early  set- 
tlement of  the  Northwestern  Tegnritoffy»  by  Jacob  Burnett  New  Yorkt  1847^  e.  SI] 
oonsidera  that  the  commencement^  progress,  and  doae  oi  the  degdnera^  and  ruin  of 
the  Northwestern  Tndians  began  at  the  treaty  of  GreenTiUey  in  1798,  which  opened  a 
friendly  intercourse  and  ooirupting  mfluence  with  the  whites,  and  which  in  leaa  than 
fif)y  yean  terminated  in  the  extinction  of  a  race  of  men  once  numerona,  powerful, 
brayei,  and  uncontaminated  with  tiie  ooxmptiona  of  civiliaatioa,  and  who  were  tibe 
original  and  undisputed  soTeraigna  of  the  entire  country,  from  Penn^lvania  to  the 
Miasiasippj,  "and  a  more  delighlftd,  fertile  valley  cannot  be  found  on  the  earth." 
Judge  Burnet  cites  the  cases  of  the  Oherokees  and  the  Wyandotts,  to  proTe  that  the 
Indians  were  capable  of  the  arts  of  ciTiliaed  life,  and  that  necessity  would  have  made 
them  industrious  and  prosperous  agricuhnriats, "  if  the  coretcraa  0ye  of  the 
had  not  fixed  on  their  incipient  improreoMnta.' 


>» 


|£CT.  UL]  of  BUt  PXOPXBTT.  609 


LEOTUBE  LII. 

OF  INCOBPOBBAL  HEBBDIIiJiXNIS. 

Thinos  real  consist  of  lands,  tenements,  and  hereditaments. 
The  last  word  is  almost  as  comprdienBiye  as  properly,  for  it 
means  anjtliing  capable  of  being  inherited^  be  it  corporeal,  in- 
corporeal, real,  personal,  or  mixed,  (a)    The  term  real  estate 
means  an  estate  in  fee  or  for  life  in  land,  and  does  not  compre- 
hend terms  for  years,  or  any  interest  short  of  a  freehold.  (5)    A 
tmiement  comprises  eyeiything  which  maj  be  holden,  so  as  to 
create  a  tenancy,  in  the  feudal  sense  of  the  word,  and  no  doubt 
it  includes  things  incorporate,  though  they  do  not  lie  in  ten- 
ure, (c)^    Corporeal  hereditaments  are  confined  to  landj  which, 
according  to  Lord  Coke,  (d)  includes  not  only  the  ground  or 
soil,  but  everything  which  is  attached  to  the  earth,  whether  by 
the  course  of  nature,  as  trees,   herbage,  and  water,  or  by  the 
hand  of  man,  as  houses  and  other  buildings ;  and  which  has  an 
indefinite  extent,  upwards  as  well  as  downwards,  so  as  to  in- 
clude everything  terrestrial^  under  or  over  it.  (e)     Incorporeal 
■        ■     ■  ■.--■■        I  ■  I  ■  ■      ■    II 1 1  ■         —  II      ■ 

(a)  Co.  Litt.  6,  a. 
*    (6)  Co.  latt  19,  20 ;  and  fee  m^ra,  yoL  iL  842;  Meny  v.  HaUet,  2  CoweD,  497. 

(c)  PKston  on  Estates,  toI.  i.  8 ;  Co.  Litt  19,  b.  20  a;  Doe  v.  DybaO,  l  Mooie  & 
Pa.  880. 

((£)  Co.  Litt  4,  a. 

(e)  2  Blacks.  Com.  18.  There  are  exeeptkms  to  the  general  role,  that  land  indndes 
ererything  abore  and  below  the  torfaoe.  Thus,  a  man  may  haye  an  inheritance  in 
an  upper  chamber,  though  the  lower  buildings  and  the  soil  be  in  another,  and  it  will 
pass  by  liyexy.  Co.  Litt  48,  b.  IJjeetment  will  lie  ibr  a  house,  without  any  land ; 
and  a  house  erected  by  A  on  the  land  of  B,  with  permission,  or  under  contracty'belongs 
to  A  as  personal  property.  Doty  v.  Gorham,  5  Hek.  487 ;  Maroey  v.  Darling,  8  Ibid. 
283.  It  is  usual,  in  such  a  city  as  London,  for  difierent  p^sons  to  have  several  free- 
holds in  the  same  spot  The  cellar  may  belong  to  one  person,  and  the  upper  rooms  to 
another.  Doe  v.  Burt,  1  Term  Bep.  701.  The  lease  of  a  cellar,  or  other  room  in  a 
house,  gives  no  interest  in  the  land ;  and  if  the  house  be  destroyed,  the  lessee's  interest 
is  gone.^  Winton  v.  Cornish,  6  Hamm.  (Ohio)  478.  A  grant  of  water  does  not  pass 
the  soil  beneath,  but  it  passeth  a  right  of  fishing.    Co.  Litt  4  b. 

1  The  pipes  of  a  water  company,  laid  under  streets,  held  not  ratable  as  '*ienemaii$  or 
hencUtaments/'    Begina  v.  East  London  W.  Co.  9  Eng.  L.  &  Eq.  271. 
*  Stockwdl  9.  Hunter,  11  Metealf,  448 ;  Kerr  v.  Merch.  Exe.  Co.  8  Edw.  Ch.  815 

48* 
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*  402  *  tenements  and  hereditaments  comprise  certain  inherit- 
able rights,  which  are  not,  strictly  speaking,  of  a  corporeal 
nature,  or  land,  although  they  are,  by  their  ow&  nature,  or  by  use, 
annexed  to  corporeal. inheritances,  and  are  rights  issuing  out  of 
them,  or  concern  them.*  They  pass  by  deed  without  livery,  be- 
cause they  are  not  tangible  rights,  (a)  These  distinctions  were 
well  known  to  the  civil  law,  and  are  clearly  defined  in  Justin- 
ian's Institutes.  They  have  their  foundation  in  the  nature  of 
things,  and  very  material  legal  consequences  flow  from  them  in 
practical  jurisprudence.  Hes  corparales  sunt  quce  ma  natura  tanffi 
poMunty  vduti  funchis;  incorporale%  mmt  quce  tangi  nan  posstrnt  et 
in  Jure  oonmtunt^  sicut  ums  frudms^  usu^  et  oUigatianes.  (h)  A 
freehold  right  in  a  pew  in  a  church  may  be  classed  among  incor- 
poreal rights,  for  in  England  the  right  only  extends  to  the  use  of 
the  pew  for  the  purpose  of  sitting  therein  during  divine  ser- 
vice. (<?)  *    The  owner  of  the  pew  cannot  dig  a  vault  under  it,  or 

(a)  Bracton,  lib.  ii.  c.  18 ;  Co.  Litt.  20,  a,  49,  a. 

{b)  Just.  Inst.  2,  2.  A  corporate  right  or  privilege  to  select  and  acquire  land  for  a 
corporate  purpose,  is  declared  to  be  an  incorporeal  hereditament,  existing  independent 
of,  and  prior  to,  any  act  of  location  or  survey.  Canal  Company  v,  Railmad  Company, 
4  Gill  &  Johns.  1. 

(c)  2  Addams  (Eccl.)  419.  The  qualified  interest  of  a  party  in  a  pew  in  a  chnrch, 
is  an  interest  in  real  estate,  and  comes  within  the  statute  of  franda,  and  a -parol  con- 
tract for  a  pew  beyond  a  year  is  void.  First  Baptist  Church  of  Ithaca  v.  Bigelow,  16 
Wendell,  28.  In  Maine,  Massachusetts,  and  Connecticut,  pews  in  a  church  are  de- 
clared to  be  real  estate.  In  New  Hampshire  and  in  the  city  of  Boston,  they  are  held 
to  be  personal  estate.^  The  revised  Statutes  of  Massachusetts  made  that  exception 
in  favor  of  Boston,  as  had  been  previously  done  by  the  statute  of  1798.  In  Yermont» 
a  pew-owner  has  a  right  to  the  occupation  of  it  when  the  church  is  used  for  public 
worship,  but  is  not  entitled  to  compensation  if  the  house  be  pulled  down  as  too  old 
and  unfit  for  public  worship,  though  it  would  be  otherwise  if  taken  down  for  the  sake 
of  taste  or  convenience.*    Kellogg  v,  Dickinson,  18  Vermont,  266.    In  Pennsylvania, 

^  In  Boieel  v.  The  City  of  New  York,  2  Sandf.  (N.  Y.)  552,  it  was  held  that  hered- 
itaments are  not  liable  to  taxation  under  the  law,  1  B.  S.  New  York,  387,  are  not 
comprised  in  the  words  "  lands,  reed  estaU,"  &c 

2  But  now,  in  Massachusetts,  pews  are  personal  proper^  throughout  the  state. 
Laws  of  Mass.  1855,  ch.  122.  In  Vermont,  Uiey  are  real  estate.  Acts  of  Vt.  1853, 
No.  29.    See  Church  v.  Wells,  24  Penn.  249. 

*  In  Bronson  v.  St  Peter's  Church,  (in  the  Sup.  Ct  of  N.  Y.,  Law  Beporter,  Dec. 
'49,  p.  361,)  it  was  decided  that  the  pew-owner  has  no  claim  that  the  relative  situation 
of  the  internal  portions  of  the  church  shall  not  be  altered. 

A  contract  for  conveyance  of  a  pew  must  be  in  writing,  with  vendor's  name  sub* 
scribed  (not  printed).  Vielie  v,  Osgood,  8  Barb.  (N.  Y.)  130 ;  Voorhees  t7.  Fresb. 
Church,  8  Barb.  (N.  Y.)  135. 

^  As  to  the  rights  of  pew-owners,  see  Mussey  v.  Bullfinch-street  Society,  1  Cash. 
148;  Wheaton  v.  Gates,  18  N.  Y.  (4  Smit&)  395. 
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erect  anything  over  it,  without  the  consent  of  the  owners,  or 
trustees  of  the  church,  (d)  It  is  a  right  subject  to  that  of  the 
trustees  or  owners  of  tiie  church,  who  have  the  right  to  take 
down,  rebuild,  or  remove  the  church,  for  the  purpose  of  more  con- 
venient  worship,  without  making  any  compensation  to  the  pew- 
holders  for  the  temporary  interruption ;  ^  though  it  has  been  held, 
in  Massachusetts,  that'  if  the  church  should  be  taken  down  un- 
necessarily, and  as  a  matter  of  expediency  and  not  of  necessity, 
the  pew-holder  would  be  entitled  to  be  indemnified  for  the  loss  of 
his  pew.  While  the  house  remains,  the  right  to  the  use  of  the 
pew  is  absolute,  and  the  owner  may  maintain  ejectment,  ease,  or 
trespass,  according  to  circumstances,  if  he  be  disturbed  in  his 
right,  (e)  ^ 

• 

a  cemetery  annexed  to  a  chnrch,  and  nsed  for  burial  of  the  dead,  cannot  be  the  subject 
of  a  mechanic's  lien,  and  sold  for  debt.  Beam  v,  Methodist  Chorch,  The  Law  Bo- 
porter  for  September,  1846.  In  England,  the  parson  is  seised  of  the  freehold  of  his 
church,  and  the  right  of  property  in  a  particular  pew  is  a  mere  easement  annexed  to 
the  messuage  of  the  pew-holder.  Pews  are  subject  to  the  control  of  church-wardens 
under  the  ordinary.  But  in  New  York,  a  pew-holder  is  held  not  to  have  an  interest  in 
the  soil.  The  fh«hold  of  the  church  is  in  the  trustees.  The  right  of  the  pew-holder 
IS  not  real  estate,  and  is  no  bar  to  a  sale  of  the  church  and  grounds  by  the  trustees. 
But  if  the  corporation  of  the  church  owns  the  fee  of  the  ground,  and  the  trustees  have 
granted  a  durable  lease  or  fat  of  ground  for  a  vault,  it  cannot  be  sold  if  the  owner  of 
the  yanlt  objects.  In  the  matter  of  The  Brick  Presbyterian  Church,  3  £dw.  Ch. 
155 ;  ^  Shaw  v,  Bereridge,  3  Hill,  26. 

{d)  Ryder  C.  J.,  Sayer,  177;  Daniel  r.  Wood,  1  Pick.  102 ;  3  Ibid.  346. 

(e)  Qay  v.  Baker,  17  Mass.  435;  Howard  v.  First  Parish,  &c.  7  Pick.  138;  Kimball 
9.  Second  Parish  in  Rowley,  24  Id.  347 ;  Baptist  Chuich  v.  Witherell,  3  Paige,  302 ; 
Fisher  v.  Glorer,  4  N.  Hamp.  180;  Price  v.  Methodist  Church,  4  Ohio,  515.  See 
Pettman  v,  Bridger,  1  Phill.  (Eccl.)  316,  as  to  pew-rights,  under  the  ecclesiastical  law ; 
Heeney  v,  St.  Peter's  Church,  2  £dw.  Ch.  608 ;  Shaw  v.  Beveridge,  3  Hill,  26. 

'  It  was  the  judgment  of  the  court  in  this  ease,  that  the  grant  confers  a  title  to  the 
kmdf  and  not  a  mere  easement  orpriyilege  to  inter  the  dead.  In  the  matter  of  widening 
Beekman  Street,  in  which  the  corporation  of  N.  Y.  took  a  portion  of  the  graveyard 
belonging  to  the  Brick  Presbyterian  Church,  it  was  decided,  at  a  special  term  of  the 
SufHreme  Court,  held  April  29, 1856,  that  if  a  place  of  burial  be  taken  for  public  use, 
the  next  of  kin  may  claim  to  be  indemnified  out  of  money  awarded  to  the  owners  of 
the  place  of  burial  for  their  loss  and  damage  by  such  taking,  for  the  expense  of  re- 
moving and  suitably  interring  the  remains.  The  decision  was  made  upon  a  very  able 
and  learned  report  of  Mr.  Samuel  B.  Ruggles,  referee  in  the  case.  The  report  was 
printed  by  an  order  of  the  Senate  of  New  York,  and  may  also  be  found  at  the  end  of 
4th  Bradlbrd's  (N.  Y.)  Reports. 

•  N.  Y.  St  Paul's  Church  «.  Ford,  34  Barb.  (N.  Y.)  16 ;  Cooper  v.  Presb.  Ch.  32  Barb. 
(N.  Y.)  222 ;  Wheaton  v.  Yates,  18  N.  Y.  395 ;  Perrin  «.  Granger,  33  Vermont,  101. 

7  Gorton  «.  Hadsell,  9  Gush.  508. 
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Tbd  incorporeal  beraditamente  wlddi  imbflirt  by  onr  lair  aie 
fbwer  than  those  known  and  recognized  by  tiie  Sn^Ush  law.  We 
have  no  such  right*  as  adyowsoas,  titheSf  dignities,  (/)  and 
*408  franchises  o£  the  chase;  and  those  tittes  require  *  complS- 
oated  r^ulations,  and  haye  been  a  fruitful  source  of  dia- 
cussion.  The  most  litigious  cases  in  the  Exchequer  Reports  are 
those  relating  to  tithes ;  and  it  is  a  great  reUef  to  the  labcm  of 
the  student,  and  a  greater  one  to  the  duties  of  the  courts,  and 
infinitely  more  so  to  the  agricultural  interests  <^  the  country,  thai 
the  doctrine  of  tithes  is  unknown  to  onr  law. 

The  incorporeal  rights  which  Z  shall  now  consider,  are,  1.  Com- 
mons ;  2.  Ways,  easements,  and  aquatic  tights ;  8.  Officers ;  4. 
Franchises;  5.  Annuities;  and  6.  Bents. 


I.  The  right  of  common  is  a  right  which  one  man  has  in  the 
lands  of  another.  The  object  is,  to  pasture  his  cattle,  or  proTide 
necessary  fuel  for  his  family,  or  fbr  repairing  his  implements  of 
husbandry,  (a) 

This  ri^t  was  intended,  in  early  ages,  for  the  encouragement 
of  agriculture,  and  existed  principally  between  the  owner  of  a 
manor  and  his  feudal  tenants.  ^^  By  the  ancient  common  law,'* 
said  Lord  Coke,  when  commenting  upon  the  statute  of  Mertcm,  (h) 
^'  If  a  lord  of  a  manor  enfeoffed  others  of  some  parcels  of  arable 
land,  the  feoffees  should  have  common  appendant,  in  the  waste 
ground  of  l^e  manor,  for  two  causes:  (1.)  As  incident  to  the 
feof^ent,  for  the  feoffee  could  not  plough  and  manure  his  ground 

(/)  The  law  of  dignides,  though  unknown  to  ns,  is  of  great  importance  in  the  Eng- 
lish law,  and  it  frequently  brings  into  view  deep  inyestigations  in  regal  and  parliamen- 
taiy  antiquities.  As  nkatters  for  curious  inquiiy,  we  may  particularly  select  two  great 
peen^  caaee  before  the  Hoqm  of  liorda,  m  being  replete  with  antiqaaiiaa  eniditSon 
and  research.  The  cases  I  allude  to  are :  (1.)  The  case  of  the  Earldom  of  Oxford,  in 
the  time  of  Charles  L,  in  which  the  titie  and  dignity  of  that  Earldom,  under  the  name 
of  the  noble  house  of  De  Yere,  was  traced  up  through  Bucoessiye  descents  and  genet- 
ationa  to  the  time  of  William  the  Conqueror.  The  case  at  large,  with  the  opinions  of 
the  judges,  is  reported  in  Sir  W.  Jones's  Beports,  96.  (9.)  The  case  of  the  Barony 
of  L'Isle,  decided  a  few  years  ago,  upon  the  claim  of  Sir  John  Shelley  Sidney,  who 
trsoed  up  his  claim  in  a  clear  course  of  descent  to  tiie  Countess  of  Shrewsbury,  in  the 
time  of  Edward  IV.  The  Barooy  had  foUen  into  abeyance,  and  slept  in  the  tomb  of 
the  Countess  of  Warwick  erer  since  the  year  1421.  But  aa  no  time  bars  in  cases  of 
peerage,  it  was,  upon  Tery  plausible  grounds,  attempted  to  be  feriyed  in  1835.  The 
case  was  reported  by  Mr.  Nicholas.  See  the  London  Law  Magazine  for  July,  1889, 
art  3. 

(a)  Finch's  Law,  b.  S,  c.  9.  {b)  2  List  86 ;  4  Co.  37,  a. 
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without  beasts,  and  they  could  not  be  sustained  without  pasture ; 
and,  by  consequence,  the  tenant  shall  have  common  in  the  wastes 
of  Ihe  manor  for  his  beasts  of  the  plough ;  and  this  was  the  be* 
ginning  of  common  appendant.  (2.)  The  other  reason  was,  for 
maintenance  and  advancement  of  agriculture,  which  was  much 
fayored  in  law.'*  The  policy  of  the  old  law  in  favor  of  conunon 
of  pasture  and  of  estovers,  as  being  conducive  to  improvement 
in  agriculture,  has  entirely  changed,  or  become  obsolete;  and 
this  incorporeal  right  is  now  found  to  be  an  incumbrance 
rather  than  an  advantage.  The  rights  of  common  *  are  *  404 
little  known  or  used  in  this  ooimtry,  and  probably  do  not 
exist  in  any  of  the  northern  or  western  parts  of  the  United  States, 
which  have  been  settled  since  the  Bevolution.  The  Ch.  J.  of 
Pennsylvania,  while  he  admitted  that  a  right  of  conmion  was  an 
estate  well-known  in  the  law,  declared  that  he  knew  of  very  few 
instances  of  rights  of  conmion.  (a)  But  the  right  is  still  known 
and  enjoyed,  and  has  been  frequently  a  subject  of  litigation,  in 
some  parts  of  the  State  of  New  York ;  and  it  is  interesting  to 
perceive  the  nice  distinctions,  and  the  dear  and  accurate  sense 
of  justice,  which  arose  and  were  applied  to  this  head  of  the  law. 

(1.)  Of  common  of  pasture  and  of  eBtovetB. 

Common  of  pasture  was  known  at  common  law  as  common  of 
pasture  appendant  and  common  of  pasture  appurtenant.  The 
first,  or  conmion  appendantj  is  founded  on  prescription,  and  is 
regularly  annexed  to  arable  land.  It  authorized  the  owner  or 
occupier  of  arable  land  to  put  commonable  beasts  upon  the  waste 
grounds  of  the  manor,  from  the  necessity  of  the  case,  and  to 
encourage  agriculture.  The  tenant  was  limited  to  such  beasts  as 
were  levant  and  eoucha/nt  on  his  estate,  because  such  cattle  only 
were  wanting  to  plough  and  manure  his  land.  It  was  deemed  an 
incident  to  a  grant  of  land,  as  of  common  right,  and  to  enable 
the  tenant  to  use  his  plough  land,  (b)  Oommon  appurtenant  may 
be  annexed  to  any  kind  of  land,  and  may  be  created  by  grant  as 
well  as  prescription,  {c)    It  allowed  the  owner  to  put  in  other 

(a)  Trnstees  of  the  Western  tJiUTenity  v.  Bobinson,  12  Serg.  k  Rawle,  33.  We 
meet,  howerer,  with  a  dlscassion  of  the  right  of  commozi  in  Carr  v.  Wallaoe,  7  Watts 
(Penn.)  394. 

(6)  2  Blacks.  Com.  33. 

(c)  2  Blacks.  Com.  83 ;  Cowlan  v.  Slacks  15  East,  108. 
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beasts  than  such  as  plough  or  manure  the  land ;  and,  not  being 
founded  on  necessity,  like  the  other  rights,  as  to  commonable 
beasts,  was  not  favored  in  the  law.  {d)  Oommon  of  estoyers  may 
be  equally  appendant  or  appurtenant. 

The  law  concerning  common  appendant  received  great  discus- 
sion and  consideration,  in  Bermet  v.  Beevey  in  1740.(6) 
*  405  *  It  was  admitted  to  be  the  settled  law,  that  copmon  of 
pasture  appendant  belonged  only  to  arable  land,  and  could 
not  be  severed  from  it ;  and  that  if  &e  land  be  divided  ever  so 
often,  every  little  parcel  was  entitled  to  common  appendant,  but 
only  for  commonable  cattle,  or  such  as  were  necessary  to  plough 
and  manure  the  tenant's  arable  land.  The  Court  of  G.  B.,  aiker 
two  arguments,  rejected  the  claim  of  a  tenant,  who,  by  the  process 
of  subdivision,  claimed  only  a  yard  of  land  to  a  right  of  common 
for  sixty-four  sheep.  He  was  entitled  only  to  a  right  of  common 
for  such  cattle  as  were  wanted  to  plough  and  manure  his  yard  of 
land,  and  in  this  way  the  court  brought  his  claim  within  reason- 
able limits. 

Oommon  of  pasture,  whether  appendant  or  appurtenant,  might 
be  apportioned  upon  the  alienation  of  the  land  to  which  the  comr 
mon  belonged,  because  it  was  founded  in  necessity  and  conmion 
right.  ^^  Grod  forbid,^'  said  Lord  Coke,  (a)  ^^  that  tiie  law  should 
not  be  so,  for  otherwise  many  commons  in  England  would  be 
avoided  and  lost.''  Thus,  in  WUcTa  ease,  (b)  he  being  seised  of 
forty  iCcres  of  land,  to  which  a  right  of  common  pasture  on  two 
hundred  adjoining  acres  for  commonable  cattle  was  appurtenant, 
sold  five  acres.  It  was  held,  that  the  alienee  had  a  right  of  com- 
mon appurtenant  to  the  five  acres,  and  that  the  alienation  of  part 
of  the  land  did  not  destroy  the  right  of  common  either  of  the 
alienor  or  alienee,  but  each  retained  a  right  of  common  propor- 
tioned to  their  estates.  The  warm  language  of  Coke  shows  the 
deep  conviction  of  that  age,  that  these  rights  of  common  were 
indispensable  to  the  tillage  of  the  English  tenantry.  But  the 
change  of  manners  and  property,  and  of  the  condition  of  society 
in  this  country,  is  so  great,  that  the  whole  of  this  law  of  com- 
monage is  descending  fast  into  oblivion,  together  with  the  memory 
of  all  the  talent  and  learning  which  were  bestowed  upon  it  by  the 
ancient  lawyers. 

{d)  S  BlAcks.  Com.  9S ;  S  Craise's  Dig.  tit.  Common.  (a)  4  Co.  88. 

(e)  WiUes,  227.  (6)  8  Co.  78,  b. 
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'   *  There  have  been  several  cases  on  this  subject  of  the    *  406i 
right  of  common  of  pasture,  and  of  estovers,  discussed  in 
the  Supreme  Court  of  New  York,  and  the   principles  to  be 
deduced  from  the  ancient  decisions  were  fiillj  and  accurately 
considered. 

The  first  case  I  allude  to  was  that  of  WiUU  v.  Coffin^  (a)  which 
was  upon  a  lease  executed  before  the  Revolutionary  war,  in  which, 
by  express  covenant,  the  grantor  had  conveyed  to  the  lessee  in 
fee  common  of  pasture,  and  reasonable  estovers,  out  of  the  woods 
of  the  manor  of  Bensselaerwick,  at  Glaverack.    The  grantor  had 
cultivated,  or,  in  ancient  language,  approved  the  manor  lands  by 
leasing,  so  as  to  leave  no  common  of  estovers  or  of  pasture,  and 
in  that  way  had  actually  destroyed  the  exercise  of  the  right  under 
the  covenant.    The  only  question  was,  as  to  the  remedy ;  and  it 
was  held,  that  the  tenant  could  not  set  off  that  claim  imder  the 
covenant,  against  the  rent  due  upon  the  perpetual  lease,  but  must 
resort  to  his  covenant  if  any  remedy  existed.    It  was,  however, 
left  imdecided,  whether  any  right  of  common  existed  after  the 
waste  and  unappropriated  parts  of  Glaverack  had  disappeared  by 
the  settlement  and  improvement  of  the  country.    In  England, 
before  the  statute  of  Merton,  20  Henry  m.,  it  was  supposed  that 
the  lord  could  not  improve  any  part  of  his  waste  grounds,  however 
cfxtensive  tliey  might  be,  provided  another  person  had  a  grant  of 
common  of  pasture  therein,  because  the  common  issued  out  of 
the  whole  waste,  and  every  part  of  it.    But  that  statute,  and  ib© 
statute  of  Westminster  11.  18  Edward  I.,  allowed  him  to  do  it,  if 
he  left  suflScient  common  of  pasture  for  the  tenants ;  ajxd.  t\ii8  ^^ 
all  that  any  tenant  could,  in  common  justice,  have  requix^^i^^  ^ , 
the  provision  of  the  statute.    It  is  now  well  settled  in  tlae  7^^   ^^ 
law,  that  the  owner  of  lands,  in  which  another  has    »•  ^* 
common,  may  improve  and  inclose  part  of  the  conuoc^^^'    »40T 
♦  leaving  a  sufficiency  of  common  for  the  tenant.     In  tto-os 
cases  in  which  a  right  of  common  of  pasture  exists  Ix^^  '  ^ece^ 
the  right  of  the  owner  of  the  soil  to  improve  vrould  ^^^  <etcis^^ 
sarily  to  be  subject  to  the  same  limitation,  and  to  V>^ 
consistently  with  the  preservation  of  a  right  of  conunox^  -   Ji'octiss^^' 

The  next  case  in  which  this  right  of  common  wa.^      ^  ^d^^^ 
was  that  of  lAvingiton  v.  Ten  Broeeh.  (a)     In  that         '^    ^^"^ 


(a)  llJohilB.495.  («)  1^ 
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deed  had  conveyed  a  large  traot  of  land  in  the  manor  of  laTing- 
ston,  with  a  right  of  common  pasture  and  of  estovers ;  and  the 
court,  in  the  decision  of  that  case,  recognized  several  principles 
of  ancient  law  applicable  to  this  right  of  common. 

Thus,  if  a  person  seised  of  part  of  the  land  subject  to  common, 
should  purchase  part  of  the  adjoining  land  entitled  to  common, 
here  would  be  an  vmity  of  title  in  one  and  the  same  person  to  part 
of  the  land  entitled  to  a  privilege  of  common,  and  to  part  of  the 
land  charged  with  that  privilege,  or  out  of  which  the  common 
was  to  be  taken.  This  unity  of  title  extinguished  his  right  of 
common,  and  upon  this  principle,  that  if  it  was  to  continue  in  his 
hands,  his  interest  would  induce  him  to  take  common  for  the  land 
he  purchased  out  of  that  part  of  the  manor  which  he  did  not  own, 
in  order  to  relieve  his  own  land  of  the  burden  and  cast  it  upon 
his  neighbor.  This  temptation  to  abuse  and  fraud  the  cautious 
policy  of  the  old  law  would  not  permit.  So,  also,  if  a  man, 
having  common  in  a  large  field  owned  by  several  persons,  pur- 
chased an  acre  from  one  of  them,  his  right  of  coiomon  wafi  ex* 
tinguished  upon  the  same  principle.  This  was  the  rule  declared 
in  Boiherham  v.  Qrem;{b)'^  and  the  right  of  common  became 
extinct  equally  in  either  case,  by  aliening  or  releasing  part  of  the 
land  entitled  to  common,  and  by  purchasing  part  of  the 
*  408  land  charged  with  it.  If  it  were  otherwise,  *  the  tenant 
of  the  residue  might  be  charged  with  the  burden  of  the 
whole  common.  The  rule  is,  that  this  right  of  common  shall 
not  be  so  changed  or  modified  by  the  act  of  the  parties,  as  to 
increase,  or  even  to  create  the  temptation  to  increase,  the  charge 
upon  the  land  out  of  which  common  is  to  be  taken.  An  extin- 
guishment of  the  right  as  to  a  portion  of  the  land  charged, 
is  an  extinguishment  of  the  whole ;  and  this  principle  of  ancient 
policy  was  illustrated  in  the  case  to  which  I  have  referred. 

In  Let/man  v.  Abed,  (a)  another  branch  of  the  same  subject  was 
brought  under  the  consideration  of  the  Supreme  Court. 

(6)  Cro.  Eliz.  593. 

(a)  16  Johns.  30.  So,  also,  in  Van  Rensselaer  v.  BadcUff,  10  Wendell,  639,  it  wbb 
adjudged,  according  to  the  doctrine  of  Lord  Coke,  in  Co.  Litt  164,  b,  that  oonunon  </ 
estovers  conld  not  be  apportioned.  It  is  an  ontiret^r,  and  cannot  be  dirided,  for  that 
might  work  oppression  and  injustice,  by  surcharging  the  land.    If,  therefore,  a  farm 

1  See  HaU  v.  Lawrence,  2  B.  I.  21S ;  Bell  &.  Ohio  &  Pa.  B.  B.  Co.  85  Penn.  161. 
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It  was  held,  that  incorporeal  hereditaments  descend  by  inher- 
itance as  real  estate,  and  in  that  case  a  right  of  common  of  esto- 
vers, which  had  des(jended  to  children,  was  held  to  be  incapable 
of  division  between  them ;  and  this  upon  an  old  and  just  prin- 
ciple of  law,  to  prevent  the  land  from  being  doubly  or  trebly 
charged.    In  accordance  with  the  case  of  the  Earl  of  Huntington 
V.  Lord  Mountjoy^  (I)  it  was  held,  that  a  common  in  gross  and 
uncertain,  as  the  right  to  cut  wood  and  dig  turf,  might  be  assign- 
ed, but  it  could  not  be  aliened  in  such  a  way  as  to  give  the  entire 
right  to  several  persons,  to  be  enjoyed  by  them  separately.    Lord 
Coke  said,  (c)  that  if  such  a  right  of  common  descended  to  copar- 
ceners, as  it  was  not  partable,  the  eldest  should  have  the  right, 
and  the  rest  should  have  contribution,  or  an  allowance  of  the 
value  in  some  other  part  of  the  inheritance.    But  if  the  ancestor 
left  no  inheritance  from  which  to  make  compensation  or  recom- 
pense  to  the  yoimger  coparceners,  one  parcener  was  to  bave  it  lor 
a  time,  and  tiie  other  for  the  like  time,  so  that  no  prejudice  should 
accrue  to  the  owner  of  the  soil.    This  mode  of  enjoyment, 
alternately,  or  in  succession,  was  carried,  in  the  *  ancient   *  409 
law,  to  a  ludicrous  extent.    Thus,  says  Coke,  according  to 
the  rules  to  be  found  in  Bracton,  Britton,  and  Fleta,  in  the  case 
of  a  common  of  piscary  descending  to  two  or  more  parceners,  the 
one  may  have  one  fish,  and  the  other  the  second  ;  the   one  may 
have  the  first  draught,  and  the  other  the  second.     If  it  be  of  a 
mill,  the  one  was  to  have  the  mill  for  a  time,  and  the  other  for  the 
like  time,  or  the  one  the  first  toll  dish,  and  the  other  the  second. 

In  the  case  in  New  York  last  referred  to,  it  was  held,  that  this 
law  was  changed  under  the  operation  of  our  statute  of  descents 
and  that  if  such  a  right  of  common  descended  to  several  heirs  as 
tenants  in  common,  or  parceners,  it  could  not  be  divided,  but 
there  must  be  a  joint  eiyoyment.  They  may  jointly  alien,  but 
one  tenant  cannot  convey  alone,  nor  can  the  eldest  heir  take  the 


entitled  to  estoven  be  diyided  hy  the  act  of  the  party  among  sereral  tenants,  neither  of 
them  can  take  estoyers,  and  the  right  is  extinguished.^ 

(&)  Godbolt,  17 ;  Co.  Litt.  164,  b,  S.  C. 

(e)  Go.  Litt  165,  a. 


^  It  is  said  that  the  persons  to  whom  the  common  of  estOTers  belongs,  may  conrey 
it  to  one,  and  thereby  aroid  an  extingnishment ;  Livingston  v.  Ketcham,  1  Barb.  (N. 
Y.)  592. 

TOL.  III.  44 
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whole  of  this  inyisible  right  of  common  of  estovers,  and  make 
recompense.  It  is  a  joint  right,  to  be  enjoyed  jointly  by  the  heirs, 
or  their  assignees  ;  and  upon  the  principle  that  the  land  charged 
with  the  right  is  not  to  have  an  increase  of  burden  by  the  multi- 
plication of  claimants. 

This  right  of  common  may  be  controlled  by  custom.  It  may  be 
held  subservient  to  a  distinct  right  in  the  lord  of  the  manor, 
founded  on  immemorial  usage,  to  dig  in  the  soil,  without  leaving 
sufficient  herbage  for  the  commoners,  (a)  ^ 

(2.)    Of  common  of  piBcary, 

This  is  said  to  be  a  liberty,  or  right  of  fishery  in  the  water 
covering  the  soil  of  another  person,  or  in  a  river  running  through 
another  man's  land.  (5)^  A  common  of  jUhery  is  not  an  exclusive 
right,  but  one  ei]joyed  in  common  with  certain  other  persons ;  and 
Lord  Holt  said  it  was  to  be  resembled  to  the  case  of  other 
*  410  common,  (c)  The  books  speak  likewise  of  a  *  free  jUhary^ 
as  being  a  francliise  in  the  hands  of  a  subject  existing  by 
grant  or  prescription,  distinct  from  an  ownership  in  the  soil.  It 
is  an  exclusive  right,  and  applies  to  a  public  navigable  river,  with- 
out any  right  in  the  soil,  (a)  There  is  also  a  several  fishenf^  which 
is  a  private  exclusive  right  of  fishery  in  a  navigable  river  or  arm 
of  the  sea,  accompanied  with  the  ownership  of  the  soil.  It  is  a 
grant  along  with  the  soil,  though  the  soil  may  be  granted  without 
this  several  fishery ;  and  it  has  likewise  been  strongly  asserted  and 
maintained,  that  a  several  fishery  may  exist  without  the  ownership 
of  the  soil,  (b) 

(a)  Bateflon  v.  Green,  5  Term  Kep.  411. 

(6)  2  Blacks.  Com.  34, 89 ;  Cmiae's  Digest,  tit  Common,  sec.  85. 

(c)  2  Salk.  687. 

(a)  This  exdnsiTe  right  of  ftee  fishery  in  a  public  riyer  was  so  nnieasonable  as  to 
be  prohibited  in  fntore  hy  Magna  Charta,  c.  16. 

(6)  Com.  dig.  tit  Prerogative,  D.  50;  Co.  Litt  4  b,  122  a;  Hale,  de  Jure  Maris, 
c.  5 ;  The  case  of  The  Rojal  Fisheiy  of  the  Banne,  Daries,  149 ;  Smith  v.  Kemp,  2 
Salk.  637;   Carter  v,  Marcx)t,  4  Burr.  2162;  Seymour  v.  Lord  Conrtenaj,  5  Ibid. 

1  A  commoner  may  pull  down  a  building  wrongfhlly  erected  on  the  common,  dis- 
turbing his  rights,  if  he  does  no  unnecessary  damage.  Dayies  v.  Williams,  5  £ng.  L. 
&  Eq.  269. 

^  The  right  to  catch  and  carry  away  fish  is  not  an  easement,  but  a  profit  h  prendre, 
which  proof  of  custom  merely  will  not  sustain.  Bland  v.  Lipscombe,  30  Eng.  I^  4 
Eq.  189,  note. 
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Bat  these  distinctious  between  common  of  piscary,  free  fishery, 
and  several  fishery,  seem  to  be  quite  unsettled  in  the  books ;  (e) 
and  the  authorities  referred  to  by  Mr.  Hargrave,  (d)  throw  em- 
barrassment in  the  way  of  the  attempt  to  mark  with  pre- 
cision the  line  of  discrimination  between  the  several  *  rights  *  411 
of  fishery.  In  a  modem  case,  (a)  the  judges  took  a  dis- 
tinction between  a  common  fishery,  {commuTie  piscariumj)  which 
may  mean  for  all  mankind,  as  in  the  sea,  and  a  common  of  fish- 
ery, (amimuniampiscaricB^)  which  is  a  right,  in  common  with  cer- 
tain other  persons,  in  a  particular  stream;  and  the  text-writers 
were  deemed  to  have  spoken  inaccurately  when  they  confounded 
the  distinction.  The  more  easy  and  intelligible  arrangement  of 
the  subject  would  seem  to  be,  to  divide  the  right  of  fishing  into  a 
right  common  to  all,  and  a  right  vested  exclusively  in  one  or  a 
few  individuals. 

It  was  a  settled  principle  of  the  common  law,  that  the  owners 
of  lands  on  the  banks  of  fresh-water  rivers,  above  the  ebbing  and 
flowing  of  the  tide,  had  the  exclusive  right  of  fishing,  as  well  as 
the  right  of  property  opposite  to  their  respective  lands,  ad  filum 
medium  aqvuB  ;  and  where  the  lands  on  each  side  of  the  river  be- 
longed to  the  same  person,  he  had  the  same  exclusive  right  of 
fishery  in  the  whole  river,  so  far  as  his  lands  extended  along  the 
same.^    The  right  exists  in  rivers  of  that  description,  tliough  they 

8814.  Mr.  Angell,  in  his  Talnable  Treatise  on  the  Common  Law  in  Belation  to 
Watercourses,  6-10,  has  collected  the  authorities  on  the  question  whether  a  several 
fishery  may  exist  ^thoat  the  property  in  the  soil.  The  reason  of  the  thing,  and  the 
weight  of  authority,  are  in  favor  of  the  affirmative  of  the  question ;  and  he  justiy  con- 
dudes  that  property  in  watercourses  may  be  subjected  to  every  kind  of  restriction  by 
positive  agreement.  In  Duke  of  Somerset  v,  Fogwell,  5  Bam.  &  Cress.  875,  it  was 
declared,  that  in  ordinary  cases  the  owner  of  a  ieveral  fishery  was  to  be  presumed  to  be 
owner  of  the  soil.  He  is,  however,  only  prima  facU  owner  of  the  soiL  Partheriche  v. 
Mason,  2  Chitty,  658. 

(c)  See  the  discussions  at  the  bar  in  'Fretny  v,  Cooke,  14  Mass.  488.  Sir  William 
Blackstone  says,  that  a  free  fishery  is  an  exclusive  right.  Com.  vol.  ii.  39,  40.  But  in 
Seymour  v.  Lord  Courtenay,  5  Burr.  2814,  Lord  Mansfield  declared  that  it  was  essen- 
tial to  a  free  fisheiy  that  more  than  one  person  should  have  a  coextensive  right  in  the 
same  subject  So,  in  Melvin  v.  Whiting,  7  Pick.  79,  it  was  held,  that  a  free  fishery 
was  not  an  exclusive  fishery. 

(</)  Haig.  Co.  Litt.  lib.  2,  No.  181. 

(a)  Benett  v,  Costar,  8  Taunt  183. 

^  See,  in  The  State  v.  Gilmanton,  14  N.  Hamp.  467,  a  legal  definition  of  a  river,  as 
distinguished  from  a  lake. 
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may  be  of  the  first  magnitade,  and  naTigable  for  rafts  and  boats, 
but  they  are  subjected  to  the  Jtia  publicum^  as  a  conunon  highway  or 
easement,  for  many  navigable  purposes.  The  common  law,  while 
it  acknowledged  and  protected  the  right  of  the  owners  of  the  ad- 
jacent lands  to  the  soil  and  water  of  the  river,  rendered  that  right 
subordinate  to  the  public  convenience ;  and  all  erections  and  in^ 
pediments  made  by  the  owners,  to  the  obstruction  of  the  free  use 
of  the  river  as  a  highway  for  boats  and  rafts,  are  deemed  nuisanoee. 
This  right  of  fishery  in  rivers  not  navigable  is  also  subject  to 
the  qualification  of  not  being  so  used  as  to  injure  the  private 
rights  of  others  ;  and  it  does  not  extend  to  impede  the  passage  of 
fish  up  the  river  by  means  of  dams  or  other  obstructions.    The 

impediment  was  at  common  law  a  nuisance,  and  in  Massa- 
*  412    chusetts  it  subjects  *  the  party  creating  it  to  a  penalty  given 

by  statute,  (a)  Under  these  reasonable  qualifications,  the 
right  of  private  property  in  rivers  was  recognized  at  common  law  in 
the  earliest  ages,  and  it  has  been  xmiformly  admitted  down  to  this 
day.  (()  The  law  was  laid  down  very  clearly  and  emphatically  in 
the  case  of  the  river  Banne,  in  Ireland,  (e)  which  is  regarded  as  a 
leading  case  and  a  sound  authority ;  and  the  doctrine  of  that  case 
was,  that  a  subject  might  have  a  several  freehold  interest  in  a  nav* 
igable  river  or  tide-water,  by  special  grant  from  the  crown,  but  not 
otherwise  ;  and  that  without  such  grant,  or  prescription,  which  is 
evidence  of  a  grant,  the  right  of  fishing  was  common.  On  the 
other  hand  it  was  held,  that  in  rivers  not  navigable,  (and  in  the 
common-law  sense  of  the  term,  those  only  were  deemed  navigable 
in  which  the  tide  ebbed  and  flowed,)  the  owners  of  the  soU  on 
each  side  had  the  interest  and  the  right  of  fishery ;  and  it  was  an 
exclusive  right,  and  extended  to  the  centre  of  the  stream  opposite 
their  respective  lands.  This  case  was  followed  by  that  of  Carter 
V.  Mwrcot  {d)  in  which  the  E.  B.  recognized  that  doctrine  in  its 

(a)  Weld  V.  Hornby,  7  East,  195 ;  Commonwealth  v.  Chapin,  5  Pick.  199.  The 
regulation  of  fisheries  Tnthin  the  jurisdiction  of  the  sereral  states  is  matter  of  statate 
provision ;  and  the  laws  of  Connecticut,  in  particular,  have  been  many  and  vety  spe- 
cific on  the  subject.  Statutes  of  Connecticut,  1838,  pp.  269  -  285.  But  manufacturing 
machinery,  and  steamboats,  and  the  insatiable  cupidity  and  skill  of  fishermen,  have 
prodigiously  diminished  the  resort  of  the  most  Talnable  fish  into  the  rivers  of  the 
northern  states. 

(6)  Hale,  de  Jure  Maris,  c.  1,  cites  a  record  in  the  K.  B.,  as  early  as  18  and  19 
Edward  I.,  in  which  this  role  was  asserted. 

(c)  Davies,  149. 

(d)  4  Burr.  2162. 
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fullest  extent;  and  S9  Mstthev  Hale,  in  his  treatise  De  Jure 
Maris,  (<)  has  not  only  laid  down  the  same  propositions,  but  he 
has  discussed  the  subject  with  great  and  accurate  learning,  and  it 
has  become  a  text-book  of  the  highest  authority. 

This  private  right  of  fishery  is  confined  to  fresh-frater  rivers, 
unless  a  special  grant  or  prescription  be  shown.;  and  the  right 
of  fishing  in  the  sea,  and  in  the  bays  and  arms  of  the  sea, 
and  in  navigable  or  tide-waters,  under  the  &8e  and 
*  masculine  genios  of  the  English  common  law,  is  a  right  *  418 
public  and  common  to  every  person ;  and  if  any  individ- 
ual will  appropriate  an  ezolnsive  privilege  in  navigable  waters 
and  arms  of  the  sea,  he  must  show  it  strictly  by  grant  or  prescrip- 
tion, (a)  The  common  right  of  fishing  in  navigable  waters  is 
founded  on  such  plain  principles  of  natural  law,  that  it  is  con- 
sidered by  many  jurists  as  part  of  the  law  of  nations.  The  civil 
law  declared,  that  the  right  of  fishing  in  rivers,  as  well  as  in  the 
sea  and  ports,  was  common ;  and  in  some  respects  it  went  beyond 
the  common  law,  for  it  held,  that  all  rivers  where  the  flow  of  water 
was  perennial,  belonged  wholly  to  the  public,  and  carried  with  it 
the  right  of  fishery,  as  well  as  the  public  vse  of  the  banks.  (6) 
Bracton  adopted  the  doctrine  of  the  civil  law,  and  held,  (o)  that 
the  right  of  fishing  in  rivers,  and  the  use  of  the  banks,  was  com- 
mon Jure  gentiwm.  But  it  is  everywhere  agreed,  that  this  common 
right  is  liable  to  be  modified  and  controlled  by  the  municipal  law 
of  the  land,  and  no  person  has  a  right  to  pass  over  the  lands  of 
others  in  order  to  get  to  the  water.  In  Bbmddl  v.  CatteraU,  {d\ 
which  called  forth  a  very  elaborate  and  learned  discussion,  the 
doctrine  of  the  civil  law,  as  stated  by  Bracton,  was  disclaimed,  and 
it  was  held,  that  the  public  had  no  common-law  r^ht  of  crossing 
the  beach,  or  sea-shore,  for  the  purpose  of  bathing  in  the  sea,  as 
against  the  lord  of  a  manor  who  was  owner  of  the  soil  of  the  shore, 
and  had  the  exclusive  right  of  fishing  therein.  So,  also,  in  France, 
before  *  the  revolution,  the  right  of  fishing  in  navigable  and  not 

{«)  H»rB.  Law  Tracti,  art.  1. 

(a)  Hale,  De  Jure  Malia,  c  4;  Sir  Matthew  Hale,  in  Lord  Fitzwaller'e  ca«e,  I  Uod. 
105 ;  Warren  n.  MatthewB,  1  Salk.  897 ;  B  Hod.  Bep.  73 ;  Ward  v.  CnsweU,  Willea, 
365 ;  The  Hbtot,  Ac.,  of  Oz&rd  v.  Kchardeon,  4  Term  Rep.  437 ;  Carter  v.  Moicot, 
4  Bnrr.  3162 ;  Parker  v.  Tbe  Caller  M.  Co.  10  U^ue,  3&3. 

(b)  Inst.  S,  I,  2;  Dig.  U,  til.  IS,  13, 14, 15. 
{e)  B.  1,  c.  12,  iec  6. 

\d)  iS.k.  Aid.  2ft8. 
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navigable  rivers,  was  not  conunon  to  all  the  subjects,  but 

*  414   belonged  *  to  the  king,  and  such  individuals  as  under  him 

possessed  jurisdictional  rights,  {a)  The  Napoleon  code  was 
formed  upon  the  ruins  of  seigneurial  and  feudal  rights,  and  it  is 
declared,  that  rivers,  and  navigable  or  floatable  streams,  shores, 
and  land  between  high  and  low-water  mark,  were  considered  as 
dependencies  of  the  public  domain,  and  that  the  right  of  fishing 
was  under  the  regulation  of  particular  laws.  (()  It  is  now  under- 
stood, that  the  owners  of  the  lands  on  rivers  not  navigable  or  float- 
able, .  (JhttaUeSy^  have  the  exclusive  right  of  fishing  therein,  as 
well  as  the  exclusive  ownership  of  the  soil  composing  the  bed  of 
the  river.  Though  some  communes  attempted  to  appropriate  that 
right  to  themselves,  the  claim  was  put  down  by  decrees,  and  on 
the  principle  that  the  abolition  of  feudal  rights,  of  which  the  right 
of  fishing  was  one,  was  for  the  benefit,  not  of  the  communeS| 
but  of  the  feudal  vassals,  who  had  become  firee  in  their  persons 
and  property,  and  that  there  no  longer  existed  any  seigneurial 
rights,  (c) 

The  English  doctrine  as  to  navigable  rivers,  and  the  conmion 
right  as  to  the  use  thereof,  and  as  to  the  right  of  fishing  as  well  as 
to  the  right  to  the  soil,  in  rivers  not  navigable,  in  the  common  law 

sense  of  the  term,  have  been  declared  to  be  the  law  in  several 

*  415    of  the  United  States,  (d)    The  legislature  of  *  New  York, 

when  they  re-enacted,  in  1787,  all  the  British  statutes  that 
were  deemed  applicable  to  our  situation,  considered  a  comfnon  qf 
fishert/  as  an  existing  right,  for  they  provided  the  writ  of  notfd 
disaemn  for  the  disturbance  of  it.  (a)  So,  a  franchise  of  a  Mcveral 
fishery  at  a  particular  place  in  a  public  river,  has  been  admitted 

(a)  Inst  Droit  Fran9aiB,  par  Argon,  toixL  i.  214 ,  Fotbier,  Traits  du  Droit  de  Fio- 
priet^  No.  52. 

(6^  Code  Napoleon,  Nos.  538,  715. 

(c)  Tonllier's  Droit  CiTil  Fran9ai8,  torn.  iii.  Nob.  144, 145, 146 ;  Qnestioiu  de  Droit, 
par  Merlin,  torn.  iy.  tit  PSche.  The  latter  author  has  collected  the  ancient  aathorities 
in  support  of  the  seignenrial  exdnsiye  right  of  fisheiy  in  all  Btreams  not  naTigahte, 
and  the  seyeral  decrees  of  the  reyolntionaiy  goyemments  aholishing  those  iendal  and 
odious  rights. 

{d)  The  People  v,  Piatt,  17  Johns.  195 ;  Hooker  v.  Cummings,  20  Ibid.  90 ;  Ex 
parte  Jennings,  6  Co  wen,  518 ;  Berry  v.  Carle,  3  Greenl.  269 ;  Scot^  v.  Wilson,  3  N. 
Hamp.  321 ;  Commonwealth  v.  Charlestown,  1  Pick.  180 ;  Adams  o.  Pease,  2  Coniu 
481 ;  Arnold  v,  Mundy,  1  Halst  1 ;  Dane's  Abr.  ToL  ii.  692,  sec  13 ;  Browne  v.  Ken- 
nedy, 5  Harr.  &  Johns.  195. 

(a)  Laws  of  New  York,  10th  sess.  c  50,  sec.  7. 
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to  exist,  and  an  instance  of  such  a  grant  was  mentioned  in  the 
case  of  StoughUm  v.  Baker,  (J)    The  statute  law  of  the  colony  of 
Massachusetts  made  some  alterations  in  the  common  law.    Each 
town  might  appropriate  the  right  of  free  fishing  in  nayigable  rivers, 
within  the  town,  and  the  right  of  free  fishing  was  confined  to  house- 
holders.   The  legislature  likewise  assumed  the  regulation  of  the 
passage  and  protection  of  fish  in  streams  not  navigable,  in  the 
technical  sense ;  and  it  is  now  considered  that  fisheries  are,  as  at 
common  law,  the  exclusive  right  of  the  owners  of  the  banks  of 
rivers  not  navigable,  imless  otherwise  appropriated  by  statute,  and 
the  right,  unless  secured  by  a  particular  grant  or  prescription,  is 
held  subject  to  legislative  control,  {c)  ^    The  New  York  Bevised 
Statutes  (d)  have  also  deemed  the  regulation  of  fisheries,  in  waters 
navigable  or  not  navigable,  a  matter  of  public  concern  ;  and  they 
have  regulated  the  time  and  mode  of  fishing  in  the  waters  of  tn® 
State,  and  particularly  in  ^respect  to  certain  kinds  of  fish,  and  la 
the  waters  of  the  upper  Hudson.    The  Courts  of  Common.  Pleas 
in  each  county  have  likewise  the  authority,  under  certain  checks 
and  restrictions,  to  regulate  the  fishing  in  any  of  the 
*  streams,  ponds,  or  lakes  in  their  respective  counties,  and     *  416 
to  prevent  the  destruction  of  the  fish  therein.    In  JaeohBtm 
V.  Fountain^  and  afterwards,  in  Q-ould  v.  Jame%^  {a)  it  was  con- 
sidered that  a  person  might,  by  grant  or  prescription,  have  an 
exclusive  right  to  fishery,  even  in  an  arm  of  the  sea,  or  in  a  navi- 
gable river,  where  the  tide  ebbed  and  flowed ;  and  in  New  Jersey, 
the  right  of  several  fishery  has  been  attempted  to  be  carried  beyond 
the  rule  of  the  common  law.    The  doctrine  asserted  was,  that,  in 
that  state,  the  whole  of  the  soil  under  its  navigable  and  tide  waters. 


(6)  4  Mass.  527. 

(c)  Nickcrson  v,  Brackett,  10  Mass.  212,  216 ;  Waters  v.  laUey,  4  Pick.  145 ;  Ingra. 
bam  V,  Wilkinson,  Ibid.  268 ;  Vinton  v,  Wdsh,  9  Ibid.  87 ;  Cottrill ».  Myrick,  8  Pair- 
field,  222,  229 ;  Lunt  t>.  Honter,  16  Maine,  1 ;  Dane's  Abr.  vol.  ii.  688-712,  or  c.  68. 
In  that  chapter  Mr.  Dane  has  diligently  collected  the  English  and  American  anthor- 
ities  applicable  to  the  subject. . 

(d)  Vol.  i.  [687,  688.] 

(a)  2  Johns.  170 ;  6  Cowen,  369 ;  Bogen  r.  Jones,  1  WendeU,  237,  S.  P. 


1  The  Mass.  Colonial  Ordinance  of  1641,  though  transferring  the  fee  of  the  shore 
between  high  and  low  water  mark  to  the  riparian  proprietors,  does  not  take  away  the 
right  of  the  public  to  go  there  and  fish  so  long  as  it  is  left  open  and  unoccupied. 
Weston  r.  Sampson,  8  Gush.  347;  Moulton  v.  Libbey,  37  Maine,  472;  Locke  v. 
Motley,  2  Gray,  265. 
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is  individual  and  not  public  property,  and  that  it  passed  in  fee- 
simple  &om  the  origmal  proprietors  under  the  royal  patents  to  the 
present  occupiers  and  grantees.  The  title  was  originally  in  the 
king,  by  right  of  discovery,  according  to  the  public  law  of  Ehirope ; 
and,  it  is  said,  he  was  competent  to  convey,  and  did  convey  the 
soil  in  New  Jersey,  as  well  under  navigable  waters  as  elsewhere, 
to  the  Duke  of  York,  and  by  him  it  was  conveyed  to  Sir  (George 
Carteret  and  the  representatives  of  Lord  Berkeley,  and  from  them 
the  title  passed,  and  has  been  regularly  transmitted  to  the  present 
owners  of  lands  on  the  navigable  waters  of  the  state.  Upon  diat 
broad  foundation  it  was  maintained,  that  the  proprietors  of  land 
on  rivers  and  waters,  navigable  as  well  as  not  navigable,  had  im- 
memorially  claimed  and  exercised  the  right  to  the  soil,  and  to  a 
several  fishery  in  all  waters  within  the  state  in  front  of  their  lands 
and  shores,  subject,  nevertheless,  to  ihid  jus  pvbUewnj  or  use  of  the 
same,  as  a  public  highway  for  all  navigable  purposes,  and  also 
subject  to  the  regulation  of  the  legislature  for  the  passage  and  pro- 
tection of  fish,  (h)  But  whatever  force  might  have  been  due  to 
such  an  opinion,  if  the  question  was  res  integra^  the  law  is  now 
declared,  after  a  very  profoimd  and  exhausting  forensic  dis- 
*  417  cussion,  to  be,  that  there  is  no  several  fishery  in  the  *  navi- 
gable waters  of  New  Jersey,  but  the  same  is  common  to  all 
the  people  of  the  state,  (a)  ^ 

(6)  Griffith's  Hegister,  dt.  New  Jenej,  art  Fisheries. 

(a)  Arnold  v.  Mandy,  1  Halst.  1 ;  Martin  v.  WaddeQ,  16  Peters  IT.  S.  367,  S.  P. 
In  this  last  case  it  was  adjudged,  that  the  property  in  the  oyster  fisheries,  in  the  pnblie 
riyers  and  bays  in  East  New  Jersey  was  vested  In  the  state  by  the  Berolntion  ia 
1776,  as  succeeding  in  that  respect  to  the  prerogatiTes  and  regalities  which  be- 
longed to  the  crown,  and  was  afterwards  vested  in  the  grantees  under  the  act  of 
New  Jersey,  in  1834.  The  legislature  of  New  Jersey,  by  act  of  1826,  hate  declared 
it  to  be  unlawfiil  for  any  persons,  not  resident  citizens  of  the  state,  to  use  any  net  or 
seine,  for  the  purpose  of  taking  fish,  in  any  of  the  rivers  or  ^ters  witibin  the  jnriMfic- 
tion  of  the  state.  Elmer's  Dig.  205.  But  Pennsylvania  and  New  Jersey  have,  by 
mutual  arrangement,  concurrent  juris(Uction  over  the  waters  of  the  river  Delaware,  to 
a  certain  extent,  and  the  exercise  of  the  right  of  fishery  is  exercised  in  conformity  to 
such  arrangements.  See  act  of  New  Jersey,  of  26th  November,  1808 ;  Elmer's  Dig. 
199.  In  ACaiyland  it  is  also  declared,  that  the  King,  before  the  Revolution,  had  the 
right  to  grant  lands  covered  by  navigable  waters,  subject  to  the  right  of  the  public  to 
fish  and  navigate  them ;  and  that  this  right,  subject  to  the  restriction,  passed  to  the 

1  Ben  V.  Jersey  Co.  15  How.  U.  8.  426.  In  New  Toxk,  while  the  above  general 
doctrines  are  recognized,  it  has  been  held,  that  one  who  plants  oysten  williin  defined 
limits  where  none  grew  before  has  a  private  and  eoudiuivt  piopertgr  in  ihem.  Lowndea 
V.  Dickerson,  34  Barb.  (N.  T.)  486. 
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Though  the  right  Of  fishery  in  a  nayigable  riyer  be  a  common 
right,  the  ac^oining  proprietors  have  the  exclusive  right  to  draw 
the  seine  and  take  fish  on  their  own  lands ;  and  if  an  island  or  a 
rock,  in  tide  waters,  be  private  property,  no  person  but  the  owner 
has  the  right  to  use  it  for  the  purpose  of  fishing.  (J)    It  has  been 
further  decided,  that  though  the  sea-shore,  between  high  and  low- 
water  mark,  be  held  by  grant  as  private  property,  the  commou 
right  still  exists  to  go  there  and  fish,  and  even  to  dig  and  take 
shell-fish ;  and  if  the  owner  of  the  soil  claims  an  exclusive  rigW? 
he  must  show  a  prescription  for  it  controlling  the  general  rigW  ^^ 
common  law.  (c) 

In  Pennsylvania,  the  English  doctrine  that  no  rivers  are  deemed 
navigable,  so  as  to  give  the  common  right  of  fishing,  except  those 
where  the  tide  ebbs  and  flows,  has  been  held  not  to  be  appli^^^® 
to  the  great  rivers  in  that  state ;  and  the  owners  of  land   on  the 
banks  of  such  rivers  as  the  Siisquehannah  and  Dela^rare,  for  in- 
stance, so  far  up  as  they  have  a  capacity  for  public  use  a.s 
commercial  highways,  have  no  exclusive  right  *  of  fisliing      *  418 
in  the  rivers  opposite  their  respective  lands.    The  right  to 
fisheries  in  such  rivers  is  declared  to  be  vested  in  tlie  stct'te,  and 
open  to  all  the  world ;  (a)  and  a  similar  exception,  to  the    i-iile  of 
the  common  law  has  been  suggested  to  exist  in  North,  ani^    South 
Carolina.  (() 


proprietors  of  Maryland  bj  ibQ  royal  grant,  and  that  the  right  -wvlb  then  ▼Qsted  in  the 
fltate.^    Browne  v.  Kennedy,  5  Harr.  &  Johns.  195.    In  Mr.  Angell's  Trec^tise  on  the 
Right  of  Property  in  Tide  Waters,  c.  7,  he  has  shown  that  a  liglit  of  serv^x^cQ  fishery 
in  navigable  waters  in  front  of  their  lands,  may  and  does  exist   in  it^dArv^^nals,  by 
usage,  in  seyeral  of  the  states. 

(b)  Lay  v.  King,  5  Day,  72 ;  The  Commonwealth  v,  Shaw,  14  Serg.  &  "Bta.wle,  9. 

(c)  Bagott  ».  Orr,  2  Bos.  &  Poll.  472;   Peck   v,  LoclLWOod,  5  I>ja^^^  ^2.     But 
the  case  of  Bagott  v,  Orr  may  be  considered  as  shaken  by  that  of  ^Vtxxxdell  v.  Cat- 
terall,  5  B.  &  Aid.  268 ;  and  the  doctrine  in  Peck  r.  Lockwood  seems  to    >^^  ^^  ques- 
tionable.^ 

(a)  Carson  v.  Bhizer,  2  Binney,  475  ;  Shrank  v.  The  President  &c.  or  tilxi^  8chuy\k331 
Navigation  Company,  14  Serg.  &  Bawle,  71. 

(6)  Cates  v,  Wadlington.  1  M'Cord,  580;  Collins  v.  Benbury,  S    X:»-^s^eU  l^-  ^'^ 
277.    In  this  last  case  it  was  declared,  that  no  general  or  exclnsi^r^      -raght  of  ft»^" 
cry  existed  in  the  navigable  waters  of  that  state,  and  a  navigable      ^-^s^^^nx  e»s^ 
when  the  waters  were  sufficient  in  fact  to  aflbrd  a   conrmon  pass&^^     ^^^  people  ia 
sea-vessels. 


^  Chapman  v.  Hoskins,  2  Md.  Ch.  485. 
*  See  Monlton  v,  Libbey,  37  Maine,  472. 
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The  conclusion  on  this  erubject  is,  that  a  right  of  fishery  in  navi- 
gable or  tide-waters,  below  high-water  mark,  is  a  common  right ; 
and  if  one  or  more  individuals  set  up  an  exclusire  right  to  a  free 
or  several  fishery,  it  must  be  clearly  shown  by  prescription  or  posi- 
tive grant,  {c)  ^  In  rivers  and  streams  not  navigable  as  tide-waters, 
the  owners  of  the  soil  over  which  they  flow  have,  at  common  law, 
(and  which  common  law  has  been  generally  recognized  in  the 
United  States,)  the  exclusive  right  of  fishing  each  on  his  own  side, 
unless  some  other  person  can  show  a  grant  or  prescription  for  a 
common  of  piscary,  in  derogation  of  the  right  naturally  attached 
to  the  ownership  of  the  soil ;  and  such  right  is  held  subject  to  the 
public  use  of  the  water  as  a  highway,  and  to  the  free  passage  of 
fish,  and  in  subordination  to  the  regulations  to  be  prescribed  by 
the  legislature  for  the  general  good. 

(3.)    Of  iJie  remedy  for  the  duturlnmce  of  these  rights. 

The  disturbance  of  a  right  of  common  of  pasture  arises  when  a 
person  who  has  no  right  interferes  by  putting  in  his  cattie,  or  if  he 
has  a  right  to  use  the  land  for  commonable  cattie,  by  putting  in 
those  which  are  not  commonable,  or  by  surcharging  the  common 
by  putting  in  more  cattie  than  the  pasture  will  sustain.  In  these 
cases,  the  owner  of  the  soil  has  his  action  of  trespass,  and  the  com- 
moner his  special  action  upon  the  case,  inasmuch  as  both  the  owner 
of  the  land  and  the  owner  of  the  right  of  common  are  injured. 
The  common  law  gave  to  the  commoner  a  writ  of  admeasure- 
*  419  ment  of  pasture,  under  which  process  a  jury,  with  the  *  sheriff, 
appQrtioned  the  quantity  of  cattie  to  the  extent  of  the  ground 
and  the  number  of  proprietors.  So,  also,  if  the  commoner  be  dis- 
seised, either  of  the  common  of  pasture,  of  estovers,  or  of  fishery, 
he  may  have,  where  statute  regulations  have  not  prevented  it,  a 
writ  of  novel  disseisin  to  reinstate  himself  in  the  possession.     Such 

(c)  Palmer  v.  Hicks,  6  Johns.  133 ;  Rogers  v.  Jones,  1  Wendell,  237 ;  Delaware  St 
M.  B.  B.  Co.  V,  Stamp,  8  Gill  &  Johns.  479.  Bat  if  an  indlvidnal  plant  a  bed  of  ous- 
ters in  a  bay,  or  an  arm  of  the  sea,  and  clearly  designate  and  mark  ont  the  bed  by 
stakes,  it  is  not  an  interference  with  the  common  right  of  fishing  in  the  bay,  but  the 
person  who  planted  the  oyster-bed  so  designated  acquired  a  qualified  property  in  them 
snffident  to  maintain  trespass  against  any  person  who  inTaded  that  proper^.  Pleet  v. 
Hegeman,  14  Wendell,  42 ;  Decker  v.  Fisher,  4  Barb.  (K.  T.)  592.^ 


1  Bat  see  contra,  Brinckerhoff  9.  Starkins,  11  Barb.  (N.  T.)  248. 
*  The  right  of  fishing  is  subordinate  to  that  of  navigation.    Lewis  v.  Eeeling,  1 
Jones,  299 ;  Monlton  v.  Libbey,  87  Maine,  472. 


LECT.  LH] 


OF  REAL  PBOPEBTY. 


62T 


injuries  are  now  generally  redressed  by  the  more  familiar  and  easy 
remedy  of  an  action  upon  the  case ;  and  the  mention  of  those  old 
and  obsolete  actions  in  the  first  revision  of  the  statute  laws  of  New 
York,  in  1787,  (a)  ai*ose  from  the  circumstance  that  the  statute  of 
Westminster  2, 13  Edwwrd  I.,  was  literally  transcribed.    But  the 
New  York  Eevised  Statutes,  which  went  into  operation  in  1830, 
hare  abolished  the  writ  of  novd  dUseisin,  and  all  the  other  real 
actions ;  and  the  remedy  for  a  riolation  of  these  incorporeal  rights 
is  either  by  an  action  of  ejectment,  or  a  special  action  on  the  ca^e, 
according  to  the  nature  of  the  right  and  injury.    The  substitutiou 
of  the  action  of  ejectment  for  the  possessory  real  actions  1^«*  ^f  ^^ 
effected  also  by  statute  in  New  Jersey,  and  probably  the  ancieiit 
remedies  have  been  superseded  in  most  of  the  states  in  tl^^  Union 
by  more  convenient  and  familiar  actions. 

n.  Of  easements  and  aquoHc  rights. 

Under  the  head  of  easements  may  be  included  all  those  privi- 
leges which  the  public,  or  the  owner  of  neighboring  laads  or  tene- 
ments hath  in  tihe  lands  of  another,  and  by  whicli  thie    servient 
owner,  upon  whom  the  burden  of  the  privilege   is  imposed,  is 
obliged  to  suffer,  or  not  to  do  something  on  his  o^wtl  land,  for  the 
advantage  of  the  public,  or  of  the  dominant  owner  to  "v^liom  the 
privilege  belongs.^    These  easements  are  incorporeal  irights,  and 
imposed  upon  corporeal  property  for  the  benefit  of  tho    -public,  or 
of  other  corporeal  property ;  and  I  shall,  in  the  remain^ler  of  this 
lecture,  treat  at  large  of  the  various  kinds  and  modifi^oations  of 
easements  and  of  aquatic  rights,  into  which  th.e  subject  may  be 
subdivided. 


(a)  Lftws  of  New  York,  sess.  10,  c.  4,  sec  6,  and  c.  50,  soo^  -j. 


1  In  Wolfe  r.  Frost,  4  Sandf.  Ch.  72,  the  general  nature  of  eaflem.^xxt»  an^  U<«ti8e8 
was  considered,  and  their  pecnliarities  defined.    An  easement  is  a.    x^^^yWege  'WiOiont 
profit,  which  the  owner  of  one  neighboring  tenement  lias  of  anotlx^tx-,  in  tcapect  of 
their  several  tenements,  by  prescription  or  by  grant.      See  jjost,  p-  •^^^■7  ^  tiote.    ^  '^^ 
siud,  in  Fuhr  v.  Dean,  26  Misson.  (5  Jones)  116,  that  an  easement  oc^^^:^  ^je  careatcd  only 
by  deed.  ^ 

A  license  is  an  authority  to  do  a  particular  act  or  series  of  acts  i^x^c^^ki  unother's  lanO, 
without  possessing  any  estate  therein.    Ejectment  wUl  not  Ue  agaix^^.^  ^^^^  dw^ao^*  0 
an  easement    See  post,  p.  •  452.    ChUd  r.  ChappeU,  5  Sold.  246.        ^^^  license  by  V^ 
to  use  a  way  is  revocable,  notwithstanding  the  licensee  lias  expendo^l^    ^maxonfij  ^^  ^ 
hi  buUding  the  way,  and  without  payment  or  tender  to  the  license^     ^^^  ^^  amoun*  »o 
expended  by  him.    Foster  v.  Browning,  4  B.  L  47. 
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(1.)    Ofwayi. 

This  incorporeal  hereditament  is  a  right  of  private  passage  over 
another  man's  ground.  It  may  arise  either  by  grant  of  the  owner 
of  the  soil,  or  by  prescription,  which  supposes  a  grant,  or  from 
necessity.  (()  ^  If  it  be  a  freehold  right,  it  must  be  created  by 
deed,  though  it  be  only  an  easement  upon  the  land  of  another,  and 
not  an  interest  in  the  land  itself,  {e)  A  right  of  way  ez  vi  termini 
imports  a  right  of  passing  in  a  particular  line,  and  not  the  right  to 
vary  it  at  pleasure,  and  go  in  different  directions.  This  would  be 
an  inconvenience  to  the  owner  of  the  land  charged  with  the 
*  420  easement,  and  an  abuse  of  the  right,  (d)  *  It  is  likewise 
a  principle  of  law,  that  nothing  passes  as  incident  to  the 
grant  of  an  easement,  but  what  is  requisite  to  the  fiedr  enjoyment 
of  the  privilege,  (a) 

K  it  be  a  right  of  way  in  gross,  or  a  mere  personal  right,  it  can- 
not be  assigned  to  any  other  person,  nor  transmitted  by  descent. 
It  dies  with  the  person,  and  it  is  so  exclusively  personal,  that  the 
owner  of  the  right  cannot  take  another  person  in  company  with 
him.  {h)  But  when  a  right  of  way  is  appendant  or  annexed  to  an 
estate,  it  may  pass  by  assignment  when  the  land  is  sold  to  which 
it  was  appurtenant.^    Thus,  in  the  case  stated  in  Staples  v.  Sejf- 

•  (6)  1  Bol.  Abr.  391,  tit  Chimin  priyate,  10.  A  right  of  waj,  public  or  privste,  is 
held  to  be  an  incorporeal  hereditament  Nelson  J.,  12  Wendell,  9S  ;  Holman  J.,  1 
Blackf.  45 ;  Cowen  J.,  20  WendeU,  99 ;  Mr.  J.  Cowen  says,  a  pnblic  way,  if  not  an 
hereditament  in  every  sense,  is  certainly  a  quan  hereditament 

(c)  Hewlins  v.  Shippam,  5  Bam.  &  Cress.  2221. 

(d)  Jones  v.  Peidval,  5  Pick.  485. 

(a)  Lyman  v..Amold,  5  Mason,  195.  These  prescriptive  rights  are  stricU  juris.  A 
right  of  way  for  one  purpose  does  not  necessarily  include  a  right  of  way  for  another 
porpose.  The  extent  of  the  right  must  depend  upon  the  circumstances.  Ballard  u. 
Dyson,  1  Taunt  279 ;  Cowlin  v,  Higginson,  4  Mees.  &  W.  245.* 

(6)  Finch's  Law,  17,  31 ;  Year  Book,  7  H.  4,  36,  B. 

'  A  prescriptiTe  right  of  way  through  woodland  or  unindosed  land,  cannot  be  ac- 
quired by  merely  passing  over  such  lands,  without  any  toorlang  or  other  act  to  desig- 
nate the  way.  Watt  v.  Trapp,  2  Bich.  186 ;  Gibson  v,  Durham,  3  Rich.  B.  85 ; 
Caroon  v.  Doxey,  3  Jones  Law  (N.  C.)  23.  In  Derrickson  v.  Springer,  6  Harring. 
(Del.)  21,  it  was  said,  that  a  right  of  way  may  exist  by  prescription,  grant,  usage,  or 
necessity. 

"  Dare  v,  Heathcote,  36  Eng.  L.  &  £q.  564.  A  right  of  way  to  a  particolar  ctose 
cannot  be  enlarged  and  extended  to  other  adjoining  closes.  French  v.  Marstin,  32  N. 
Hamp.  316. 

*  See  Child  v.  Chappell,  5  Selden  (N.  T.)  246 ;  Smiles  v.  Hastings^  24  Barb.  (N.  T.) 
44 ;  Huttemeier  v.  Albro,  18  N.  T.  (4  Smith)  48. 
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dim,  (c)  if  one  be  seised  of  lot  A.  and  lot  B.,  and  he  used  a  way 
from  lot  A.  over  lot  B.,  to  mill,  or  to  a  river,  and  he  sells  lot  A., 
with  all  ways  and  easements,  the  grantee  shall  have  the  same  priv- 
ilege of  passing  over  lot  B.  that  the  grantor  had. 

A  right  of  way  may  arise  from  necessity  in  several  respects.^ 
Thus,  if  a  man  sells  land  to  another  which  is  wholly  surrounded 
by  his  own  land,  in  this  case  the  purchaser  is  entitied  to  a  right 
of  way  over  the  other's  ground  to  arrive  at  his  own  land.    ^^^ 
way  is  .a  necessary  incident  to  the  grant,  and  without  which  the 
grant  would  be  useless,  (d)  ®    This  principle  was  carried  so  i^9^  ^ 
modern  case,  (e)  as  to  be  applied  to  a  trustee  selling  land  he  held 
in  trust,  and  to  which  there  was  no  access  but  over  the  trustee  s 
own  land.    The  right  of  way  in  that  case  passed  of  necessity  as 
incidental  to  the  grant ;  for  tliough  he  conveyed  in  the  ctiaxacter 
of  trustee,  it  could  not  be  intended  that  he  meant  to  make  a  void 

(c)  6  Mod.  3 ;  2  Ld.  Rajm.  922 ;  Newmarch  r.  Brandlings,  8  Swanst  99,  S.  C. 

((f)  Finch's  Law,  63;  Clark  v.  Cogge,  Cro.  Jac.  170;  Oldfield'e  ca«e,  ISfoy,  123; 
Tnmbull  v.  Rivers,  3  M'Cord,  131 ;  Holmes  v.  Seeley,  19  WendeU,  607  ;  IJicbola  v. 
Luce,  24  Pick.  104.  All  the  anthorities  support  the  doctrine,  aays  Mr.  >Voolrych,  in 
his  foil  and  accurate  Treatise  on  the  Law  of  Wajs,  21,  that  in  the  case  of*  a  grant  of 
land  withoat  a  reservation  of  any  way,  a  way  of  necessity  will  pass  as  iacid«nt  to  the 
grant. 

{e)  Howton  v,  Frearson,  8  Term  Bep.  50. 


*  Pheysey  v.  Vicary,  16  Mees  &  W.  384 ;  KimbaU  v,  Cocheco  "B.  B.  T   :j3*o8ter,  448 ; 
McTavish  v.  Carroll,  7  Md.  352. 

*  A  right  of  way  appurtenant  to  land  attaches  to  every  part  of  it,  thoxL^l^  it  may  go 
into  tiie  possession  of  several  persons.    Each  owner  will  be  entitled  to  a  ^way.    Under- 
wood v.  Carney,  1  Cush.  285  ;  Lansing  v.  Wiswall,  5  Denio,  218 ;  Chilfa.    v.  ChappeU, 
5  Selden  (N.  Y.)  246;  Whitney  v,  Lee,  1  Allen,  198;   Lampman  v.  IM^lks,  21  N.  Y. 
505. 

But  a  right  of  way  by  necessity  is  terminated  with  the  necessity.    1  "^^^\).  Ch.  354 ; 
Viall  V.  Carpenter,  14  Gray,  126;  Pierce  v.  Selleck,  18  Conn.  321.     "XTV^^  doctrine  of 
the  latter  case  relative  to  ways  appurtenant  is  perhaps  not  -wliolly  co^^sx^teiit  witb  tbat 
of  the  cases,  supra. 

If  a  piece  of  land  be  sold  for  a  specific  purpose,  without  reservatiox^  ^   -^^^  Tendor  can- 
not have  a  way  by  necessity  inconsistent  with  the  object  of  the  p^x^rxiVkase  *,  ^^»  ^^ 
may  not  bridge  a  canal,  when  the  land  was  sold  for   the   con8tiru.c=t^aon  of  a  canal. 
Seeley  v.  Bishop,  19  Conn.  128. 

Where  a  lot,  having  its  front  in  a  public  street,  is  conveyed,  the    ^r^-^^te©  obtains  no 
right  of  way  of  necessity  over  an  alley  at  the  rear  of  the  lot,  althoa^l:^    ^^^  grantor  has, 
for  more  than  forty  years,  used  the  alley  as  a  way  of  ingress  and  ©S^ir^^sa  fbr  tenants  of 
a  house  owned  by  him  at  the  rear  of  the  lot.    Huttexneier  v,  Albxx>^     ^  Bosw.  (^-  ;  ' 
546.    In  Error  S.  C.  18  N.  T.  48,  it  was  "held  that  the  deeds  execmxti^^is^]^    ^,n  a  partition 
between  the  owners  of  the  alley  and  the  three  lots  adjoimng  convey^ 
the  alley  to  each  owner  of  a  lot. 
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grant,  and  every  deed  must  be  taken  most  strongly  against  the 
grantor.  Lord  Eenyon  said  it  was  impossible  to  distinguish  that 
from  the  ordinary  case  where  a  man  granted  a  close  surrounded 

by  his  own  land.  The  general  rule  is,  that  when  the  use 
*  421    of  *  a  thing  is  granted,  everything  is  granted  by  which  the 

grantee  may  have  and  enjoy  such  use.  (a)  If  one  man 
gives  another  a  license  to  lay  pipes  of  lead  in  his  land  to  convey 
water  to  a  cistern,  he  may  entQr  on  the  land  and  dig  therein  to 
mend  the  pipes,  (b)  So,  if  a  person  has  a  shop  on  another's  soil 
by  permission,  he  has  a  right  of  ingress  and  egress  as  to  the  soil 
between  the  highway  and  the  shop.  The  right  is  necessary  to  the 
enjoyment  of  the  tenement,  (c)  The  maxim  is,  that  qtiando  aUquu 
aliquid  cancedity  ccmcedere  videtuTy  et  id,  sine  quo  res  nti  rum  potest, 

(a)  Co.  Litt.  56. 

{b)  Twysden  J.,  in  Pomfret  o.  Ricroft,  1  Sannd.  821. 

(c)  Doty  V.  Gorham,  5  Pick.  487.  In  Chambers  v,  "Fxary,  1  Teates,  167,  tlie  Su- 
preme Court  of  Pennsjlvania  held,  that  the  owner  of  a  ferry  OTer  a  navigable  stream 
had  no  right  to  land  or  receiye  fireight  on  the  adjoining  banks,  eren  though  the  land- 
ing-place was  a  public  highway,  without  the  owner's  consent  '  The  dedication  oi 
ground  for  the  purpose  of  a  public  road  was  said  to  give  no  right  to  use  it  for  the 
other  purpose.  This  doctrine  was  afterwards  referred  to,  recognized,  and  adopted  bj 
the  same  court,  in  Cooper  v.  Smith,  9  Serg.  &  Rawle,  26.  The  same  principle  is  to  be 
found  in  SavUle,  11,  pi.  29,  where  it  is  said,  that  in  every  ferry  the  land  on  both  sides 
the  water  ought  to  belong  to  the  owner  of  the  ferry,  fbr  otherwise  he  could  not  land  on 
the  other  side.  But  this  strict  and  severe  rule  is  somewhat  relaxed  in  England ;  and 
in  Peter  o.  Kendal,  6  Bam.  &  Cress.  703,  the  K.  B.  denied  the  justness  of  the  candor 
sion  in  SaviUe,  and  held,  that  the  owner  of  a  ferry  need  not  have  the  property  in  Ae 
soil  on  either  side.  It  was  sufficient  that  the  landing-place  was  a  public  highway.  It 
was  a  right  incident  to  the  ferry,  to  use  such  a  landing-place  fbr  the  purposes  of  ar 
ferry.  This  is  the  most  reasonable  conclusion  upon  the  right  to  the  use  of  a  public 
highway  to  which  a  ferry  is  connected.^ 

In  Allen  v.  Famsworth,  5  Yerger,  189,  it  was  held,  that  the  state,  by  virtue  of  the 
right  of  eminent  domain,  might  establish  ferries  wherever  the  legislature  should  deem 
them  necessary  for  the  public  easement,  without  any  regard  to  the  ownership  of  the 
soil,  on  making  just  compensation.  But  in  point  of  fact  all  the  statutes  authorised 
the  grant  of  the  franchise  by  way  of  preference  to  the  owners  of  the  land  on  each  bank 
of  the  river  where  the  ferry  was  established.  So,  by  statute  in  New  York,  the  owner 
of  the  land  through  which  the  highway  adjoining  to  the  ferry  runs,  is  first  entitled  to 
the  license  for  keeping  a  ferry.  N.  Y.  R.  S.  3d  edit.  vol.  i.  642.  By  the  Tennessee 
/  Act  of  1807,  c.  25,  the  owner  of  the  soil  on  each  side  of  the  river  is,  in  exclusion  of 

all  others,  entitled  to  the  ferry.  Without  statute  provision  he  is  not,  as  a  matter  of 
right,  and  because  he  is  owner,  entitled  to  keep  it  Nashville  Bridge  Company  v. 
Shelby,  10  Yerger,  280.  The  case  of  Pipkin  r.  Wynns,  2  t)ev.  (N.  C.)  403,  reco^ 
nizes  the  same  general  right  of  the  sovereign,  but  holds  that  the  owner  of  the  a4iaoent 

1  See  Somerville  v.  Wunbish,  7  Gratt.  205. 
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If  a  man  hath  several  distinct  parcels  of  inciosed  land,  and  he 
V  sells  all  but  one  surrounded  by  the  others,  and  to  which  he  has  no 
way  or  passage  except  over  one  of  the  lots  he  has  sold,  it  has  been 
mad6  a  question,  whether  he  be  entitled  to  a  right  of  way  against 
his  own  deed,  when  he  has  been  so  improvident  as  to  re- 
serve  none.     It  is  said,  in  Clark  v.  *  Cogger  (a)  ^  that  the    *  ^^^ 
law  reserves  to  him  a  right  of  way  in  such  case  from  neces- 
sity.   But  the  position  in  that  case  seems  to  have  beepa  cob^^'^  ^ 
the  doctrine  in  the  prior  case  of  Bell  v.  BabtJiorpe,  (6)  where  it 
was  held,  that  if  a  man  had  a  close,  and  a  wood  adjoining  i*»  ^^ 

land  is  entitled  to  the  preference,  and  if  he  refuses  to  exercise  the  fraacbis^i  it  ^^J  ^ 
granted  to  another,  on  making  compensation  to  the  owner  of  the  fee  for  tlxe  use  of  the 
soU,  and  this  must  be  done,  although  there  be  a  public  highway  leading  to  the  river  on 
both  sides.    This  decision,  like  those  in  Pennsylvania,  construes  more  stxicily  than  the 
late  English  case,  the  easement  of  a  public  highway  leading  to  the  river.       The  law  in 
Kentucky  in  respect  to  ferries  is,  that  the  owner  of  land  on  the   river  Ohio  is  alone 
entitled  to  be  the  grantee  of  a  ferry  across  it.    It  is  a  franchise  incident    to  ^^  ^^^^* 
and  is  valuable  property.    But  no  ierry  is  to  be  granted  within  a  mile  and  a  half  of 
one  previously  established,  unless,  in  the  opinion  of  the  granting   power,  the  public 
interest  shall  require  it,  and  the  abuse  of  that  discretion  is  subject  to  jn-dicial  control. 
Carter  v.  Kalfus,  6  Dana,  43.    Though  a  ferry  franchise  be  a  statutory    incident  to 
land,  yet  the  beneficial  interest  may  be  transferred  to  another,  and  enti-tle   him  to  the 
profits.    Kennedy  r.  Covington,  8  Dana,  59.    The  statute  provision  ixx    some  of  the 
western  states  is,  that  no  person  shall  keep  a  ferry  so  as  to  demand  an.^   xeceive  pay* 
witiiout  a  license,  to  be  granted  and  regulated  by  the  County  Conrts.   Ite^v^sed  Statutes 
of  Missouri,  1835. 

It  was  declared,  in  Bowman  r.  Wathen,  2  MXean,   376,    that  tJne  right  to  a 
ferry  attaches  to  the  riparian  proprietor,  and  it  cannot  be  taken  frorxx    liim- without 
compensation.     The  riparian  owner  on  a  navigable  river  may  convoy    the  soil,  ex-  , 
cepting  the  right  of  ferriage.    This  right  of  ferriage  becomes  an  inco:r*poTeal  hereditr 
ament,  and  may  be  granted  the  same  as  a  rent,  and  the  grantee  will  l^^^ve  a  right  to 
use  the  soil  for  flerryways,  and  for  no  other  purpose.     By  the  lawa    o^  Indiana  this 
ferry-right  is  assignable.    It  is  real  estate,  and  descends  to  the  heir^^   ^^^^^  is  subject 
to  dower  and  the  other  incidents  of  real  property ;  and  in  Illinois,  fex^r^^^  ^SQ  declared 
to  be  publici  juris,  and  can  be  granted  by  the  sovereign  po-wer,  and  l-j^^^^j^^g^j^  -poBseasoTS 
are  not  thereby  entitled  to  the  ferry  franchise.     Mills  v.  "County  C^oxmh.  2  Scamm. 
53.1 

(a)  Cro.  Jac.  170. 

(6)  Cro.  Eliz.  300. 


1  In  Young  v,  Harrison,  6  Geo.  130,  S.  C.  9  Geo.  359,  it  is  heX^L 
owner  has  not,  as  a  matter  of  right,  the  privilege  of  keeping  a  ferry-, 
from  a  grant,  actual  or  implied.    A  ferry  may  be  validly  granted  if' 
minus  be  subject  to  the  jurisdiction  of  the  state  granting  it.     That     i 
to  the  other  shore  may  aflfect  the  value  of  the  ferry,  bnt  not  its  -v- 
Babcock,  11  Wendell,  590 ;  Conway  v,  Taylor's  Ex.  1  Black,  603. 

1  Pinnington  v.  Galland,  20  £ng.  L.  &  Eq.  561. 
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time  out  of  mind  a  way  had  been  used  over  the  close  to  the  wood, 
and  he  then  sells  the  close  to  one  man,  and  the  wood  to  another, 
the  grantee  of  the  wood  has  no  right  of  way  over  the  close,  for 
,  the  grantor  had  excluded  himself,  as  he  had  sold  the  dose  without 
reserving  such  a  right ;  and  as  he  had  lost  his  right,  he  could  not 
communicate  any  to  the  grantee  of  the  wood.  But  in  this  last 
case,  it  did  not  appear  to  be  necessary  to  go  over  the  close  in  ques- 
tion to  the  wood,  and  there  might  have  been  another  way  to  it; 
and  the  weight  of  authority  is,  that  the  grantor  has  a  right  of  way 
to  his  Remaining  land,  in  case  of  necessity,  when  he  cannot  other- 
wise approach  his  land. .  The  law  presumes  a  right  of  way  re- 
served, or  rather  gives  a  new  way,  from  the  necessity  of  Hie  case, 
and  the  new  right  of  way  ceases  with  the  necessity  for  it.  (e)  Thw 
principle  of  law  has  been  for  a  long  time  recognized.  Thus,  in 
Packer  v.  Wehted^  (d)  decided  in  the  Upper  Bench,  imder  the  pro- 
tectorate of  Cromwell,  A.  had  three  parcels  of  land,  and  there 
was  a  private  way  out  of  the  first  parcel  to  the  second,  and  out  of 
the  first  two  parcels  to  the  third.  B.  purchased  all  these  parcels, 
and  then  sold  the  first  two  to  C.  There  was  no  way  to  the  land 
not  sold  but  through  the  other  two  parcels;  and  the  court  ad- 
judged that  the  way  continued  from  necessity,  and  that  the  party 
was  not  liable  in  trespass  for  using  it.    So  also,  in  Ihitton  v.  Toy- 

lor,  (e)  A.  owned  two  closes,  B.  and  C,  and  there  was  no 
*423    passage  to  close  B.  but  through  close  C,  *and  he  sold 

close  0,,  and  it  was  held,  upon  plea  and  demurrer,  that  the 
.  right  of  way  stiU  existed  from  necessity,  aud  that  it  was  not  for 
the  public  good  that  close  B.  should  be  left  uncultivated.  This 
last  case  is  supposed  to  be  binding;  and  Lord  Kenyon  said,  in 
Howton  y.  Frear9on,  (a)  that  he  was  prepared  to  submit  to  the  ex- 
press authority  of  it,  though  his  reason  was  not  convinced,  and  he 
thought  there  were  great  difficulties  in  the  question. 

But  the  doctrine  of  the  case  of  Button  v.  Taylor  received  con- 
firmation in  Buckby  v.  Coles,  (h)  where  it  was  decided,  that  if  a 
person  owned  close  A.,  and  a  passage  of  necessity  to  it  over  close 
B.,  and  he  purchased  close  B.,  and  thereby  united  in  himself  the 
title  to  both  closes,  yet  if  he  afterwards  sold  close  B.  to  one  per- 

(c)  Holmes  o.  Gofing  &  EDiott^  2  Bing.76;  9 Moore,  166,  8.  C ;  Collinfl  v.  Frai»- 
tice,  15  Conn.  39. 

(d)  2  Sid.  39.  (a)  S  Term  Bep.  50. 

(e)  2  Latw.  14S7.  \h)  5  TMnt  311. 
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•  son,  without  any  reservation,  and  then  close  A.  to  another  person, 
the  purchaser  of  close  A.  has  a  right  of  way  over  close  B.    This 
case  seems  to  put  an  end  to  all  doubts  as  to  the  existence  of  a 
right  of  way  from  necessity,  even  over  the  land  which  the  claiDO-  . 
ant  of  the  way  had  previously  sold. 

If  a  right  of  way  be  from  close  A.  to  dose  B.,  and  both  closes 
be  united  in  the  same  person,  the  right  of  way,  as  well  as  all 
other  subordinate  rights  and  easements,  is  extinguished  by  the 
xLnity  of  possession,  (c)    But  there  is  a  distinction  between  a  right 
of  way  existing  from  necessity,  and  one  merely  by  way  of  ease- 
ment or  convenience.    The  former  is  not  extinguished,  by  the 
unity  of  possession,  as  a  right  of  way  to  a  church  or  martet,  or  a 
right  to  a  gutter  carried  through  an  a<^oining  tenemeixt,  or  to  a 
watercourse  running  over  the  adjoining  lands,  (d)      Sergeant  Wil- 
liams (e)  ^  is  of  opinion,  that  the  right  of  way,  when  claLoa^d 
by  necessity,  is  foimded  entirely  *  upon  grant,  and  derives   *  424 
its  force  and  origin  from  it.     It  is  either  created  by  expross 
words,  or  it  is  created  by  operation  of  law,  as  incicloixt  to  the 
grant ;  so  that,  in  both  cases,  the  grant  is  the  foiuadation  to  the 
title.    If  this  be  a  sound  construction  of  the  rule,  thexi.  It  follows, 
that,  in  the  cases  I  have  mentioned,  the  right  of  tlie  girstntor  to  a 
way  over  the  land  he  has  sold,  to  his  remainiog  laixd,  must  be 
fou&ded  upon  an  implied  restriction,  incident  to  the    grant,  and 
that  it  cannot  be  supposed  the  grantor  meant  to  depxrl^^^  himself 
of  all  use  of  his  remaining  land.    This  would  be  placiixg  the  right 
upon  a  reasonable  foundation,  and  one  conBiBtent  with,  -tlxe  general 
principles  of  law.  (a) 

(c)  Whalley  r.  Thompson,  1  Bos.  &  Pull.  371.  . 

{d)  Popham  J.,  in  Jorden  v.  Atwood,  Owen,  121 ;  Shury  w.  Piggoti,  8  B^lst.  339 ; 
Cruise's  Dig.  tit.  Ways,  23,  24 ;  Note  to  1  Bos.  &  PnU.  374- 

(0)  Note  6  to  1  Saond.  333. 

(o)  In  Cooper  ».  MaHpin,  6  Misson.  624,  the  court,  after  much  Ai^^ixiBsioTi  9Si^  ^^" 
dsm  of  the  cases  referred  to  in  the  two  preceding  pages,  concluded  t:Vx^.t;  a  tigVit  of  -way 
ftom  necessUy  does  not  exist  from  one  part  of  the  daimant's  land  to  ^^[xotlier  pait  of  t^« 
same  contiguous  tract,  over  the  land  of  another.    The  question  mTia.'^i   depend  upon  <ar-^ 
cumstaoces.    No  doubt  it  must  be  a  caae  of  necessity,  and  not  of  cor^-^^^^^^j^ce  merely ; 
and  when  that  necessity  does  exist,  and  there  be  no  access  to    ti^,^    <>iiumaa*'*  ^^^ 
without  a  way  oyer  another's  land,  that  right  of  way  mnst  exist,  to   1:>^  ,^ged,  of  course, 
with  the  least  inconvenience  or  detriment  to  the  other's  land.    X?!;^^  Eug^  *^*^®*  ^^ 
ferred  to  appear  to  me  to  declare  a  rule  sound  in  reaaon  and  in  la^v^. 

^  Proctor  V.  Hodgson,  29  £ng.  L.  &  Eq.  458. 

1  Ibid. ;  Screven  v.  Gregorie,  8  Rich.  158 ;  Anderson  v.  Buchan^^ji^^  ^   j^^^.  132 ;  Ban*" 

irez  V.  McCk)rmick,  4  Cal.  245. 
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There  is  a  temporary  right  of  way  over  the  adjoining  land,  if  * 
the  highway  be  out  of  repair,  or  be  otherwise  impassably,  as  by  a 
flood.  But  this  right  of  going  upon  the  adjoining  land  applies  to 
public  and  not  to  private  ways.  (()  A  person  having  a  right  to  a 
private  way  over  another's  land,  has  no  right  to  go  upon  the 
adjoining  land,  even  though  the  private  way  be  impassable  or 
founderous,  by  being  overflowed  by  a  river .^  The  reason  given  is, 
that  the  owner  of  the  way  may  be  bound  to  repair,  and  the  impas- 
sable state  of  the  private  way  may  be  owing  to  his  own  neglect; 
but  if  public  roads  become  impassable,  it  is  for  the  general  good 
that  the  people  should  be  entitled  to  pass  in  another  direction. 
There  may  be  a  distinction  between  a  private  way  arising  from 
necessity,  and  a  private  way  founded  on  grant  or  prescription; 
and  such  a  distinction  was  alluded  to  by  one  of  the  judges  in 
Tayhr  v.  Whitehead.  K  a  person  be  obliged,  of  necessity,  to  go 
over  another's  farm  to  arrive  at  the  land  which  the  other  sold 
him,  and  the  private  way  assigned  be  destroyed  by  a  flood  or  oth- 
ei*wise,  he  may  of  right  cross  the  farm  on  another  line,  and  he  is 
not  obliged,  at  his  peril,  to  keep  such  a  road  of  necessity  in 
*425  repair.  By  selling  land  surrounded  *with  his  own,  the 
grantor  has  bound  himself  to  furnish  the  purchaser  a  rea* 
sonable  passage  to  it.^ 

The  right  of  way,  as  to  a  foot  or  tow  path  along  the  bank^  of 
navigable  rivers,  has  been  a  subject  of  great  discussion,  and  of 
much  regulation  in  the  laws  of  difierent  nations. 

In  the  civil  law,  the  banks  of  public  rivers  and  the  sea-shore 
were  held  to  be  public.     Riparum  u9ub  pullictia  est;  litUmm 

(6)  Taylor  v.  Whitehead,  Doug.  745 ;  Henn's  case,  W.  Jones,  296 ;  3  Salk.  182,  pi. 
4 ;  2  Blacks.  Com.  36. 

.  *  William  v.  Safibrd,  7  Barb.  (N.  Y.)  309.  It  is  said  that  a  private  way  by  gnnt, 
and  a  priyato  way  ex  necessitate,  after  the  latter  has  been  selected,  stand  on  the  same 
footing.  And  the  owner  of  a  private  way  has  no  right  to  cut  ditehes  to  repair.  Gap- 
ers V.  McKee,  1  Strob.  164. 

•When  the  owner  of  land,  over  which  there  is  a  prescriptive  right  of  waj,  closes  such 
way  and  opens  a  new  one,  which  is  used  ibr  less  than  twenty  years,  he  cazmot  dote 
the  new  way,  without  restoring  the  old  one.    Hamilton  v.  White,  1  Selden,  9. 

A  grantor  of  land  may  create  a  right  of  way  in  his  own  favor,  by  reservation  or  ex- 
ception, either  in  gross  or  annexed  to  his  land.    Bowen  o.  Conner,  6  Cosh.  132. 

^  Where  tenants  in  common  of  lands  unite  in  a  map  laying  out  roads,  and  convey 
with  reference  to  the  map  and  to  the  roads  as  boundaries,  the  grantees  have  a  right  of 
way.    Smyler  v.  Hastings,  22  N.  Y.  217. 
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qaoque  urns  publicus  est  Jure  gentium,  (a)    The  law  of  nations  wafe 
here  used,  for  natural  right,  and  not  international  law,  in  the 
modern  sense  of  it ;  and  it  is  stated  in  the  Institutes  of  Justinian, 
that  all  persons  have  the  same  liberty  to  bring  their  vessels  to 
land,  and  to  fasten  ropes  to  the  banks  of  the  river,  as  they  have  to 
navigate  the  river  itself.     These  liberal  doctrines  of  the  Boman 
law  have  been  introduced  into  the  jurisprudence  of  thos^  nations 
of  Europe  which  have  followed  the  civil,  and  made  it  essentially 
their  mimicipal  law.    Thus,  in  Spain,  the  sea-shore  is  common  to 
the  public ;  and  any  one  may  fish,  and  erect  a  cottage  for  shelter. 
The  banks  of  navigable  rivers  may  also  be  used  to  assist  naviga- 
tion. (J)    In  the  French  law,  navigable  or  floatable  rivers,  as  they 
are  termed,  have  always  been  regarded  as  dependencies  of  the 
public  domain,  and  the  lands  on  each  side  subject  to  the  seMtude 
or  burden  of  towing-paths  for  the  benefit  of  the  public.  (^) 

The  English  law  was  anciently  the  same  as  the  Ronaaxi   • 
*law,  if  we  may  judge  from  the  authority  of  Bracton,  («)    *426 
who  cites  the  words  of  the  civil  law,  declaring  th.e   banfcs 
of  navigable  rivers  to  be  as  much  for  public  use   as  t-lie  rivers 
themselves.    So,  Lord  Holt  held,  (i)  that  every  man,  of   common 
right,  was  justified  in  going  with  horses  on  the  banks  of   navigable 
rivers  for  towing.    But  Sir  Matthew  Hale,  in  his  treatise  De  Jure 
Maris,  and  in  which  he  has  exhausted  the  learning  ooncerning 
public  property  in  the  sea  and  rivers,  and  collected  all  titie  law  on 
the  subject,  concluded  that  individuals  had  a  right  to  q.  -tow-path, 
for  towing  vessels  up  and  down  rivers,  (m  TncJcing  ot     'rea%(yncibl^ 
compensation  to  the  owner  of  the  land  for  the    ^amago^  (c)    This 
condition,  which  he  annexes  to  the  privilege,  sliows,  -tJiat,  in  his 

(a)  Inst.  2, 1,  4,  5.  The  bank  of  a  river  is  that  wMcli  contwna  ^t:^^  ,,^ter  in  its 
utmost  height  Bipa  ea  jnttatur  ease,  qua  pUmssimtan  Jlutnen  continc^,  V\%-  ^i  ^^» 
3,  1. 

(6)  Institutes  of  the  CivU  Law  of  Spain,  by  Doctors  Asso  and  ^ML^fc^^xxieV,  >>•  %  ^**  ^' 
This  is  also  the  law  in  Louisiana ;  the  banks  of  navigable  rivers,  tlio  va.^ti  tJiey  «c®  "^J 
property  of  those  who  possess  the  adjacent  lands,  are  nevertheless  a^^Vri^^^t  to  ^^  p^^^^ 
use  so  fiEur  tiiat  vessels  may  make  fast  to  the  shore  and  to   the  trees    'f^X^^xited  t^ere,  ax^^ 
they  may  be  unloaded,  and  the  goods  deposited  and  nets  dried  theirs  _  ^^  gjiy  per8<>^* 

may  build  cabins  on  the  searshore  for  shelter,  and  fiab.  from  the  shoir^^  ^^^i^  moor  Bhip« 
and  dry  nets  there.  CivU  Code,  arts.  443,  446 ;  Hanson  v.  City  Co-ti^^^-^^-^  of  Lafayett^t 
is  Louis.  295. 

(c)  Ferrier's  Inst  2, 1,  4,  5,  and  note,  IMd. ;  Code  Napoleon,  No»_      S38,  650. 

(a)  Lib.  1,  c.  1^  sec  6. 

(6)  1  Ld.  Raym.  725 ;  6  Mod.  163.  (c)  Harg.  L.  ri?  _     3^^  gg^  87. 
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Opinion,  there  was  no  such  common  right  in  the  English  law, 
masmuch  as  it  depended  on  priyate  agreement  with  the  owner 
of  the  soil.  The  point  remained  in  tins  state  of  nncertainl^y 
until  the  case  of  BaU  v.  Herbert^  in  1789,  {d)  brought  the  whole 
doctrine  into  discussion.  The  case  was  respecting  a  claim  to  tow 
on  the  bank  of  the  riyer  Ouze,  in  Norfolkshire,  with  men  aad 
horses,  whenever  it  was  necessary  for  the  purposes  of  navigation, 
doing  as  little  damage  as  possible.  It  was  admitted  that  the 
Ouze  was  a  navigable  river,  where  the  tide  ebbed  and  flowed. 
The  question  was,  whether,  at  common  law,  the  public  had  a  right 
to  tow  vessels  on  the  banks  of  either  side  of  a  navigable  river ; 
and  it  was  investigated  and  argued  with  great  ability.  All  the 
cases  bearing  on  the  question  were  collected  and  reviewed,  and 
the  court  concluded  that  there  was  not,  and  never  had  been, 
any  right  at  common  law,  for  the  public  to  tow  on  the  banks 
of  navigable  rivers.    The  claim  was  directly  contrary  to  common 

experience;  and  it  was  observed  by  Lord  Kenyon,  thai 
*427    the  navigators  *on  the  Thames  were  frequently  obliged, 

at  several  places,  to  pass  from  one  side  of  the  river  to 
the  other,  with  great  inconvenience  and  delay,  because  they  had 
no  such  general  right.  It  was  admitted,  that  on  many  navigable 
rivers,  there  was  a  custom  to  tow  on  the  banks ;  but  the  privilege 
in  those  cases  rested  on  the  special  custom,  and  not  on  any  com- 
mon-law right.  The  statutes  which  have  given  a  right  of  towing 
on  parts  of  the  Severn,  Trent,  and  Thames  are  evidence  that  no 
such  general  right  before  existed,  (a) 

(2.)  Of  riparian  rights. 

It  is  a  settled  principle  in  the  English  law,  that  the  right  of  soil 
of  owners  of  land  bounded  by  the  sea,  or  on  navigable  rivers, 

(d)  8  Term  Rep.  253. 

(a)  In  Kew  York  it  has  been  adjudged,  after  a  rery  able  and  thorangh  examina- 
tion of  the  question,  that  the  public  hare  not  the  right  to  nae  and  occapy  the  soil  of 
an  individnal  adjoining  navigable  waters,  as  a  pnblic  landing  and  place  of  deposit  of 
property  in  its  transit,  against  the  will  of  the  owner,  although  such  user  has  been  con- 
tinued upwards  of  twen^  jears  with  the  knowledge  of  the  owner.  Pearsall  v.  Pott, 
20  Wendell,  111 ;  S.  C.  22  Wendell,  425.  On  the  other  hand,  it  is  held,  in  Missouri, 
that  nayigators  and  fishermen  are  entitled  to  the  temporary  use  of  the  banks  of  the 
nayigable  rivers  in  that  state,  though  owned  by  private  individuals,  for  the  purpose  of 
landing  and  repairing  their  vessels,  and  exposing  their  sales  and  mercfaandiao.  But 
this  use  is  only  for  transient  purposes,  and  under  restrictions.  OTaUen  v.  Daggett,  4 
Missou.  843.  . 
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where  the  tide  ebbs  and  flows,  extends  to  high-water  mark ;  and 
the  shore  below  common,  but  not  extraordinarj  high-water  mark, 
belongs  to  the  state  as  trustee  for  the  public;  and  in  England 
the  crown,  and  in  this  country  the  people,  have  the  absolute 
proprietary  interest  in  the  same,  though  it  may,  by  grant  or  pro- 
ascription,  become  private  property.^    The  public  have  at  coDODa^^^ 
law  a  right  to  navigate  over  every  part  of  a  common  navigable 
river,  and  on  the  large  lakes;  and  in  England  even  the  crown 
has  no  right  to  interfere  with  the  channels  of  public  naviga-ble 
rivers.2    They  are  public  highways  at  common  law.     Tb.e  sover- 
eign is  trustee  for  the  public,  and  the  use  of  navigable  paters  is 
inalienable.    But  the  shores  of  navigable  waters,   and    ^^  soil 
under  them,  belong  to  Ihe  stat^  in  which  they  are  sitixated,  as 
sovereign.  (5)  ^    The  right  of  sovereignty  in  public   rivexs  above 
the  flow  of  the  tide  is  the  same  as  in  tide  waters  }  they  are  i'***^ 
pnbliciy  except  that  the  proprietors  adjoining  such  rivers  own  the 
soil,  ad  jUum  aquce.  {c)    But  grants  of  land,  boundei    on  rivers, 

(h)  Pollard  v.  Hagan,  3  How.  U.  S.  212. 

(c)  Horle,  de  Jure  Maris,  c.  4,  5,  6 ;  Bex  v.  Smith,  Doug.  441  ;    Williams  v.  "Wil- 
cox,  1  Willmore  &  Hodges,  477 ;  La  Plaisance  Bay  Harbor  v.    City    o^*  Monroe,  1 
Walker  (Mich.)  Ch.  155  ;  Lonisiana  Ciyil  Code,  art.  442,  443,  444.      In  Coimecticat,  U 
was  held,  in  the  case  of  East  Haven  v.  Hemingway,  7  Conn.  186,  that  t^kn^  owners  ot 
land  adjoining  a  navigable  river  have  an  exclusive  right  to  the  soil  between  high  and 
low  water  mark,  for  the  purpose  of  erecting  wharves  and  stores.     BcLt;  aoe  tn/ra,  432, 
note,  cases  contra;  and  thQ  case  of  Chapman  v.  Kimball,  9   Conn.  88,  «3ao  recognized 
the  English  rule ;  and  it  is  there  held,  that  the  riparian  proprietor  on  a  ixst^vigable  river 
or  arm  of  the  sea,  is  not  entitled  to  the  seaweed  which  grows  and  accx&jcmilates  on  the 
bed  below  low-water  mark.    It  belongs  to  the  public    In  th.e  case  of'    the  Canal  Ap- 
praisers 17.  The  People,  17  Wendell,  571,  Chancellor  Walworth  stated  tlx^  true  rule  of 
the  common  law  to  be,  that  grants  embracing  within  th^r  hounds  'tri^-^^^g,^  fg^  gtnooM 
above  tide-water,  convey  not  only  the  banks,  but  the  beds  of  the  riverm    ^^^  stxeBins,  and 
the  islands  therein,  unless  clearly,  by  the  grant  itself,  excluded  from,  xt^      igut  the  right 


1  Gould  V,  Hudson  River  B.  R.  Co.  2  Sdden  (N.  Y.)   522  ;  Peo^-^^  ^.  Tibbetts,  1« 
N.  T.  (5  Smith)  523. 

^  If  a  vessel  cannot  reach  her  destination  in  a  smg;le  tide,  she 
between  high  and  low  tide  during  the  ebb.    But  a  vessel  will  noti 
necessarily  running  upon  oysters  deposited  in  the  bed  of  the  streazxx^ 
V.  Brooke,  7  Adol.  &  Ell.  (N.  S.)  339. 

»  See  Smith  v.  Leynus,  4  Selden,  472;  Stuart  v.  Clark,  2  Swaaj., 
City,  1  Dutch.  (N.  J.)  525.    Also  Howard  v.  IngersoU,  13  Howr. 
the  legal  extent  of  banks  or  shores  of  navigable  rivers  is 
synonymous  with  shore.    Littlefield  v,  Littlefield,  28  lAaine,  180 
a  distinction  between  "  bank  "  and  "  shore,"   McCullongh  v,  Waixm. 
171.    Sec  Commonwealth  v,  Roxbury,  9  Gray,  451,  in  note. 


juatlfted  in  nn- 
The  ^y^*'  ^• 

.  State  »•  •^^'^y 
•   6.  881,  whew 

.other  case  ««*^ 
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or  upoD  the  mai^ius  of  the  same,  or  along  the  same,  above  tide- 
irater,  can?  the  exclusive  right  and  title  of  die  grantee  to  the 
centre  of  the  stream,  unless  the  tenos  of  the  grant  clearly  denote 
the  intention  to  stop  at  the  edge  or  margin  of  the  rirer ;  and  thd 
public,  in  cases  ivhere  the  river  is  navigable  for  boats  and  rafts, 
have  an  easement  therein,  or  a  right  of  passage,  subject  to  the. 
jus  pvHicum  as  a  pubhc  bighTa7.(<2)  *    The  proprietors  of  the 

of  the  gnnteo  to  the  riven  or  Btreanu  above  dde-water,  if  the;  he  nftvigable,  is  not  ab- 
Bolnle,  hot  subject  to  the  right  of  the  public  to  ase  the  waters  at  a  highwa/,  for  tba 
pauBge  of  bouts,  ftc  The  commoii-law  rule,  howerer,  does  not  applj  to  large  navi- 
gable lakes,  nor  to  riven  conatitating  the  boundaries  between  Nev  York  and  otfaec 
states.  In  the  State  of  New  Tork,  bj  Blatate,  N.  T.  B.  8.  3d  edit.  vol.  L  78,  79,  it  U 
dedared,  that  whenever  two  conntiea  are  separated  &om  each  other  by  a  river  or  creek, 
the  middle  of  the  channel  is  the  dirision  line ;  and  if  the  bonndarj  line  crossea  an 
island,  the  whole  of  it  is  deemed  to  be  within  the  county  in  which  the  greater  part  e^ 
it  lies ;  and  the  officers  of  the  counties  bordering  on  Seneca  Lake,  xnd  of  the  fonntie* 
of  Kings,  Richmond,  and  New  York,  on  the  waters  in  Kings  and  Richmond,  soaih  of 
New  Tork,  have  concurrent  civil  and  criminal  jurisdiction  fbr  the  purpose  of  serving 

(d)  Hale,  de  Jure  Uaris,  6,  9,  22, 36 ;  Palmer  v.  Uolligan,  3  Caines,  318 ;  The  River 
Banne,  Daviee,  152,  I5S,  157 ;  Deerfield  v.  Anus,  17  Pick.  41 ;  Commisaionera  of  (be 
Canal  fund  v.  Kemshall,  26  Wendell,  4M;  Child  x.  Starr,  4  HiU  (N.  T.)  369,  ST9; 
Adams  V.  Pease,  2  Conn.  481 ;  Eison  s.  ii'lSasmr,  Eeir,  N.  P.  Ml ;  Bownua 
V.  Walken^  3  M'Lean,  376;  Walton  v~  TtOl,  14  Barb.  (N.  Y.)  216.  In  Pennsyl- 
vania it  is  held,  that  the  ownen  of  land  on  the  nvers  Delaware  and  SchuylkiU  have  k 
right  to  the  land  between  high  and  low  water  mark,  subject  to  the  pnblic  easement,  or 
right  to  pass  over  it  when  covered  by  the  vraier.  Boll  t>.  Slack,  S  Wharton,  SOS.* 
The  riparian  proprietor  also  owns  the  land  in  the  river  Ohio,  between  high  and  low 
water  mark.  Lessee  of  M'Cnlloch  v.  Alen,  2  Ohio,  307 ;  Lessee  of  Blanchard  e.  Por^ 
ter,  II  Ohio,  138.  By  compact  between  PeQuaylvoaia  and  New  Jersey,  the  river 
Delaware  remains  a  common  highway,  eqnally  free  and  open  to  both  states,  bnt  each 
state  reserves  the  right  of  regulating  the  fisheries  on  the  Delaware  annexed  to  their 
respective  shores,  and  each  state  e:(ercise8  concurrent  jorisdictioii  on  the  walen  of  iha 
river.  So,  by  compact,  the  hoandary  line  between  New  York  and  New  Jersey,  on  the 
Hudson  River,  is  the  middle  of  the  river,  bat  the  exclusive  jurisdiction  over  the  waten 

*  Walker  v.  Shepardsou,  4  Wis.  486.  If  a  riparian  proprietor  diverts  the  water  of  » 
mnning  stream  into  his  own  land,  so  as  to  leave  insufficient  for  navigation  in  the  nat- 
ural channel,  the  pnblic  may  navigate  the  new  channel.  Dwinel  c.  Barnard,  38  Maine, 
554. 

If  a  stream  may  he  used,  though  only  at  certain  seasons  of  the  year,  for  floating  down 
logs,  the  capacity  for  such  use  will  render  it  subject  to  the  jus  puUicum,  at  least  for 
that  purpose.  BVown  f .  Chadboume,  31  Maine,  9 ;  Moore  tt.  Sanbome,  S  Gibbs 
(Mich.)  519]  Morgan  v.  King,  IS  Barb.  (N.  Y.)  277;  and  8.  C.  30  Barb.  (N.  T.)  9; 
Lounau  v.  Benson,  8  Mich.  18 ;  Barclay  B.  R.  Co.  v.  Befison,  36  Penn.  SlUe,  194. 
See,  however,  Munson  «.  Hnngerford,  6  Id.  365. 

*  Lehigh  Valley  R.  R.  Co.  v.  Tmne,  38  Penn.  State,  306 ;  Bailey  v.  MUtonherger, 
31  Peon.  Stale,  37. 
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adjoining  banks  have  a  right  to  use  the  land  and  water  of  the 
riyer,  as  regards  the  public,  in  any  way  not  inconsistent  with  the 

of  the  rivers  and  bajs,  but  not  reaching  to  the  wharves  and  improvements  on  the  Jer- 
sey shore,  is  in  New  York.    So,  New  Jersey  has  exclusive  jurisdiction  over  the  waters 
of  the  Sound  between  Staten  Island  and  New  Jersey,  with  like  reservations.    Big^^^ 
of  property  in  each  state  reach  to  the  middle  of  the  rivers.    Elmer's  Dig.  562.*    The 
ordinance  of  Congress  of  13th  July,  \1B1,fir  ike  government  of  the  Territory  ofihe  United 
States  northwest  of  the  river  Ohio,  declared  it  to  be  a  fundamental  provision,  to  remain 
forever  unalterable,  that  the  navigable  waters  leading  into  the  Mississippi  and  St.  Xaw- 
rence,  and  the  carrying-places  between  the  same,  should  be  common  highways*  ^^^ 
forever  free.    But  this  provision  did  not  abolish  or  impair  the  common-law  px«^<^^P^®» 
that  he  who  owns  the  lands  on  both  banks  owns  the  entire  river,  subject  orHj  ^  ^^ 
easement  of  navigation ;  and  he  who  owns  the  land  upon  one  bank  only  owtis  to  the 
middle  of  the  river,  subject  to  the  same  easement.     Gavitt  v.  Chambers,  3  Oliio>  496. 
Nor  did  it  prohibit  the  legislatures  of  the  state  to  improve  the  navigatioii  of  s^^ch  rivers 
and  carrying-places  by  canals,  railroads,  and  turnpikes,  and  for  charging  tolls  for  such 
mcreased  facilities.    Spooner  r.  M'Connell,  1  MTean,  337.    All  the  navigfiibl©  waters 
in  the  western  states  and  territories  have,  by  successive  acts  of  Congress,  been,  declared 
public  highways,  as,  see  acts  of  May  18,  and  June  I,  1796,  March  3,  1803,  IiAarch  26, 
1804,  March  3,  1811,  February  20,  1811,  April  8,  I8I2,  June  4,  1812,   Marcl^  1, 1817, 
May  8, 1817.    In  the  case  of  Middleton  v,  Pritchard,  3  Scamm.  610,  this    smtject  was 
learnedly  discussed,  and  it  was  justly  held,  that  at  common  law  the  title  of  tbe  riparian 
proprietor,  bounded  by  a  navigable  stream,  extended  only  to  high-i^ater  niairlK,  and  in 
streams  not  navigable,  the  rights  of  the  riparian  proprietor  extended  ex.olix8ively  to 
the  middle  thread  of  the  current.    That  arms  of  the  sea,  and  streams  wlxex-^  the  tide 
ebbs  and  flows,  are  by  the  common  law  deemed  navigable ;  and  streams    skl>ove  tide- 
water, though  navigable  in  fact,  are  not  deemed  navigable  in  lai^.''     All    ^o^ernment 
grants  bounded  upon  a  river  not  navigable  entitle  the  grantee  to  all  islands  lying  be- 
tween the  mainland  and  the  centre  thread  of  the  current,  for  grants  by  tH^    government 
are  to  be  construed  by  the  common  law,  unless  the  government  qualify  or  eocdude.  z^cet  construe- 
tion  ;for  where  government  makes  a  grant,  and  does  not  reserve  any  right  or  interest  thai  cotdd 
pass  by  the  grant,  and  shows  no  intention  to  make  such  reservation,  the  grant  mtAs^  be  intended 
to  include  all  that  might  pass  by  it.     Grants  are  to  be  taken  most  strongly  agcur^^^  ^  grantor. 
The  clear  and  frank  exposition  of  the  common  law  in  this  learned  case,  ^.xxd  especially 
in  respect  to  government  grants,  does  honor  to  the  court  wliicli  deliv^^r^^  ^^    It  was 
further  declared,  that  the  Mississippi  Biver  was  not  a  navigable  6trecv:xxx   at  common, 
law, imd  the. title  of  the  riparian  proprietor  extended  to   tlie  middle    "tliread  of  the 
stream,  including  islands,  &c.,  but  that  navigators  had  not  only  the  px-v>rWege  of  boat- 
ing upon  the  water,  but  to  land  and  fiisten  their  vessels   and  boats   -ticzk  ^^^^  shore,  for 
that  this  was  a  part  of  the  public  easement,  which  the  owners  of  the  le^.:*:!^^^  tnust  bear. 
The  same  question  as  to  the  rights  of  the  Mississippi  in  tliQ  riparian.    ^z^-^^T^et  'waa  ^^^ 
learnedly  discussed  in  Morgan  v.  Beading,  8  Smedes  &   Marsh.  a3&^   ^^^  ihe  same 


•  Where  a  state,  possessing  a  river,  cedes  the  territory  on  ih^ 
making  the  river  the  boundary,  it  retains  the  river,  as   to   soil  and  j 
there  are  express  stipulations  to  the  contrary.    Ho'ward  v,  Ingera 
381. 

T  This  would  appear  to  be  the  role  in  Wisconsin.     "Walker  v. 
486. 


ion,  ^^ 

X3  How.  tJ.  S. 
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eaeemeitt;  and  neither  the  state  nor  any  other  iudiTidnnl  has 
the  right  to  divert  the  stream,  and  render  it  less  nseliil 

•  428  to  the  owners  of  the  soil,  (e)  It  •  would  require  an  ex- 
press exception  in  the  grant,  or  some  clear  and  unequivocal 

declaration,  or  certaia  and  immemorial  usage,  to  limit  the  title 

doctrine  and  law  were  declared ;  the  common  law,  and  not  Ihe  dvil  law,  goremed  tlia 
cose,  sod  tho  magnitude  of  the  river  did  not  af&ct  it  The  MiaJMippi  BiTcr,  aborv 
the  ebb  and  flow  of  the  tide,  was  not  navigable  in  the  aense  of  the  «immon  law,  and 
the  Tighl«  of  the  riparian  owner  went  to  the  middle  of  the  river,  aabject,  of  cunne,  to 
the  right  of  passage  to  the  poblic  as  a  highway,  and  with  the  right,  perhapi,  though 
not  absolutel;  decided,  lo  the  right,  in  cases  of  nocessi^,  to  ^ten  and  moor  vessel* 
and  floats  to  the  shore.  These  decisions,  in  tho  courts  of  Illinois  and  Misaunppi,  ai« 
bigU;  creditable  10  their  learning  and  Srmness ;  and  it  is  consoling  to  meet  with  ew^ 
trank  and  manl;  snpport  of  the  binding  force  of  the  common  law  on  which  American 
■urispmdence  essentiallj  rests.' 

{e)  Ex  parte  Jennings,  6  Cowcn,  54S ;  People  t>.  Canal  Appraisers,  13  Wendell, 
355;  Oliva  Boissonnanlt,  Btuart  (Lower  Canada)  £34.  In  the  case  of  the  Canal 
Appraisers  v.  The  People,  IT  Wendell,  GTI,  the  judgment  of  the  Sapieme  Court  of 
New  York,  in  13  Wendell,  3S5,  was  reversed,  and  the  right  of  the  stale  over  waten 
above  the  flow  of  the  sea,  for  all  public  purposes,  in  derogatiDn  of  individual  rights, 
was  declared.  All  rivers,  in  fact  navigable,  were  deemed  public  rivers,  and  mbservi- 
ent  to  public  Dses.  Thtu,  though  the  election  of  a  dam  across  the  Hudson  Bivcr,  at 
the  sloop-lock  between  Tro;  and  Lanaingburgb,  deslmyed  the  value  of  a  waUrfiJl, 
titnated  in  the  middle  qnont  of  the  Mohawk  River,  a  tribntair  streajn,  the  owner  of 
the  miU-site  was  h«ld  not  entitled  to  damages  or  compensation,  within  the  provinon 
of  the  canal  law.  Zimmerroan  v.  Union  Canal  Comptuaj,  1  Watts  &  Serg.  346,  8.  P. 
But  the  doctrine  in  the  case  in  6  Cowen,  and  in  the  case  in  IT  Wendell, -seenu  to  haxa 
been  overruled  b;  the  case  of  the  Commissioners  of  the  CanaJ  Fond  v.  Kempsball,  S6 
Wendell,  40*,  where  it  was  adjudged,  in  the  Court  of  Errors,  that  ftesh-water  rireit  to 
the  middle  of  the  stream  belong  to  the  owners  of  the  adjoining  banlu,  each  ID  the 
centre  or  thread  of  the  riverj  and  if  ttamgabU,  the  right  of  the  owners  is  subject  to 
the  sETiFihKfg  of  the  public  inHirest  for  passage  or  navigation.  The  owners  azg  entilled  lo 
the  Qsufroct  of  the  waters  flowing  in  the  river,  as  ^purUmaiit  lo  the  fee  of  the  ai^iMn- 
ing  banks ;  and  for  an  iaterruption  in  the  enjoyment  of  thmr  privileges  in  that  respect, 
in  coBKfueBee  of  inprorcnunts  madt  bg  CAe  tlate,  are  entitled  to  compensation  for  damr 


*  The  same  doctrine  was  nuuntained  in  Jones  v.  Soulard,  24  How.  17.  S.  41 ,  and  cases 
there  died.  But  in  Iowa  the  law  has  been  laid  down  very  dlffi^rently  as  lo  Che  proprie- 
tor of  land  upon  the  bank  of  the  Uississippi  lUver.  In  Hught  it.  Eeoknk,  4  Iowa, 
IS9,  it  was  held  that  Bach  proprietor  does  not 'own  to  the  middle  of  the  main  channd 
of  the  river,  nor  to  low  water,  bnt  to  high  water  only,  &tt  is,  he  owns  to  the  edge 
of  the  bonk,  —  and  the  whole  bed  of  the  river  is  in  the  pablic  A  riparian  owner  maj 
erect  a  private  pier  on  a  navigable  river,  provided  it  do  not  interfere  irith  the  naviga- 
tion, and  such  pier  is  strictly  private,  and  cannot  be  used  withont  the  authori^  of  ite 
bnilder.    Datton  v.  Strong,  1  Black,  3S. 

*  The  state  has  no  right  to  declare  a  river  navigable  which  is  not  such,  and  therri>y 
limit  tiie  rights  of  the  riparian  proprietors.  Walker  v.  The  Board  of  Public  Works,  It 
Ohio,  HO. 
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of  the  owner,  in  such  cases,  to  the  edge  of  the  river.^    Where  a 
stream  is  used  in  a  grant  as  a  boundary  or  monument,  it  is  used 
as  an  entirety  to  the  centre  of  it,  and  to  that  extent  the  fee  passes. 
Prima  fade,  said  the  Vice-Chancellor  of  England,  {a)  the  pro- 
prietor of  each  bank  of  a  stream  is  the  proprietor  of  half  the  land 
covered  by  the  stream.^    K  the  same  person  be  the  owner  of  the 
lands  on  both  sides  of  the  river,  he  owns  the  whole  river  to  the 
extent  of  the  length  of  his  lands  upon  it.^    K  a  fresh-water 
river,  running  between  the  lands  of  separate  owners    insensibly 
gains  on  one  side  or  the  other,  the  title  of  each  continues  to  go 
adjUum  mediwm  aqu/B;  but  if  the  alteration  be  sensibly  axid  sud- 
denly made,  the  ownership  remains   according  to    the    former 
bounds ;  and  if  the  river  should  then  forsake  its    channel,  and 
make  an  entire  new  one  in  the  lands  of  the  owner  on.  one  side, 
he  will  become  owner  of  the  whole  river,  so  far  as  it  is    inclosed 
by  his  land.    This  is  the  general  doctrine  as  to    alluvions.  (6)  * 


(a)  Wright  r.  Howard,  1  Sim.  6  Sta.  190;  Shaw  C.  J.,  in  JOeerfield.    v.  Arms,  17 
PicJl  41,  to  the  same  point. 

(b)  The  doctrine  of  aUnyions  and  battnras  has  led,  for  many  yean   l>flft8t,  at  New 
Orieans,  to  the  most  laborions  and  expensive  litigation;  and  the  Boxxkaxx,  Spanish, 
and  French  laws  applicable  to  the  case  have  been  examined  axxd  discusseti  with  pro- 
fouid  research  and  consummate  ability.    One  of  the  most  recent  cases  is  tliat  of  Mu- 
nicipality No.  2  V.  Orleans  Cotton  Press,  18  Louis.  122.    It  was  there    ^^clared,  that 
the  right  to  future  alluyial  formation  or  batture,  or  right  of  accretion,  ( A>r  ftotttire  is  a 
marine  term,  and  denotes  a  bottom  of  sand,  &c.,  rising  towards  or  above  t:lxe  surfece  of 
the  river,)  was  a  Tested  right  inherent  in  the  property,  and  an  essential  attribute  of  it, 
resulting  from  natural  law,  in  consequence  of  the  local  situation  of  the    Ictnd  to  which 
it  attaches.    It  was  an  accessory  to  the  principal  estate  or  land,  and  ctltaes  as  well  as 
individuals  may  acquire  it,  jwrc  aUumonU,  as  owner  of  the  front,  or  ripax-l^;^^  pioprietor. 
The  right  was  founded  injustice,  arising  from  the  risks  to  which  the  lasx^  ^as  exposed, 
and  from  the  burden  of  keeping  up  levees  or  embankments  in  front  o^*  tiVxe  river  to  pro- 
tect the  estate.    When  the  government  laid  out  the  city  of  Kew  C>x\^^^g  \t  left  an 


1  The  owner  of  the  fee  in  the  land  under  an  unnavigable  river 
separate  from  the  upland  to  which  it  attached.    Knight  v.  ^Wilder,  2 

Itiparian  owners  are  not  entitled,  as  a  matter  of  right,  to  the  solX 
water  in  front  of  their  upland.    It  belongs  to  the  state.     I^irman  v. 
5  Sandf.  (N.  Y.)  16 ;  Gould  ».  Hudson  R.  R.  Co.  12  Barb.  (N.  ^X^^  -^ 
Delaware  &  R.  C.  Co.  14  How.  U.  S.  80. 

^  As  the  boundary  of  the  state  of  Georgia  is  the  western  bank  o^ 
River,  the  rights  of  riparian  proprietors  therein  extend  beyond  the 
to  that  bank.    Jones  v.  Water  Lot  Co.  18  Geo.  539.      And  in  MI 
entitled  to  the  beneficial  use  of  one  half  of  the  water.      Pratt  o.  L 

«  Jones  V,  Pettibone,  2  Wis.  308. 

^  Chapman  v.  Hoskins,  2  Md.  Ch.  485 ;  Halsey  v.  li£cCk>muck, 

TOL.  III.  46 


xxTxdcr  navigable 
616 ;  Bundle  v, 

^Yiftttahoocbee 
.^leofthestreain 
.^^cihusetts  each  IB 

^^^  2  Allen,  27*- 

».  T.  147. 
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If  soil  be  formed  by  islands,  or  relicted  land  out  of  the  sea  or  a 
river,  bj  slow  and  imperceptible  accretion,  it  belongs,  in  the  case 
of  the  sea  or  navigable  rivers,  to  the  sovereign ;  and  in  the  case 
of  rivers  not  navigable  in  the  common-law  sense  of  the  term,  or 
above  There  the  sea  ebbs  and  flows,  it  belongs  to  the  owners  of 
the  adjoinis^  land,  (c) ''  Islands  situated  iu  a  river  do  not  form 
aiiy  exception  to  this  general  principle,  and  they  belong  to  the 
person  who  owns  the  lands  on  that  side  of  the  river  to  which  they 
are  nearest ;  though,  if  they  be  situated  so  as  to  cover  the  middle 
of  the  river,  they  would  beloi^  in  severalty  to  the  owners  on  each 
side,  according  to  the  original  dividing  line,  or  fiium  aqiue  con- 
tinued on  from  the  place  where  ih&  waters  be^  to  divide.    Each 

open  ipace  between  the  front  row  of  hoaaea  and  tlie  tiver,  Mtd  which  w&e  marked  fan 
on  the  plan.  It  wu  a  dedication  of  (hii  apaoe  to  public  oms,  and  it  became  a  lent 
pMicat;  and  if  the  propiicton  of  riparian  estatca  in  the  fiiuboni^  left  Knch  open 
spaces  between  tha  front  street  and  the  rirei,  marking  it  aa  a  public  place,  it  amounted 
to  «  dedication,  if  accepted  by  the  public.  But  if  them  wsa  no  such  ifidicatioD  or  in- 
tendon,  and  acts  of  ownenhip,  aa  a  riparian  proprietor,  weie  exerdaed,  then  the  apace 
belonged  to  the  riparian  proprietor.  One  of  the  jndgee  in  that  case  (and  one  TCnerable 
from  his  age,  hia  learning  and  diancter)  waa  of  opinion,  that  when  the  plan  of  a  ci^ 
or  faubourg  fronting  on  a  navigable  river,  or  the  aea,  had  an  open  apace  between  the 
front  row  of  bonaes  or  affeet,  and  the  water  in  public  nse,  it  became  part  of  the  port, 
u  a  locia  pabiicut  dedicated  to  public  .uses,  without  any  other  designotioii  or  evidence 
of  dedicatioD.  It  waa  afterwards  adjudged,  in  the  case  of  the  Gty  Cooncil  of  Lafay- 
ette V.  Holland,  Ibid.  S86,  that  where  tha  owner  throws  open  a  passage  for  tbe  use  of 
the  public,  and  shows  no  visible  intention  that  be  means  to  preserve  bis  right  over  it,  a 
dedication  (o  the  public  would  be  preaomed.  And  again,  in  Pulley  &  Erwin  i>.  Hnui- 
dpahty  No.  a,  Ibid.  378,  it  vras  held,  that  the  lUB  of  the  batttue  ouiaide  of  the  levee, 
on  the  bank  of  the  river,  at  New  Orleans,  was  vested  in  the  public  or  city  Ibr  public 
nsea,  but  that  .the  (iU:  to  the  soil,  and  the  accretions,  were  vested  in  the  &ont  proprie- 
ton  of  the  land  to  which  the  batture  attaches  or  forms.* 

(c)  JnsL  Inst  S,  1, 2S ;  Big.  41,  1,  tit.  De  Acq.  Ber.  Dominio,  T,  1 ;  Puff. «,  7,  IL 
The  civil  law  says,  that  ttia  ground  gained  on  a  river  by  alluvion,  or  imperceptible 
increase,  belongs  to  the  owner  of  the  a^oining  land,  jun  gatiua.  This  is  also  the 
rule  of  the  common  law.  Bracton,  lib.  3,  c.  2  i  Hale,  De  Jure  Maria,  c.  6 ;  8  Blacks. 
Com.  aei,  262;  The  King  v.  Lord  Yarborongh,  3  Bam.  t  Cres*.  91  ;  I  Dow  & 
Claike,  I7B,  S.  C. ;  New  Orleans  v.  United  States,  10  Fetera  U.  S.  663 ;  Scholte*  on 
Aqnadc  Bights,  119 -ISS;  Deerfield  D.Amu,  IT  Pick.  41.*  If  «e*-weed  be  CMt  m 
the  lea-tliore  by  slow  degreea  and  gradual  accomnlation,  it  belongs  aa  a  marine  inciMM 
to  the  riparian  proprietor.    Emans  e,  Tnmbnll,  3  Johns.  33S. 

*  Barrett  v.  New  Orleans,  13  Looit.  An.  lOS. 

■  And  whether  it  proceeds  from  natural  or  artifldal  causes,  the  mle  is  the  same,  pro- 
vided it  does  not  proceed,  from  acts  dj)ne  to  create  the  increment.  Att'y.Oen.  v. 
Chambers,  4  De  Oex  1  J.  SB. 

1  Hslaey  v.  McComish.  IB  H.  T.  (4  Smith)  147. 
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*  480  Massachusetts,  some  alterations  in  *  the  coDunon  lav  have 
taken  place ;  for  by  the  colony  ordinance  of  1641,^  and 
by  usage  arising  therefrom,  the  proprietors  of  the  adjoining  land, 
on  bays  and  arms  of  the  sea,  and  other  places  There  the  tide  ebbs 
and  flows,  go  to  lov-water  mark,  subjeot  to  the  public  easement, 
and  not  exceeding  one  hundred  rods  below  high-water  mark. 
According  to  judicial  constructions  of  that  ordinaooe,  the  flats 
between  high  and  low  water  mark  may  bo  occupied  by  wharves 
and  other  erections,  provided  the  easement  or  passage  be  not  too 
much  obstructed ;  and  this  right  of  property  to  low-water  mark, 
or  one  hundred  rods,  extends  to  all  cases  where  the  tide  ebbs  and 
flows,  including  as  well  the  shores  of  the  open  sea  as  those  of 

ft  boundary,  the  granteo  becomw  ft  riparitn  proprutor,  and  entitled  to  die  land  Oa 
rirer  coren,  ad  fiiiait  nudium  aqua.  A  VKtietj  of  casea  to  the  aame  effect  an  citid  ia 
the  lewned  note  of  the  reporter,  in  6  Cowcd,  5M  ;  and  they  demonatiste  the  nzutcDca 
of  the  role  that  a  grantee,  bonnded  od  a  liTcr,  (and  It  ia  almost  immaterial  by  vhtf 
mode  of  expression,)  goes  ad  medium  JUum  aqua,  nnlen  then  be  a  deddtd  langnaga 
showing  a  manifest  ioleat  to  ttop  short  at  the  wateT'e  edge.'  80,  if  a  coin«y>iiM  of 
land  on  the  bank  of  a  river,  not  na.Tigable,  be  bounded  akmg  tb  Jure  of  As  rira;  tfa 
grantee  itill  Cakes  adJOtan  ofua.  Blair  v.  Child,  SO  Wendell,  U9.  Ia  the  cMe  of  Tha 
Canal  Commissioners  v.  The  People,  6  Wendell,  433,  the  lan^age  of  the  jndgea  of 
the  Conrt  of  Errors,  in  New  York,  was,  that  by  the  mle  of  tlie  oomnon  Uw  which 
prarailed  here,  gnuits  of  lands,  bonnded  on  riven  above  tide-waUr,  extended  i^m 
JUmi  aqua,  inclnding  the  bed^  of  riven  and  the  islands  therein,  and  the  exeiiuHa 
right  of  fishing,  nnless  the  same  was  clearly  intended  to  be  itaerrtd,  bnt  •nlgeet, 
nevertheless,  tA  the  right  of  the  pnblic  to  nae  the  water  aa  ft  tdgbwftj.  The  right  oS 
the  ripariftn  owner  (0  the  stream  is  aa  aacred  as  other  joivate  proper^,  and  the  itata 
cannot  appropriate  the  water  to  pablic  niea  by  artificial  enclions  or  improvement^ 
witbont  making  compensation.  The  People  v.  Canal  Appraisen,- 13  Wendell,  35&. 
Xxaia  imdor  the  water  of  Qsvigable  lakes  are  placed  on  tbe  aame  fbotang  with  laada 
under  the  waCen  of  navigable  riven,  and  tbey  reqoire  ■  speciflc  grant  to  enable  the 
riparian  proprietor  to  go  bt^nd  the  shore,  and  the  grant  of  the  bed  of  such  lakes  caa 
only  be  made  to  the  owner  of  the  adjoining  land.*  This  is  the  rale  in  New  Tra'k  and 
New  Hampshire  equally  as  to  tiie  walen  of  navigahle  rivers  and  lakes.  N.  Y.  Revised 
Statutes,  vol.  i.  308,  sec  67 ;  The  State  a.  Oilmanton,  9  N.  Hamp.  461.  Id  Scotland, 
navigable  lakes,  though  not  considered  strictly  wier  regalia,  yet  if  they  fbim  great 
channels  of  communication,  Mr.  Bell  thinks  there  is  some  reason  to  i^ard  ihcm  aa 
ret  fniiticas,  and  subject  to  pnblie  uses  ss  a  navigable  river.  Principles  of  the  Law  of 
Scotland,  171.  In  this  country,  our  great  narigable  lakes  are  properly  regarded  aa 
public  property,  and  not  snsceptible  of  private  property  more  than  the  sea. 

1  This  is  the  mle  in  Wisconsin.    Walker  r.  Shepardson,  4  Wis.  486. 

*  The  same  rule  applies  to  the  ITiagara  Biver.     Eingmau  c.  Sparrow,  IS  Baik 

(N.y.)2oi. 

1  It  is  now  well  nnderalood  that  this  ordinance  was  pawed,  not  in  1641,  but  in  1647. 
'    Shaw  C.  J.,  in  Commonwealth  v.  Alger,  T  Cash.  67, 68 ;  CommoDwealth  v.  Bozbai?, 
9  Gray,  ai4,  in  ooto. 
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subject  has  been  held  to  be  inapplicable ;  but  as  the  common  lav 
etJll  applies  to  rivers  capable  of  being  made  narigable,  and  vhiidi 

possess  obstructions  to  tbe  passage  of  boats  of  every  de- 
*481    scriptioa,  and  *  as  .the  adjoining  owners  in  such  cases  go 

ad  JUum  aqace,  (a)  the  modifications  which  the  <iommon  lav 
has  undergone  do  not  seem  to  be  veiy  material.  So,  in  KorUi 
Carolina,  the  ebbing  and  flowing  of  the  tide  is  not  the  sole  test  of 
a  navigable  river.  If  a  river  be  deep  enough  for  sea-vessels  to 
navigate  ia  and  from'  the  ocean,  it  is  a  navigable  stream,  and  the 
boimdary  of  the  adjacent  land  is  not  the  thread  or  middle  of  the 
channel,  but  the  edge  of  the  water  at  low-water  mark,  (b)  ^ 

The  searsbore,  according  to  Lord  Kale's  definition,  is  the  ground 
between  the  ordinary  high  and  low-water  mark,  and  it  prima  facie, 
and  of  common  right,  belongs  to  the  king,  but  may  be  vested  in  a 
subject  fay  prescription,  or  by  grant,  as  if  the  king  grants  a  manor 
cum  littore  maris  eidem  a^acente,  the  shore  itself  will  pass,  (e)' 

where  the  cowtiiig  trade  i»  canied  on  itj  licensed  vcMdi,  tworided  the  bridge  be  bnih 
with  ft  drawbridge,  for  the  pM^Dg  and  r^Msiing  of  vetadf ,  free  of  ezpenie.  Th« 
People  V.  a.  and  R.  Bailroad  Companj,  19  Wendell.  113.* 

(a)  CbIm  b.  Wadlington,  I  M'Cord,  SBO. 

(b)  Wikon  e.  Forbes,  2  Der.  30 ;  Ingraham  v.  Threadgill,  3  Ibid.  59.  In  the  latter 
case  it  was  the  langnage  of  the  conrt,  that  in  a  rirer  not  navigable  for  the  pnrposca  of 
nnTlgstion,  the  right  of  fishing  belongs  to  the  riparian  owners.  In  Elder  r.  Bmmi,  6 
Humph.  3SS,  the  Snprenie  Court  of  Tennessee  followed  lh.6  rule  in  North  Carolina, 
and  in  opposition  to  the  mle  of  the  English  law,  held,  that  the  owners  of  land  on  a 
navigable  Btitam  above  tidfr-waler  had  title  onlj  to  ordinary  low-water  mark,  and  not 
to  the  centre  of  the  stream. 

Bj  compact  between  the  states  of  Virginia  and  Eentnckj,  in  the  jcait  of  1 7S9  and 
1793,  the  jurisdiction  of  the  river  Ohio,  below  lUgb-water  marfc,  was  to  be  common  ttt 
the  people  of  each  state. 

(c)  Hale,  De  Jure  Harii,  c.  4,  5 ;  Constable's  case,  S  Co.  10$,  107,  b.  The  Are  of 
a  fresh  river  is  whore  the  land  and  water  ordinarily  meet  6  Cowen,  547.  By  the 
Civil  Code  of  Louisiana,  an.  44S,  the  sea-shore  is  declared  to  be  thai  space  of  land 
over  which  the  sea  spreads  in  the  highest  water,  daring  the  winter  season. 

*  United  States  v.  Kew  Bedford  Bridge,  1  Wood.  &  hCnot,  401.  In  this  case  Oa 
right  of  constructing  bridges  across  navigable  waters  is  elaborately  examined  by  BCr. 
Justice  Woodbory.  Subject,  perhaps,  to  an  exception  in  the  stales  formed  fiom  tba 
N.  W.  Territory,  it  was  considered  that  tbe  stales  have  sovereign  power  over  (heir 
tidfr-wtfters  and  navigable  rivers,  in  all  cases  where  soch  power  has  not  been  del^atod 
to  and  exercised  by  Congress. 

'  The  criterion  of  a  navigable  river  seems  to  be  substantialty  the  same  in  Trnnrnnrn 
Stuart  V.  Clark,  3  Swan,  9. 

*  In  a  note  to  Calmadj  v.  Bowe,  6  Man.  Q.  ft  Scott,  S7S,  doubt  is  expressed  whether  the 
treatiseSeJarie  Maris  be  really  the  production  of  Lord  Hale.  Ifo  one  else  is,  however, 
named  as  the  probable  author.  As  to  what  are  ordinaiy  high  tides,  the  line  reached  by 
wbieh  is  the  limit  of  the  shore,  see  Attomey.aeneral  v.  Chamben,  17  Eng.  L.  ft  Sq.  94S. 
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for  the  king,  and  against  the  grantee  ;  and  Sir  William  Scott  has 
vindicated  {b)  such  a  constructiott  as  founded  in  wise  policy ;  for 
grants  from  the  crown  are  made  by  a  trustee  for  the  public,  and 
no  alienation  should  be  pr^umed  that  was  not  clearly  and  indis- 
putahly  expressed. 

(8.)  Of  highwayB. 

Every  thorough&re  which  ie  used  by  the  public,  and  is,  in  the 
language  of  the  English  books, "  common  to  all  the  king's  sub- 
jects," is  a  highway,  whether  it  be  a  carriage-way,  a  horse-w&y, 
a  foot-way,  or  a  navigable  river.  It  is,  says  Lord  Kolt,  the  gauu 
of  all  public  ways,  (c) '  The  law  with  respect  to  public  highways, 
and  to  fresh-water  rivers  is  tlie  same,  and  the  analogy  perfect,  as 
concerns  the  right  of  soil.  The  presumption  ia,  that  the  owner* 
of  the  land  on  each  side  go  to  the  centre  of  the  road,  and  they 
have  the  exclusive  right  to  the  soil,  subject  to  tiie  right  of  passage 
in  the  public,  {d)    Being  owners  of  the  soil,  they  have  a  right  to 

tiODS  between  high  and  low  water  mark,  if  it  matcriallj  injore  or  straightan  the  pas- 
sage for  vessela  and  boats.'  A  grant  or  preacriptiaa  to  occapj  the  fiats  of  a  lUTigaUs 
ri^er  with  whsrres  and  other  erectioiiB,  is  always  upon  the  implied  condition,  that  th^ 
do  not  essenliallj  imp^  the  public  eaaemenis  in  the  stnom,  for  then  the  enction 
would  become  a  nnisance.* 

[b)  5  Bob.  Adm.  I8S.  la  Hollister  v.  Union  Company,  9  Conn.  436,  a  grant  on  • 
narigftble  liTer  was  not  conatnied  so  as  to  impede  the  reaeonible  impiOTCnienti  of  tte 
navigation,  though  remote  and  conseqaential  dimagM  to  the  hanks  or  shotM  of  Ae 

(c)  The  Qoeen  0.  Saintliff,  6  Uod.  l&S. 

(cf)  The  law  is  well  settled,  that  when  a  mero  easement  ia  taken  for  a  pnblie  high- 
way, the  soil  and  flreehold  remain  in  the  owner  of  the  land,  mamltend  mdg  toiA  llm 
eatoMBt,  or  right  oT  pusage  in  the  pablic  Dovaslon  v.  Payne,  3  H.  Blacks.  S3T. 
And  npoo  the  discoptinnance  of  the  highway,  the  soil  and  freehold  rerert  to  Ae  owner 
of  Che  Und.  Fwfleld  d.  WiUiams,  4  Mass.  4ST ;  Perle;  v.  Chandler,  6  Ibid.  4M ; 
Stockpole  n.  Healey,  16  Uass.  33 ;  Mayor  kc  of  Savannah  s.  Sleunboat  Company, 
B.  M.  Charlton,  34S  ;  Umtod  States  c.  Harris,  1  Snmner,  SI,  37  ;  Nicbolson  c.  Stocket^ 
1  WaUcer  (Miss.)  67  ;  In  the  matter  of  John  and  Cherry  streets,  19  Wendell,  659,  666; 
Nelson,  J.,  IS  Wendell,  371,  373.  It  is  a  principle  of  the  common  law,  and  equally  the 
law  in  erery  state,  unless  specially  controlled.  In  one  of  the  cases  above  cited,  the 
owner  was  held  to  be  reetcaed  to  the  use  of  the  soil,  though  be  had  receiTed  compen- 
•atioD  for  it.    KeUy  d,  Donahoe,  9  Hetc  (Ky.)  483. 

'  When  a  vessel  is  snnk  by  acciduit,  and  without  any  de&nlt  in  the  owner,  no  dnty 
is  ordinanly  cast  upon  him  to  use  any  precaution,  by  placing  a  buoy  to  prevent  other 
vessels  from  striking  against  it.    Brown  v.  Uallett,  5  Uau.  Or.  &  Scott,  B99. 

>  The  People  V.  Lamhier,  S  Denio,  9 ;  Thurman  f.  MoirisoQ,  14  B.  Mon.  (Ey.J  367; 
Uayor  &c.,  of  Jersey  City  «.  Monis  Canal  Co.  1  Beasley,  344. 

■  A  court,  or  street  dosed  at  one  end,  is  not  a  highway,  cqiable  of  dedication  to  iha 
pabhc  as  such.    Holdane  v.  Trasleea,  33  Baih.  {N.  Y.)  103. 
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established  inference  of  law  is,  tiiat  &  conTe3raDce  of  land  bounded 
on  a  public  bighway  carries  with  it  the  fee  to  the  centre  of  the 
road,  as  part  and  parcel  of  the  grant.  The  idea  of  an  intention 
in  the  grantor  to  withhold  his  interest  in  a  road  to  the  middle  of 
it,  after  parting  with  all  his  right  and  title  to  the  acyoining 
land,  is  never  to  be  presumed.*  It  would  be  contrary  to  uniTei^ 
sal  practice ;  and  it  was  sud,  in  Pe^  t.  iSmith,  (i)  tbat  there 
was  no  instance  where  the  fee  of  a  highway,  as  distinct  from 
the  adjoining  land,  was  ever  ret^ned  by  the  vendor.  It  would 
require  an  express  declaration,  or  something  equivalent  thereto, 

to  sustain  such  an  inference ;  and  it  may  be  considered 
*  434    as  the  *  general  rule,  that  a  grant  of  land  bounded  upon  a 

highway  or  river  carries  the  fee  in  the  highway  or  river 

Ths  BttAate  of  New  Tork,  (N.  T.  HevitcA  Statutes,  vol.  f.  525.)  olloiruig  tlw  oimcn 
of  lands  ii4joiaiiiK  bighvrftjs  to  pUnt  ti«««  on  tlie  aide*  of  the  lOaA,  and  to  bring 
actions  of  li««p«sa  fbr  iqjorinf^  then),  awnme*  and  affirmi  tlie  principle  of  the  com- 
mon law  in  [«ktion  to  inch  rights.  It  specially  declares  that  all  trees  staading  or 
Ijiag  on  an;  land  over  which  a  higbwa;  is  laid  oat,  are  for  the  nse  of  the  owner  of 
die  land,  except  such  as  ma;  be  requisite  to  make  or  repair  tbe  higtiwa;  or  bridges  oa 
the  land.  Though  a  tampika  corporation  has  onlj  an  easement  in  the  land  OTer  which 
the  tompike  road  is  located,  a  graat  of  the  nse  of  the  land  necessarj  tot  Qit  ny'oj- 
ment  of  the  franchise,  as  bj  etcctiog  toll-honsea,  and  digging  wells  and  cellan  for 
their  accommodatioii,  is  oeceasanl;  implied.  Tncker  c.  Tower,  9  Pick.  109.  Bj  the 
law  of  Loniriana,  which  follows  in  this  respect  the  chit  and  not  the  common  lav,  the 
^oil  of  public  highwajs  is  in  the  pnbtic.  Rendirop  e.  Bontg.  4  Martin,  97 ;  Dig.  43, 
S,  2,  !l.  In  the  dt;  of  New  York,  the  rule  is,  that  if  a  tot  be  told,  bounded  on  a 
tireei  ai  detigtuOed  on  a  map  of  the  city,  or  of  the  owner's  land,  the  purchaser  takes  the 
tot  with  the  indefeasible  privilege  of  a  right  of  wa;  in  the  street  as  an  easement.  Ths 
f^  of  the  street  remains  in  the  vendor,  hat  tiAJKt  to  the  eoaanait,  and  the  ralne  of  the 
ko  is  but  nominal.  This  right  of  way  is  (bonded  on  an  implied  covenant  in  the 
grant  The  street  is  ccmsidered,  by  means  of  the  sale  and  map,  as  drdkaUd  te  iMt 
public  by  the  vendor,  wlien  the  mnnicipal  aathorities  stiall  think  proper  to  open  the 
street.  In  the  Matter  of  Lewis  Street,  S  WendcU,  4T3  ;  Livingston  v.  Major  of  New 
Tork,  S  Ibid.  B5 ;  Wyman  d.  Mayor  of  New  York,  11  Ibid.  4S6 ;  The  cases  of  City  of 
Cincinnati  v.  Lessee  of  White,  6  Peters  IT.  S.  431 ;  Sinclair  b.  Comstock,  Hon. 
(Mich.)  Ch.  404,  and  of  the  Tmsleea  of  Watenown  s.  Cowen,  4  Paige,  510,  lay 
down  the  same  mle,  that  if  the  owner  of  lands  in  a  city  or  village  lays  the  sama 
out  in  lots  and  streets,  and  sets  apart  ground  for  a  public  sqnate  or  common,  it  is 
a  dedication  of  the  streets  or  squares  to  the  public,  of  wtiicb  the  grantees  canaot  b« 
deprived,* 

(fr)  1  Conn.  103. 

*  See  Maiwell  ir.  East  River  Bank,  S  Boiw.  (N.  T.)  134. 

<  People  f.  Law,  34  Barb.  (N.  Y.)  494;  Berridge  v.  Ward,  10  C.  B.  (N.  S.)  401 ; 
Marq.  of  Salisbury  e.  Qr.  N.  B.  B.  6  C.  B.  (N.  8)  IT4 ;  Simpnin  v.  Dendy,  8  C.  B. 
(N.  8.)  433. 
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annexed  to  land ;  and  -what  in  the  common  law  are  termed  eaae- 
mentt,  or  a  right  which  one  man  has  to  use  the  land  of  another  for 
a  special  purpose,  went  under  tie  general  denomination  of  tervi- 
tudea,  because  they  were  Charges  on  one  estate  for  the  benefit  of 
another.  Toullier  defines  semtudes  to  be  re^  r^hta,  Jura  tn  re, 
existing  in  the  property  of  another.  Like  incorporeal  heredita- 
ments, they  have  been  held  not  to  pass  without  a  grant,  {e)  By 
virtue  of  such  a  right,  the  proprietor  of  the  estate  charged  is 
bound  to  permit,  or  not  to  do,  certain  acts  in  relation  to  his  estate, 
for  the  utility  or  accommodation  of  a  third  person,  or  of  the  po&- 
sessor  of  an  adjoining  estate.  Tlie  term  is  a  metaphorical  expres- 
sion, borrowed  from  personal  servitude,  but  the  charge  is  entirely 
attached  to  real  estates,  and  not  to  the  person.  Servitutum  ea 
natura  est,  ut  aliqutd  patiattir  aiU  non  faoiat.  ServUutem  non 
hominem  ddiere  sed  rem.  (f) 


{e)  Orleant  KarigatioD  Company  v.  New  Orleans,  2  Haitiit,  214. 
BiiM  bj  implied  p^iit,  as  npoB  the  serenmce  of  lui  estate  by  c  grant  of  put  tbeicof, 
all  tluffie  coatinuons  and  apparent  eaacmenta  continue  which  bave  befln  lued  bj  iba 
owner  doriiig  the  uui^  of  Om  estue,  and  without  which  tbe  enjojmcnt  of  the  wrend 
portiona  coald  not  b«  folly  had,  Ibr  no  man  can  derogate  from  his  own  grant.'  Ease- 
ments of  neceasily  aie  also  implied  as  incidents  to  a  grant  In  Gale  &  Whailqr't 
Treatise  of  EasemeDts,  the  nnmeroiu  En^ah  cases  on  this  subject  are  cited,  and 
criticallj  and'skilfallj  analyzed.  See  pp.  49  to  86.  The  New  York  edition  of  this 
treatise  by  Mr.  HammoDd  is  much  improved  by  the  additioD  of  Amerkau  cases. 

(/)  IKg.  8, 1,  IS ;  Ibid.  8,  5,  6, 3.  TooUier's  Droit  Citii  Franfais,  torn.  iu.  n.  3Tfi ; 
Institates  of  the  Civil  Law  of  Spain,  by  Doctors  Asso  and  Mannel,  translated  by  L. 
F.  C  Johnston,  1SS5.  This  digest  of  the  dvil  jorispradence  of  Spain  collects  nun- 
marily  and  states  with  great  predsion,  the  Spanish  law  concerning  sarrttadcs,  both  in 
town  and  country,  {lib.  2,  tit,  6,)  and  it  appears  to  be  a  reiy  close  adoption  of  the  dis- 
tinctions of  the  civil  law  on  the  subject  of  rural  and  city  services.  The  Code  Napideon, 
b.  S,  tit.  4,  has  also  condensed,  and  the  Civil  Code  of  Louisiana  has  borrowed  from  It, 
the  principles  of  the  dvil  law  on  the  subject  of  servitudes.  Before  the  piumnlgation 
of  tbe  coda,  there  were  many  Freach  treaties  on  serritudea,  and  in  tbe  R^iertoire  da 
Juispnidence,  par  Merlin,  and  in  his  questions  dc  Droit,  tit.  Servitude,  a  crowd  of 
Italian,  German,  and  French  tteatisea  on  eerritudes  aie  died,  and  among  them  the 
Traits  des  Servitudes,  by  Lalanre,  which  Tonllier  saja  has  been  of  grent  use  to  all 
succeeding  writers.  The  subject  is  treated  at  large  by  Herlin,  and  he  has  enriched  it 
with  Ibrensic  discossioas.  Tbe  treatise  by  Desgodets  was  a  simple  commentary  upon 
the  law  of  buildings,  under  the  custom  of  Paris ;  but  since  the  era  of  the  code,  H.  L* 
Page  has  pablished  two  octavo  volumes,  entitled  Lois  des  Qatimens,  on  le  Nonrcau, 
Desgodets,  in  which  the  law  of  vldnage,  in  relation  to  city  servitudes  is  examined  with 

>  KieSbr  v.  Imhoff,  36  Penn.  438 ;  Bnrwell  u.  Hobsoo,  13  Gratt.  333.  Easemests 
may  be  created  by  reservation.  Bills  o.  Miller,  3  Paige,  S5S ;  Child  c  Chappell,  i 
Seld.  346;  Koscr.  Bunn,81  N.  T.  ais.  But  not  by  parol.  Day  f.  N.  T.  Cmiral  B. 
Co.  31  Barb.  (N.  T.)  549. 
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attached  to  a  house,  entry,  gate,  well,  or  city  lot,  as  well  aa  to  a 
country  fann.  These  serritudes  or  easements  muBt  be  created  by 
the  owner;  and  one  tenant  in  common  cannot  establish  them 
upon  the  common  property  without  the  consent  of  his  co-tenant,  (b) 
The  exercise  of  these  urban  and  rural  Eeiritodes  may  be  limited 
■  to  certain  times.  The  right  of  drawing  water,  for  instance,  from  a 
neighbor's  well  may  be  confined  to  certain  hours,  or  a  right  of 
passage  may  be  confined  to  a  part  of  the  day,  or  to  a  certain 
place. (c)' 

(b)  Dig.  8, 1,2;  Ibid.  S,3, 19;  PotUer,  Contnme  d'Orleuu,  Inl  to  tit  IS,  d« 
BertitndM,  art.  S,  n.  6.  See,  aim,  bit  Traits  dn  Qiwai-CoDtnt  de  Camiaattaatt,  pat- 
«in;  Institalet  of  the  Iawi  of  Holland,  by  Vut  der  linden,  b.  1,  c.  11,  tec.  3 ;  In- 
stitntet  of  tbe  Civil  Law  of  Spain,  bj  Doclon  Amo  and  Mannel,  b.  3,  dt.  6 ;  Bell'a 
Principles  of  the  Law  of  Scotland,  Se6  -  ST4 ;  Civil  Code  of  Loninana,  ana.  TM  -  738. 
In  Bnrge'a  Comm.  on  Colonial  and  Foreign  Iawi,  tiA.  ii.  lit.  Serrittide«,  Ibo  law  of 
urban  and  rural  aerrinides,  nnder  the  civil  law,  and  the  codei  of  thoee  natioiu  wtucb 
have  adopted  and  modified  the  civil  law,  is  extensively  coniidered.  ServitDdes, 
chitgeable  npon  the  estate  in  common,  each  aa  the  right  to  enter,  and  aearch  and  dig 
for  coal,  and  cany  it  away,  wonld  go  to  alter,  injnre,  waste,  and  destroy  the  estate ; 
and  any  attempt  to  do  it  withont  conunon  consent,  or  nnder  some  equitable  modified 
tion,  to  be  prescribed  on  partition  or  otherwise,  wonld  subject  the  party  to  the  aclion 
of  trespass  or  waste,  or  to  restraint  by  injunction  at  the  instance  of  the  disseDllDg  co- 

(c)  The  general  rale,  in  the  dvil  and  French  as  well  ai  In  the  Bngliah  law,  ia,  diat 
ibe  burden  of  necesiat?  repain  of  an  casement  is  cast  apon  the  owner  of  the  dominant 
and  not  of  the  servient  tenement,  for  the  easement  is  for  the  esclntiTe  benefit  of  the 
fonner.  Dig.  si.  serv.  vend.  I,  6,  see.  S,  1,  8 ;  Code  Civil,  art.  698 ;  Bracton,  lib.  i,  fo. 
ssa ;  Lord  Mansfield,  in  Taylor  o.  Whitehead,  S  Dong.  Hi ;  Gale  t  Wbatleyon  Ea*o- 
menta,  308 ;  Prescolt  a.  Williams,  S  Metcalf,  439.  The  law  of  vkinage  rests  on  jnn 
fbnndations.  Any  act  or  defanlt  of  the  poesesaor  of  a  tenement,  to  the  injury  of  a  pwtjf 
interested  in  the  neighboring  tenement,  becomes  a  nuisance.*  So  if  a  person,  nt^li- 
gently  and  without  ordinary  prudence,  constructs  a  hay-rick  on  the  extremity  of  bia 
land,  and  with  great  n^ligeuce  suffers  hay  to  remain  liable  to  spontaneous  ignition, 
and  it  takes  fire  and  bams  his  neighbor's  house,  he  is  liable  in  damages.  Vaughan  r. 
Henlove,  S  Bing.  N.  C.  46S.  See,  also,  to  the  same  point,  Tubervil  o.  Stamp,  1  Salk. 
13  ;  Barnard  v.  Poor,  31  I^ck.  378.    If  a  fire  occurs  by  the  negligence  of  the  owner, 

property  has  no  right  to  use  the  drun  on  his  own  land  bnilt  by  the  owner  of  the  domi- 
nant tenement.    Lee  o.  Stevenson,  1  £U.  B.  &  £11.  513. 

*  The  owner  of  warehonsea  cannot  maintain  an  action  for  damages,  by  Reason  <^  « 
nuisance  obstructing  the  trade  at  a  wharf,  whereby  his  buBinesa  is  indirectly  injnied. 
Dongher^  u.  Bunting,  I  Sandf  {S.  T.)  1.  A  sisnghter-honse  in  a  city  has  been  held 
to  be  prima  fadt  a  nuisance  to  those  living  ia  the  neighborhood.  Brady  n.  Weeks,  3 
Barb.  (IS.  T.)  1S7 ;  Catlin  v.  Talentiae,  9- Paige,  S7S. 

*  The  owner  of  land,  the  eaves  of  whose  house  extend  over  the  a^jouiing  lot  with- 
ont  objection,  for  twenty  year*,  aequirea  an  eaaement  in  toch  kft  Cheny  v.  Stdn,  1 1 
Md.l. 
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of  the  house  pulled  down  stood  wholly  on  its  lot,  yet  if  the  beam 
of  the  other  house  rested  upon  the  wall  pulled  dowu,  and  hai 
done  BO  for  a  period  sufficient  to  establish  an  easement  by  pre 
Bcription,  the  owner  of  the  adjoining  house  would  be  entitle 
to  have  his  beams  inserted  for  a  resting-place  in  the  new  wall 
Such  an  easement  is  continual,  without  requiring  the  constan 
and  immediate  act  of  man ;  and  it  is  an  apparent  one,  sfaowi 
by  an  exterior  work ;  and,  consequently,  it  has  the  qualities  suS 
cieut  by  the  common  law,  and  also  deemed  in  the  French  lai 
sufficient  to  establish  an  easement  by  prescription,  (c)     It  ha 

house  wbich  is  injnred  by  tbe  digging  Iiitd  been  andtnt,  tbe  rule  migbt  b«  othenrisi 
OS  that  drcnmstancs  might  implj  the  coDseut  of  tbe  adjoining  proprietor  to  ib  erecdoi 
Buildings  which  are  ancient,  or  erected  npon  ancient  fbnndadona,  or  protected  bv  pn 
Bcription,  cannot  lawfully  bo  disturbed  by  deep  excaTationa  or  other  improvements  o 
adjoining  lots.  But  otheniise  a  person  naj  make  reasonable  improvements  and  ei 
cavatioQB  on  hia  own  ground,  though  the/  should  iqjnre  or  endanger  an  edifice  on  th 
adjoining  land,  by  digging  neai  and  deeper  than  iti  fbundsdona  proTided  he  exercise 
ordinaiy  care  and  ekill ;  and  the  injured  partj  does  not  poasesa  any  ipecial  privileget 
protecting  him  from  the  conaeqaences  of  anch  improvementa,  dther  by  prescription  o 
grant.  Laaala  v.  Eolbrook,  4  Paige,  169 ;  ThnrsEon  v.  Hancock,  IS  Maaa.  2!1  ;  Jone 
V.  Bird,  5  B.  &  Aid.  S37 ;  Ricbart  v.  Scott,  T  Watta,  460.  Whether  due  care  haa  beei 
need  in  the  case  ia  a  question  of  Tact  for  a  jary.  Dodd  v.  Hohne,  3  Neville  &  Hani 
739 ;  1  Adol.  &  £11.  493,  S.  C.  The  taking  proper  precantiona  to  prevent  i^jory  t 
adjoining  walla  in  disturbing  foundations  is  indispensable,  to  exempt  tbe  party  lior 
reeponaibility  for  apecial  loss.  Trower  ti.  Chadwick,  3  Bing.  N.  C.  3»1 ;  I^crce  i 
Mosaon,  IT  Looia.  389;  Pardeasus,  Traill  des  Servitudes,  302;  Partridge  b.  Scod 
8  Meea.  &  W.  320.  IT  a  man  builds  hia  bonae  at  the  extremity  of  bia  land,  be  doe 
not  thereby  and  nithout  a  grant  acquire  any  righia  of  easement  or  support  over  fat 
neighbor's  lend.  See  Gale  &  Whatley's  Treatise  on  Easements,  216-357,  wher 
all  tbe  cases  arc  cited  and  commented  npon  as  to  the  right  of  support,  and  o\ 
making  excavaliona  adjoining  another's  land.  The  civil  and  the  F^nch  law  ar 
also  referred  to  in  that  and  other  branches  of  the  work,  whenever  they  may  serve  ii 
illnatrala  what  may  be  dubtous  or  obscoie  in  the  English  law  on  the  tojucs  nuder  dii 

(c)  Code  Napoleon,  No.  890. 

231.  But  see  Sampson  d.  Buinside,  13  K.  Hanp.  264.  See,  aa  to  general  right  oi 
owner  of  land  to  excavate  next  to  bis  neighbor's  walla,  Radcliff's  Executors  c.  Tb 
Mayor,  4  Comst.  195 ;  Nelson  v.  Oodihiy,  12  HI.  SO.  Becovery  in  case  of  injury  ti 
a4joiQing  premises  by  excavation  is  for  the  damage  done  to  the  soil  and  not  for  tha 
done  to  the  buildings  thereon,  nnleas  they  are  ancient.  Farrand  v.  Marshall,  19  Barli 
(N.  T.)  380  :  McGoire  d.  Grant,  1  Dutch.  (N.  J.)  3S6.  Where  one  erects  two  or  mor 
honses,  a4Joining  and  so  connected  as  mntnally  to  support  each  other,  a  right  to  sncl 
nrataal  enpport  ia  created,  which  conlinnes  after  a  division  of  the  ownership.  Richard 
o.  Rose,  24  Eng.  L.  &  Eq.  406;  Eno  i>.  Del  Tecchio,  4  Duer,  53 ;  S.  C.  6  Duer,  t; 
A  right  granted  of  tbe  useof  apart  of  alot,  for  the  purpose  of  erecting  a  party-wall  i 
an  incorporeal  hereditament,  and  a  covenant  running  with  it  binds  and  is  a  chaig 
npon  the  land.    Eetellas  v.  Penfold,  4  E.  D.  Smith  (N.  Y.)  ISS. 


568  OF  SEAL  PBOPEBTT.  [PABT 1 

(6.)  Of  cUvuion  feneea. 

Li  connectioa  vith  this  subject  of  partf-wftUs,  may  be  me 
tioned  tbe  lav  concemiag  division  fences  between  the  owners  i 
adjoining  lands.  These  interests  are  generaUj  the  object  of  loc 
statute  regulations.  The  doctrine  is,  that  at  common  law  tl 
tenant  of  a  close  vas  not  bound  to  fence  i^^ainst  an  adjoinii 
close,  unless  by  force  of  jn^scriptioii  ;*  and  if  bound  hj  prescri 
tion  to  fence  bis  close,  he  was  not  bound  to  fence  agwnst  ai 
cattle  but  such  as  were  rightfully  in  the  adjoining  close.    If  a 


treo  wu  m  A.  Watcnnu  v.  Soper,  I  Ld.  Eajm.  737.  In  Holder  v.  Coatei,  1  Moo 
&Malk.  lis,  the  right  wu  considAred  u  taming  npon  thi&cl,  in  whose  lind  wu  I 
tree  Brat  planted.  The  ciril  law  made  sadi  a  tree  common  propert;.  Init.  S,  1,  S 
Dig.  41,  I,  T,  1&  See,  on  tbU  mbject,  Code  CirU,  uta.  670,  GTl,  6TS,  673.  Id  Oril 
V.  Bixbj,  13  v.  Hanp.  *H,  Ibe  Mme  principVe  ww  fbUowed,  and  it  wm  held,  tliM  il 
tree  stand  dircctif  on  the  line  between  two  onnen,  it  m  the  common  proper^  of  boi 
and  trespase  lies  if  one  or  them  de»troj9  it  without  consent  of  the  other.  In  Ljman 
Hale,  II  Conn.  177,  it  wu  held,  after  an  elahorate  diacniaion,  that  if  a  tne  itandi  < 
the  land  of  A,  and  sxtenda  iu  roots  into,  and  its  branchea  otst  the  land  of  B,  tbe  tn 
yrith  aJl  its  roots  and  branchea,  and  the  (rnit  thoreoD,  bdong  exclniiTelj  to  A,  and 
becomes  a  treipasser  if  he  appropriates  to  hie  t>wn  nss  any  of  the  orerhangjng  frn 
This  appears  lo  haTe  been  the  best  considered,  and  il  not  oui;  tlie  latest,  bnt  tba  nw 
simple  and  deflniCa  mle  on  the  subject. 

In  New  York,  bj  the  statntes  of  March  19,  1813,  c.  8S,  see.  SO,  (and  which  is  idll 
ibree,)  the  Common  Council  of  the  city  of  New  York  was  anthoriied  to  make  ra 
and  regnlations  for  making,  amending,  and  mBintsining  as  well  partition  ftmcei 
others,  in  the  city.  Under  this  power,  tbe  corporation  ban,  by  otdinanM,  (183: 
r^nlated  partition  fences  and  woUm.  It  reqnires  partition  walls  to  be  made  and  ma 
tt^ed  by  the  owners  of  the  land  on  each  side,  and  if  the  same  can  be  equally  diiidi 
each  par^  shall  make  and  keep  in  repair  one  half  part  Disputes  concerning  t 
diTisioD  of  the  wall,  and  tbe  parts  to  be  made  or  repaired  by  each  owner  reapectife 
or  as  to  its  anfflciency,  to  be  settled  by  the  alderman  and  assistant  of  the  ward.  If  t 
wall  cannot  be  conveniently  divided,  it  is  to  be  made  and  kept  in  repair  at  joint  a 
equal  expense.  A  snrplas  wall,  higher  or  lower  than  the  legnlalion,  to  be  at  the  in 
vidnal  expense  of  the  owner ;  and  on  a  neglect  of  coDtribation  by  one  p«ity,  the  o& 
may  make  tbe  whole  wall,  and  recover  fh)m  the  other  party  his  proportioD  of  the  < 
pense.    The  same  rt^n'iM'on  >K>^es  to  partition  fences.! 


>  In  Bherred  v.  Cisco,  I  Sandf.  (IT.  T.)  480,  the  following  piindples  aie  laid  dcr 
as  to  par^-wslls : 

There  is  no  obligation  in  the  owners  of  adjacent  lots  to  nnite  in  boilding  a  par 
wall.  If  one  owner  place  half  of  the  wall  on  the  a^acent  lot,  the  owner  of  the  lol 
not  liable  to  contribnte  on  subsequently  nsing  the  wall  on  his  own  land.  The  resp 
tive  owners  of  the  wall  are  not  tenants  in  comroon ;  each  owns  in  severalty  the  porti 
of  the  wall  on  his  own  land,  though  ndther  has  the  right  to  pull  it  down  withont  1 
other's  consent 

■  Aduni  B.  Van  Alt^e,  25  N.  T.  S93. 
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have  no  rights,  even  in  a  pabluj  highway,  bat  a  right  of  way  c 
passa^ ;  and  if  cattle  be  placed  in  the  highway  for  the  purpot 
of  grazing,  and  escape  into  an  adjoining  cloae,  the  owner  of  tL 

cattle,  unless  he  owns  the  soil  of  that  part  of  the  highwa 
*  439    on  *  which  he  placed  his  cattle,  cannot  avail  himself  of  tb 

insuffidency  of  the  fences  in  excuse  of  the  trespass,  (o)' 

(7.)   Of  rmming  viaUrt. 

Important  questions  have  arisen  in  respect  ta  the  nse  of  rui 
ning  waters,  between  diSerent  proprietors  of  portions  of  the  sftm 
stream  ;  and  such  questions  are  daily  growing  in  interest,  as  th 
value  of  water-power  is  more  and  more  felt  in  manoiactarin 
establishments . 

■ccrning  bj  Tsason  of  inch  nAusl,  to  the  tandi,  crops,  &c.,  of  the  pwtj  injm^  S< 
the  my  proruioiul  statnte  law  of  CoDiieclicQt  on  tho  mbjecL  Stalnies  oT  Coiiiie 
ticut,  1S38,  pp,  S50-29B.  In  Connecticnt  the  rnle  of  the  common  law  ii  nut  tdopCei 
and  the  owner  of  landi  it  obliged  to  indoso  by  a  lawM  fence,  or  he  cannot  msintai 
an  action  of  trespaH  fat  a  dainty  thereon,  by  the  cattk  of  another.  Siadw«ll  i 
Bitch,  14  Coon.  £9SJ  The  itatnte  of  MiMianpiH  defines  a  lawful  fence  Eo  be  one  "  fii 
feet  high,  well  ataked  and  rideted,  or  Bofflciendy  locked,  and  so  close  that  the  beui 
breaking  into  the  iadoanie  conld  not  creep  Ihroagh."  Bevised  Code  of  Mississipp 
ISM,  p.  334.' 

(a)  It  i^  Blated,  that  in  England,  a  party  who  makes  a  partition  ftnce  between  hii 
and  hii  nughbor,  mnat  Iiare  it  wholly  on  his  own  land.  Lawrence  J.,  in  Yowles  i 
Miller,  3  Tannt  I3S.  Bnt  in  Mawachiuettg  the  more  reasonable  role  is,  that  partitio 
fences  and  dildiea  an  to  be  {diced  on  the  land  of  both  parties  equally.  Newell  v.  Hil 
3  Helcalf,  180.1 

f  Wright  B.  Wright,  SI  Conn.  889. 

'  See  more  recent  regolatioiu  on  the  nl^ect  of  diriaon  fbncei  and  party-walli  i 
Mississippi,  in  Laws  of  Miss,  ISM,  ch.  106.  See,  also.  Act*  of  Kentudcy,  185! 
ch.  G7. 

1  A  ratlroad  corporation,  which  erects  as  the  dmsion  fence  required  by  statute  th 
crooked  or  Virginia  fence,  inclosing  a  like  quantity  of  land  on  each  ude  of  the  dividin 
line,  U  not  a  trespasser.  It  seems  that  in  New  Tork  immemorial  cnstom  has  legaliie 
the  nse  of  such  division  fences,    Ferris  <r.  TanBuskiik,  IS  Barb.  (N.  Y.|  397. 

'  Wher%  the  iencs  of  the  cloee  adjoining  the  highway  was  insufficient,  it  was  hd 
that  no  damage  could  be  recorered  of  the  owner  of  cattle  which  entered  over  snc 
ftoce.  Oriffln  v.  Martin,  7  Barb.  (N.  Y.)  S97.  And  see  Hardenburgh  c.  Lockwooij 
S5  Barb.  (N.  Y.)  9. 

Where  domeatic  animals,  thongh  authorized  to  run  iu  the  highway,  enter  upon  lam 
where  they  hare  no  right,  as  upon  the  track  of  a  railroad,  and  are  run  upon  and  killeii 
(and,  it  seems,  if  it  be  done  negligently,)  the  owner  cannot  recorer  for  his  damage 
The  Tonawanda  R.  B.  Co.  e.  Munger,  S  Denio,  SGS.  In  this  case  there  was  n 
obstacle  lo  prevent  the  animals  comii^  npcm  the  trock.  Bat  see  Eerwhaeker  v.  C-  C 
&  C,  R.  B.  Co.  a  Ohio  (N.  8.)  179. 
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Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  streaiizfc. 
adjacent  to  his  lands,  as  it  was  wont    to  run,  (currere  solebaty^ 
^thout  diminution  or  alteration,®    No  proprietor  has  a  right   t 
ixse  the  water,  to  the  prejudice  of  other  proprietors,  above    o 
below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title 
some  exclusive  enjoyment.*    He  has  no  property  in  the  wato 
itself,  but  a  simple  usufruct  while  it  passes  along.    AqtM  cw'9"£. 
et  debet  currere  ut  currere  solebat  is  the  language  of  the  law. 
Though  he  may  use  the  water  while  it  runs  over  his  land  as 
incident  to  the  land,  he  cannot  unreasonably  detain  it,  or  give    £^ 
another  direction,  and  he  must  return  it  to  its  ordinary  chanD.^1 
when  it  leaves  his  estate.     Without  the  consent  of  the  adjoinin 
proprietors,  he  cannot  divert  or  diminish  the  quantity  of  wato 
which  would  otherwise  descend  to  the  proprietors  below,   ixox: 
throw  the  water  back  upon  the  proprietors  above,  without  a  gran-i;, 
or  an  uninterrupted  enjoyment  of  twenty  years,  which   is   evi- 
dence of  it.  (c)^    This  is  the  clear  and  settled  general  doctrixL^ 


(b)  Bnt  if  a  mnning  stream  be  not  a  nataral  -iratercoiine,  but  created  hj  the  own^x- 

of  the  land,  and  it  flows  beneficially  into  a  neighbor's  land,  as  water  raised  from    s^ 

mine  hy  a  steam-engine,  or  water  fh>m  the  spont  of  the  eaves  of  a  row  of  houses^ 

thrown  upon  and  used  hj  the  owner  of  adjoining  ground,  no  presumption  of  a  graix^ 

or  a  ri^ht  to  hare  tiiat  water  continued  in  perpetuity  exists,  for  that  would  unreasozi.. 

ably  compel  the  owner  of  the  mine  to  work  it,  or  keep  his  engine  in  motion,  or  his  rorw 

of  houses  unaltered.    Arkwright  v,  Gell,  Exch.  B.  T.  1SS9,  cited  in  Gale  &  Whatlejr 

on  Basements,  182. 

(c)  I>ig.  39,  S,  4, 10 ;  Code,  lib.  3,  t.  84, 1,  7  ;  PoUiier,  Traittf  dn  Ck)ntrat  de  SocMt^^ 

second  App.  Nos.  236,  237 ;  Toullier,  tom.  iii.  88,  n.  133 ;  Luttrel's  case,  4  Co.  87,  &.  - 


>  Running  water,  for  the  diversion  of  which  an  action  will  lie,  must  be  a  really  deft^  . 

nite  natural  stream,  confined  in  a  well-defined  channel,  and  not  mere  drainage,  flo'win^ 
over  or  soaking  through  the  soil.    Rawstron  v,  Taylor,  33  Eng.  L.  &  Eq.  428 ;  Broa<J-> 
bent  9.  Bamabotham,  34  Id.  553;  Ashley  v.  Wolcott,  11  Cush.  192;  Luther  r.  TVi^^ 
msinunet  Co.  9  Cush.  171.    But  -where  waters  habitually  accumulate  after  heavy  rai^iai 
or  melting  snow,  and  drain  off  by  a  certain  channel,  that  channel  cannot  be  interrupter}. 
^E^orl  V,  I>e  Hart,  1  Beasley,  280. 

«  In  a  case  of  diversion,  the  plaintifi^,  who  owned  only  one  side  of  the  stream,  "Wfi^ 
allowed  to  recover,  without  showing  any  perceptible  actual  damage,  Parker  v,  Griswol<j^ 
17  Conn.  288.  See  Tillotson  v.  Smith,  32  N.  Hamp.  90;  Chatfield  v.  Wilson,  1  Wu* 
liams,  670 ;  Gerrish  v.Jfew  Market  lianuf.  Co.  10  Foster,  478 ;  Elliott  v.  Fitchburg  It « 
K.  Co.  10  Cush.  191 ;  Newhall  v.  Ireson,  8  Id.  595.  Where  the  owner  of  a  mill  wa^ 
injured  by  the  unjust  obstruction  of  the  water  below,  it  was  held  that  he  might  entei^ 
and  remove  the  obstruction.  Heaih  v.  WiUiams,  25  Maine,  209 ;  Orerton  o.  Sawyer^ 
1  Jones,  808. 

s  Wood  V.  Wand,  3  Wels.  H.  &  G.  748.   In  this  ca0e  the  general  doctrine  of  artificial  / 
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*  440    on  *  the  subject,  and  all  Jibe  difficulty  wbich  arises  coufflsts 
in  tbe  application.    Tbe  owner  must  bo  use  and  applj  the 

Sbany  v.  Pigott,  3  Bakt.  339;  8.  C.  Popham,  I6S;  Ha^s  v.  Bsji,  19  Lonia.  351 ; 
Bnnm  v.  Best,  1  Wila.  1T4 ;  B«alej  v.  Shaw,  6  Eaat,  308 ;  Wright  v.  Hoirard,  1  Sim. 
&  Sta.  190  ;  Suundera  v.  Newtnan,  1  B.  &  Aid.  25S  ;  WiUUms  d.  Morlond,  S  Bun.  4 
Cress.  91i ;  Aloson  a.  Hill,  3  B.  &  Adol.  304 ;  5  Ibid,  i;  S.  C.  Gudner  v.  Tillage 
of  Newbnrgh,  3  Jobna.  Ch.  1 62 ;  Belknap  v.  Belknap,  lUd.  463 ;  MeniK  d.  Faiko-,  1 
Ca]ie(N.  J,)460;  Tyler  d.  WilkinBon,  4  Mason,  39T  ;  Coolur  c.  HuDter,  4 Band.  66 ; 
Hammond  r.  Fuller,  1  Paige,  197;  Hntchinaon  e.  Coleman,  5  Halst.  74;  King  p. 
Tiffany,  9  Conn.  IGS;  Blanchard  o.  Baker,  B  Grwnl.  253 ;  OmelTanj n.  Jaggtra,  9 
HiU(S.C.)  634,  640;  St.  Louis  t>.  St.  Lonis,  StnaR  (Lower  Canada)  ST5;  Mar- 
tin v.  Jett,  19  Lonii.  501 ;  Webb  n.  The  Portland  Mannf.  Compan;,  3  Sumner,  IM; 
Davia  v.  Fall«r,  IS  Tennont,  178;  Eraiu  v.  Merriweather,  S^cani.492;  Shrere  v. 
Voorhees,  !  Green  Cb.25;  Parker  v.Origwold,  ITConn.  SSe.  In  the  case  of  Bamm  4 
Craig  V.  Corporation  of  Baltimore,  (American  Jurist,  No.  4,  p.  203,)  the  corporation, 
in  the  exerciBe  of  thrar  manicipal  powers,  direried  ccrbuo  itmuna  from  their  natoral 
cbannels  to  a  point  near  the  plaintiS's  wharf,  on  navigable  wat«r,  within  the  harlior 
and  city  of  Baltimore,  to  wbich  point  a  large  deposit  of  sand  and  earth  was  carried 
down  bj  the  stTOarog,  and  injured  the  ralne  of  the  wharf.  It  was  held  that  a  privale 
acdoD  lay  for  the  damage  arising  from  this  corporate  act.  It  is  stated  to  hAre  been  a 
mle  in  the  PrtQch  law,  that  the  owner  of  tbe  higher  land  had  a  right  to  divert  a  atream 
to  his  own  ntililj,  and  that  tbe  owner  of  the  land  below  conld  not  contest  it  in  the  ab- 
■encs  of  a  grant.  Merlin,  Rep.  Jurisp.  tit.  Cours  d'Ean.  Bnt  the  dvil  code  mj 
equitably  qoolided  this  doctrine.    Cods  Ciril,  arts.  641,  643,  641. 

The  rights  reapecling  running  streams,  between  adjoining  proprietors  of  land^  an 
regulated  by  very  predae  mles  in  Pennsylvania.  Thns,  in  M'Calmont  v.  Whittaker, 
3  Rawle,  64,  tbe  walopower  belonging  to  a  riparian  owner  was  considered  as  consist- 
ing of  the  difference  of  Ued  betiBon  lia  turface  vhen  the  ttrtan  in  iti  natural  sxr/occ  JtrM 
taahei  hit  land,  and  the  furjace  where  it  leave*  it.  The  sneam  onder  that  limitation  of 
right  might  be  occnpied,  in  whole  or  in  pari,  or  not  at  all,  without  endangering  the 
right  or  reatrieting  the  mode  of  its  enjoyment,  unless  there  baa  been  an  actoal,  prior, 
adverse  occupancy  protected  by  the  statute  of  limitations.  The  riparian  owner,  by 
digging  on  his  own  land,  cannot  legally  lower  the  surface  of  the  water  standing  on  s 
pool  on  the  land  above  him,  nor  can  he  enter  and  lower  the  surface  of  the  water  aa  it 
leaves  his  land,  by  deepening  the  channel  in  the  land  below  him.  In  Acton  b,  Blon- 
dell,  12  Meet.  &  W.  3S4,  a  very  important  qnostion  on  water-rights  artm,  and  wu 
very  learnedly  considered.  The  judgment  of  the  Conrt  of  Exchequer  Chamber  made 
a  distinction  between  waters  running  on  the  surface  of  landa,  and  flowing  below  it  in  a 
aublertaneons  course.  Tbe  former  was  open  to  observadon,  notorious  usage,  calcu- 
lation, and  value,  but  not  the  latter;  and  it  was  held,  that  the  owner  of  land  thmogh 
which  water  flows  in  a  subterraneons  course,  has  not  such  a  right  or  interest  in  it  M 
l4>  be  able  to  maint^n  an  action  against  a  land-owner  who  digs  a  well  on  his  own  land, 

waterconrsea  is  elaborately  discuaaed.  Van  Hoeaen  v,  Coventry,  lo  Barb.  (K.  T.)  SIS- 
The  right  to  flow  lands  (br  one  purpoae  ia  not  defeated  by  the  existence  of  a  right  in  an- 
other person  to  flow  the  same  lands  Ibr  anolber  purpose.  Davis  r.  Brigham,  99  Klaine, 
391 .  A  riparian  proprietor,  who  diverts  a  stream  in  a  way  bencflcial  to  other  proprietor!, 
and  inducing  them  to  make  expensive  improvements,  cannot  without  their  conaent  re- 
store Che  water  to  its  original  channel.    Ford  v.  Whillock,  1  Williams,  265. 


VEOT.Ut]  OP   KEAL  "PBOPERTY.  66  & 

water  as  to  work  no  material  injury  or  Annoyance  to  his  neighbo:K 
below  him,  who  has  an  equal  right  to  the  subsequent  use  of  th. 
same  water ;  nor  can  he,  by  dams  or  any  obstruction,  cause  tl:M- 
water   injuriously  to  overflow  the  groimds  and  springs  of    lii 
neighbor  above  him.  (a)  ^     Streams  of  water  are  intended  for 


or  carries  on  mining  operationB  in  his  own  land,  in  the  oanal  manner,  and  drains  arw. 
the  water  from  the  land  of  the  adjoining  owner,  and  leaves  his  well  diy.    The  cx^ 
law  was  examined,  and  was  found  to  sustain  the  judgment  of  the  court.    "  Marcell 
Bcribit :  cum  eo,  qui  in  suo  fodiens,  vicini  fontem  avertit,  nihil  posse  agi,  nee  de 
actionem;  et  sane  non  debit  habere,  si  non  animo  nocendi,  sed  suum  agrnm  melioz-e- 
fadendi  id  fecit."    Dig.  lib.  39,  tit.  3,  sec  12.    This  question  as  to  the  rights  of  vra 
running  below  the  surface,  seems  not  to  have  been  raised  and  settled  in  the  En^li 
law,  and  the  decision  does  not  affect  the  rights  mentioned  in  this  lecture  respecti 
running  waters  over  the  surface  of  land.    The  court  went  upon  the  principle  wliic^2i 
gives  to  the  owner  of  the  soil  aU  that  lies  beneath  the  snrfiice,  and  he  has  a  rigbt   t^o 
apply  such  property  to  his  own  purposes  at  pleasure ;  and  if,  in  the  exercise  of  tlLca^t 
right,  he  intercepts  or  drains  his  neighbor's  under-ground  springs,  it  is  damnum  abaqr^^t^ 
injuria^ 

(a)  Keal  o.  Henry,  I  Meigs  (Tenn.)  17.    If  the  owner  of  land  flowed  by  a  miU-daxn  , 

mib  the  miU  and  dam  and  retains  the  land,  the  purchaser  takes  by  the  grant  the  rig-lxt; 

to  oyerflow  the  land  to  the  former  extent    But  if  the  owner  idls  the  land  flowed,  axid 

retains  the  miU  and  dam,  without  reserving  the  right  to  flow,  ho  subjects  himself    tx> 

damage  if  he  does  it    Preble  v»  Seed,  17  Maine,  169.    The  grant  of  a  mill  carrion 

witk  it  the  use  of  the  head  of  water  necessaiy  to  its  eiyoyment,  with  all  incidents  axicX 

appnrtetiaiices,  as  far  as  the  right  to  convey  to  this  extent  existed  in  the  grantoir. 

Hacidey  v.  Sprague,  17  Maine,  281. ^ 


«  See  TTheatley  v,  Baugh,  25  Penn.  528;  Ellis  v.  Duncan,  21  Barb.  (N.  Y.)  23o    ; 
Brown  v.  Slius,  27  Conn.  84 ;   Chasemove  v.  Bichards,  2  Hurl.  &  Nor.  168 ;  S.  C.    T 
H.  of  X4ords,  349.    And  to  the  same  afiect  see  Frazier  r.  Brown,  12  Ohio  State,  29^   - 
Greenleaf  v,  Francis,  18  Pick.  117 ;  Boath  v.  Driscoll,  20  Conn.  533 ;  Ellis  v,  Doncax^  ^ 
21  Barb.  (N.  Y.)  230;  Harwood  v,  Jones,  32  Vermont,  724.    In  the  English  courts  eli.,^ 
distinction  is  settled  between  water  flowing  in  known  and  defined  channels,  whethex-* 
above  or  below  the  surface,  and  water  percolating  through  the  strata  in  unknown  chtti^_ 
nels  ;   for  injury  to  the  former  the  law  afibrds  a  remedy,  to  the  latter  it  affords  nooo. 
CbasemoTe  v.  Richards,  7  H.  of  L.  349 ;   Dickinson  v.  Grand  Junction  Canal  Co.    -^ 
Excb-  300  ;  Wood  v.  Waud,  3  Exch.  748.    In  accordance  with  the  principle  governing 
tbese  cases,  it  was  held  in  Pixley  v.  Clark,  32  Barb.  (N.  Y.)  268,  when  one  damnaea    «^ 
stream  on  his  own  land  and  embanked  the  pond  so  that  it  could  not  overflow  his  neig^i^_ 
bor's  land,  but  owing  to  the  character  of  the  soil  the  water  percolated  the  ground,  an^^ 
thus  found  its  way  underneath  and  deteriorated  the  neighboring  land,  that  no  leg^^j 


Injury  was'inflicted. 

1  McTavish  r.  Carroll,  7  Md.  352. 


/ 


«  A  riparian  proprietor  may  use  the  whole  face  of  the  water  on  his  own  land ;   l^^ 
may  cause  it  to  «e  hack  to  the  line  of  the  adjoining  proprietor,  and  will  not  be  liable 
for  damage  caused  thereby,  in  cases  of  unusually  high  floods.    But  companies  incor^ 
porated  for  improving  the  navigation  of  streams  have  not  so  extensive  rights.    Monon- 
gabela  Navigation  Co.  v.  Coon,  6  Barr,  379.    But  see,  contra,  McCoy^r.  Danley,  2o  / 

Penn.  a5.  / 


i 


664  OF  REAL  PBOPEBTT.  [PAKT  ' 

use  and  comfort  of  man ;   and  it  vould  be  onreasonable,  aj 
contrary  to  the  uniTersal  sense  of  mankind,  to  debar  evei7  rii 
rian  proprietor  from  the  application  of  the  water  to  domest 
agricnltaral,  and  manu&oturiDg  purpoees,  prcvided  &&  use  of 
be  made  tmder  the  limitations  which  hare  been  mentioned ;  ai 
there  will,  no  doubt,  inevitably  be,  in  the  exercise  of  a  perfe 
right  to  the  use  of  the  water,  some  evaporation  and  decrease  i 
it,  and  some  raiiations  in  the  weight  and  velocity  of  the  currei 
But  de  minimis  non  curcU  lex,  and  a  right  of  action  by  the  pt 
pnetor  below  would  not  necessarily  flow  iirom  such  cousequenof 
but  would  depend  upon  the  nature  and  extent  of  the  complai 
or  injury,  and  the  manner  of  using  the  water.     All  that  the  Is 
requires  of  the  party,  by  or  over  whose  land  a  stream  passes, 
that  he  should  use  the  water  in  a  reasonable  manner,  and 
not  to  destroy,  or  render  useless,  or  materially  diminish,  or 
the  application  of  the  water  by  the  proprietors  above  or 
on  the  stream.    He  must  not  shut  the  gates  of  his  dams,  at 
.  tain  the  water  unreasonably,  or  let  it  ofiF  in  unusual 
"  441    tities,  to  the  annoyances  •  of  his  neighbor,  {a)      P 

(a)  Beiasel  o.  Slioll,  4  Dallas,  311 ;  PaJmer  v.  Unlligui,  3  Cainea,  307 ;  W 
Alden,  8  Mass.  136  i   Colborn  v.  Bichardg,  13  Mt£t.  430 ;  Cook  e.  HoU,  3  Pii 
Bunnela  v.  Bnllen,  2  N,  Hamp.  532 ;   Tjlec  b.  Wilkinson,  4  Mason,  897 ;  St 
Brinckerhoff,  IT  Johns.  306  ;  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  SS3  ;  \ 
v.  Morluid,  S  Bam.  ft  Cress,  910 ;   Thompsoo  v.  Crocker,  9  Kck.  59 ;  John: 
phens,  3  Vermont,  308 ;  Pngh  e.  Wheeler,  S  Dct.  &  Batt.  50 ;  Wadaworth  « 
son,  15  Conn.  363.    In  Howell  v.  IScCoj,  9  Rawle,  356,  Ihe  rale  nc  lUere  tuo  at 
non  lad/u,  in  its  application  to  the  doctrine  in  the  text,  was  laid  down  with  [ 
and  accuracy.    It  was  held,  that  a  person  had  a  right  to  so  mnch  of  Che  wi 
streBDi  mnniug  across  his  land  as  was  needful  and  proper  for  supplying  his  1 
and  liark-mill,  and  that  be  was  hound  to  retnra  the  water  so  diverted,  and  iM 
Barilj  used  and  consumed  in  his  business,  without  unnecessaiy  diminution  nnd  was 
into  the  natural  channel  below,  and  that  ho  was  bound  to  return  it  wilhont  pollati 
or  poisoning  it  by  admixture  with  nnwholesonie  substances,  to  the  injury  of  the  owi 
below.    This  was  in  acoidance  with  the  sound  doctrine  of  the  common  law,  ai  i 
dared  in  Aldred's  case,  9  Co.  ST,  b,  prohibiting  acts  creating  a  nuisance  to  on 
ncighbor.i 

So,  again,  in  Arnold  e.  Foot,  13  Wendell,  330,  where  a  spring  of  water  rises  in  t 
land  of  A,  and  rans  a  stream  to  the  land  of  B,  it  wbb  held,  Uiat  A  has  no  right 
divert  the  stream  tmta  its  natural  channel,  though  it  be  not  more  than  sufficient  I 
bis  domestic  uses,  and  for  the  irrigation  of  his  land.  He  majr  use  Jt  fbr  domes 
uses,  and  for  his  cattle,  bat  not  to  irrigate  hit  land,  if  that  would  exhaost  the  ninni: 

1  Wheatlej'  v.  Chrisman,  34  FBnn.  398 ;  Carhart  «.  Aobara  Q.  L.  Co.  sa  Barb.  ( 
T.)  497.  A  legislatiTe  grant  of  a  water-power  is  not  a  grant  of  the  water  itself  ai 
chattel.    Mnyor  i:  Coinmiisioners,  7  Barr,  348  i  Hill  e.  Newman,  S  Cal.  445. 
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lays  down  the  rule  very   strictly,  that    the  owner  of  the  uppexr 
etream  must  not  raise  the  water  by  dams,  so  as  to  make  it  fa.1T. 
•vvith  more  abundance  and  rapidity  than  it  would  naturally  do  ^ 
and  injure  the  proprietor  below.  (6)     But  this  ruje  must  not  1> 
construed  literally,  for  that  would  be   to  deny  all  valuable  rL& 
of  the  water  to  the  riparian  proprietors.     It  must  be  subjected  -fc^ 
the  qualifications  which  have  been  mentioned,  otherwise  rivox^ 
and  streams  of  water  would  become  utterly  useless,  either  fc>: 
manufacturing  or  agricultural  purposes.     The  just  and  equitabl. 
principle  is  given  in  the  Roman  law:  Sic  enim  debere  qwem  m^Z £^ 
iyrem  Offrum  9uumfacere^  ne  vidni  deteriorem  faciat.  (<?)  * 

(8.)  EMemevitB  acquired  and  lost  by  prescription. 
1.  This  natural  right  to  the  use  of  waters^  as  an  incident    ox* 
particular  easement  to  the  land,  may  be  abridged,  or  enlargeci^ 
or  modified,  by  grant  or  prescription,  (d)    Though  a  stream 
diminished  in  quantity,  or  corrupted  in  quality,  by  means  of  tti. 
exercise  of  certain  trades,  yet  if  the  occupation  of  the  party 
taking  or  using  it  has  existed  for  so  long  a  time  as  to  raise  tht^ 
presunaption  of  a  grant,  and  which  presumption  is  the  foundatioxx 
of  title  by  prescription,  the  other  party  whose  land  is  below  must: 


streani.  Brown  v.  Best,  1  V^ilson,  174,  S.  V, ;  Smith  v.  Adams,  6  Paige,  435,  S.  !P. 
7he  owner  may  dig  a  weU  on  any  part  of  his  own  land,  though  he  thereby  dimlnislxes 
the  water  in  his  neighbor's  well,  in  the  absence  of  grant,  or  adverBe  user,  or  malice  « 
Oroenleaf  v.  Francis,  18  Pick.  117. 

(6)   Trait^  de  Contrat  de  Soci^t^,  second  App.  No.  236. 

(c)  The  Code  Napoleon,  Nos.  640,  641, 643,  644,  and  the  Civil  Code  of  I/oaisiaiia.^ 
arte*  656,  657,  establish  the  same  jost  rules  in  the  nse  of  running  waters.  So,  in  Nortl:^ 
Carolina,  Missouri,  &c.,  the  regulations  of  grist-mills  and  mill-dams  is  deemed  a  ]]iQ,t^^ 
ter  of  public  concern,  and  subject  to  statute  prescriptions.  Berised  Statutes  of  JVIi^^ 
Bonri,  1885 ;  R.  S.  North  Carolina,  c.  74. 

(d)  Prescription  is  a  title  acquired  bj  possession  had  during  the  time,  and  in  tkx^ 
manner  fixed  by  law.    Co.  Litt.  113,  b. 


s  See  Embrey  v.  Owen,  4  Eng.  L.  St  Eq.  476.    The  preceding  doctrine  of  the  text  i^ 
quoted  and  approved.    A  riparian  proprietor  has  the  right  to  irrigate  his  land  from  tb^ 
stream,  if  he  does  not  interfere  with  the  rights  of  other  proprietors;  and  whether  l^i^ 
^2se  be  reasonable  or  not,  depends  on  the  circumstances  of  each  case.    As  to  what  13 
and  what  is  not  such  reasonable  use,  see  Pitts  v,  Lancaster  Mills,  13  MetcaU;  156  * 
XHckinson  v.  Grand  June.  C.  Co.  9  Eng.  L.  &  Eq.  513;  Sampson  o.  Hoddinott,  38  I^i' 
941  ;    Thomas  o.  Brackney,  17  Barb.  (N.  T.)  654;  Eauifinan  v.  Qriesemer,  26  Peni^^ 
407  ;  I>illing  v,  Murray,  6  Porter  (Ind.)  324 ;  Snow  v.  Parsons,  3  Wms.  (28  Yt.)  459 
Parker  v.  Hotchkiss,  25  Conn.  321. 
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take  the  stream  subject  to  sach  adTerse  right ; '  and  twenty  jean* 
esclusivo  enjoyment  of  the  water  in  any  particnlar  manner,  af- 
fords, according  to  the  English  law,  and  the  law  of  New  York, 

Massachusetts,  and  several  other  states,  presumption  of 
*  442    such  a  grant,  (e)    But  nothing  short  *  of  a  contract,  or 

of  such  a  time  of  enjo3rmeut  of  water  diverted  &om  tiie 
natural  channel,  or  interrupted  by  dams  or  other  obstmctiona,  or 
materially  changed  in  its  descent  or  character,  will  justify  the 
owner  as  against  any  land-owner  above  or  lower  down  the  stream, 
to  whom  such  alterations  are  injurious.  In  the  character  of 
riparian  proprietors,  persons  are  entitled  to  the  natural  flow  of 
the  stream  without  diminution  to  their  injury,  and  to  them  may 

(«)  The  time  of  limitation  ranee  In  particular  itates.  Tbos,  in  Conneclicat  and 
Vermont,  the  tenn  of  preacriplion  ii  fifteen  jean,  and  in  SoDtli  Carolina  fire  Tcaia- 
Manning  v.  Smith,  6  Conn.  289 ;  Martin  r.  Bigtlow,  2  Aiken,  1S4.*  Anderson  c. 
Gilbert,  1  Baj,  3TS.  But  the  taw  in  South  Carolina  on  the  eabjecl  of  pracripiiom  doei 
not  seem  to  take  its  role  from  the  Act  of  Umitationa  of  ITIS,  for  in  Simi  e.  Darii,  I 
Cheeres  Law  and  Eq.  3,  it  waa  declared  or  Bwnmed  u  aetlled  law,  that  iwenij  ytnt 
of  enjoyment  of  a  way  over  another's  land,  was  presamptiTe  evidence  of  right.  Erea 
a  right  of  way  OTcr  the  uninclosed  lands  of  another,  may  bo  acqaired  b;  cwenlj  feus' 
cnjojment  thereof,  nndcr  an  assertion  of  right  b;  tho  one  party,  or  admissions  thereof 
by  the  other.  In  Lonisiana,  the  time  of  prescription  varies  according  to  the  subject, 
trom  three  to  thirty  years.  Civil  Code,  aits.  3435-U7G.  But  I  presama  that  gener 
ally,  in  this  coanlry,  we  follow  the  English  time  of  prescription.  It  was  so  nndcistood 
by  Ch.  J.  Parker,  in  Gn, jetty  v.  Betbnnc,  U  Mass.  49,  and  in  Gilman  d.  Tilton,  S  N. 
Hump.  231,  and  by  Chaoceilor  Vroom,  in  Shreve  v,  Voorhees  in  3  Green  |N'.  J.)  25.  In 
Lonisiana,  the  right  a/drip  is  acquired  by  prescription,  on  an  enjoyment  of  ten  yean 
without  complaint.  Vincent  v.  Michel,  7  Louis.  S2.  In  Pennsjlvania,  the  time  requi- 
site to  defeat  the  right  to  an  iocorpoieal  hereditament,  bj  non-user,  is  twcn^-one  jears. 
Dyer  v.  Dupni,  5  Wharton,  M4.»  The  English  swtute  of  S  and  3  Wm.  IV.  c.  71,  com- 
monlj  called  the  Prescription  Act,  estabUshes  the  prescription  of  twenty  years  arising 
{lo\D  the  nnintermpted  enjoyment  of  a  way,  or  watercourse,  or  light,  as  a  1<^b]  bar ; 
and  in  this  respect  the  statute  seems  to  be  declaratory  of  the  pr&existing  law,  arising, 
however,  from  a  presumption  to  be  drawn  by  the  jury.  But  this  atatnto  is  liable  to  the 
reproach  of  being  carelessly  and  obacurely  drawn.  See  Gale  £  Wliatley  on  Eaaemeols, 
97,  123.  The  statute  farther  declares,  that  an  interruption  of  the  use  of  an  easement, 
acquiesced  in  for  a  year,  with  notice  tlicreof,  and  of  the  anthori^  under  which  it  i« 
made,  will  prevent  a  right  fVom  being  acquired.*  It  does  not  opplj  to  the  extinguish- 
ment of  an  easement  already  acquired. 

*  Moore  ».  Webb,  I  O,  B.  (N.  B.)  678. 

*  Arbnchle  ».  Ward,  3  Wma.  (29  Vt.)  45. 

*  Okewn  v.  Patterson,  W  Fenn.  Slate,  22. 

*  Payment  of  an  annnal  sum  for  the  use  of  an  easement  Is  not  an  interruption  wilhiii 
^  statnle.  Plasieier's  Co.  v.  Parish  Clk's  Co.  6  Eng.  L.  &  £q.  481.  See,  also  Eana 
B.  Swansea  Walerworki'  Co.  S  Id.  450. 
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be  applied  tlie  observation  of  Whitlock,  J.,  in  /SiJwTy  v.  Pigott^  (^> 
that  a  watercourse  begins  ex  jure  ruMtnrcBy  and  having  taken. 
course  naturally,  it  cannot  be  diverted-     But,  on  the  other  haii<l 
the  owners  of  artificial  works  may  acquire  rights  by  actual  appr 
priation,  as  against  the  riparian  proprietor,  and  the  extent  of 
right  is  to  be  measured  by  the  extent  of  the  appropriation, 
the  use  of  the  water  for  a  period  requisite  to  establish  a  conclusi 
presumption  of  right.    In  such  a  case,  the  natural  right  of 
riparian  proprietor  becomes  subservient  to  the  acquired  right 
the  manufacturer,  (h)    The  general  and  established  doctrine    : 
that  an  exclusive  enjoyment  of  water,  or  of  light,  or  of  any  otli 
easement,  in  any  particular  way,  for  twenty  years,  or  for  s 
other  period  less  than  twenty  years,^  which  in  any  partictxl 
state  is  the  established  period  of  limitation,  (c)  and  enjoyed  witXx* 
out  interruption,^  becomes  an  adverse  enjoyment  suflScient  to  rai 


(a)  3  BtOst.  339. 

(b)  Brown  V.  Best,  1  Wils.  174;  Bealey  r.  Shaw,  6  East,  208 ;  Tyler  v.  WOkinso 
4  Mason,  397  ;  Hatch  v.  Dwight,  17  Mass.  289.      The  law  of  waterconrses,  whetH. 
natural  or  artificial,  is  the  same ;  and  the  oninterraptod  flow  of  water  for  twenty  yec« 
fhrongh  an  artificial  canal,  will  establish  a  right  through  an  adit  artificially  made 
draining  a  mine,  and  nsed  for  a  brewexy  below  fbr  twenty  years  after  the  working 

ceased,  and  the  mine  conld  not  afterwards  be  so  worked  as  to  pollute  it.    Magoir 

Chadwick,  11  Adol.  &  Ell.  571. 

(c)  State  17.  Wilkinson,  2  Vermont,  480 ;  Cuthbert  r.  Lawton,  8  M'Cord,  194  ;  BoU. 
Tar  M.  Co.  v.  Neponset  M.  Co.  16  Pick.  241.  See,  also,  p.  443,  n.  b,  c.  I«e8S  than  /tl%<« 
prescribed  term  of  limitation  may,  under  circumstances,  raise  the  presumption  of  t;}x<« 
dedication  of  land  to  the  public  use.  State  r.  Catlin,  3  Vermont,  530.  So,  the  exclrm. 
fiive  enjoyment  of  an  easement,  as  a  right  of  way,  for  a  less  period  than  twenty  yoo.x-^ 
jnAy  form  an  equitable  estoppel  to  the  claim  of  another  person,  who  has,  by  posit:i^v> 
acts  of  acquiescence,  encouraged  an  innocent  purchaser  to  buy  the  land  to  whicli  tJ:^^ 
easement  was  appurtenant    Lewis  v.  Carstairs,  6  Wharton,  193. 


1  Prescription  applies  only  to  incorporeal  hereditaments ;  and  no  right  to  the  nse 
corporeal  property,  as,  for  example,  a  saw-mill,  can  be  acquired  by  prescription.    f*er  ^  ^ 
^.  Hrown,  3  Barb.  (N.  Y.)  105.    An  easement  is  within  the  statute  of  frauds,  and  ca,-r».^ 
not  bo  acquired  by  a  yerbal  agreement.    Pitkin  v.  Long  Island  Railroad  Co.  2  Ba,i*>^ 
Cb-  221.     The  acquiescence  of  coterminous  proprietors  in  the  location  of  a  boundj^^^.^ 
line»  for  a  length  of  time  sufficient  to  bar  an  entry,  authorizes  the  presumption  of  ^.^^ 
Agreement.    Smith  v.  McAllister,  14  Barb.  (N.  Y.)  434 ;  Dayis  v,  Townsend,  10  Ba.i-^ 
(IJ.  Y.)  333. 

s  Snt  if  the  enjoyment  be  not  continuous,  no  easement  is  acquired.     Pollar<l    ^, 
3ame8,  2  Gush.  191;  Branch  v.  Doane,  18  Conn.  233;   Fierce  v.  Selleck,  Id.  32  :|  .* 
X>elAhoTiB8aye  o.  Judice,  18  Louis.  An.  587.    An  easement  cannot  be  acquired  by  ^cj ' 
.^eme  poasession,  while  the  owner  of  the  servient  tenement,  as  agent  of  the  owner  of 
tbe  dominant  tenement,  lets  the  latter  to  third  persons  fbr  short  and  not  continnoitg 
^erms.     Holland  v.  Long,  7  Gray,  486. 
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a  presmnplion  ^f  title  as  ^sinst  a  ri^t  in  any  other  pencm, 

*  443    which  might  have  been,  bat  vas  not  asserted,  (ti) '    *  The 

right  is  confined  to  the  extent  and  the  mode  of  enjoyment, 
during  the  twenty  years.  All  that  the  law  requires  is,  that  the 
mode  or  manner  of  using  tho  water  should  not  be  materially 
varied,  to  the  prejudice  of  other  owners ;  and  the  proprietor  is 
not  bound  to  use  the  water  in  the  same  precise  manner,  or  to 
apply  it  to  the  same  mill,  for  such  a  construction  of  the  role 
would  stop  all  improTcmenta  in  machinery,  (a)  He  is  only  not 
to  vary  the  enjoyment  to  the  prejudice  of  bis  neighbor,  fie  may, 
by  his  erections  and  dams,  increase  the  quantity  of  the  water 
appropriated,  or  increase  the  velocity  of  tbe  current  below,  pro- 
vided no  material  injury  be  produced  to  the  land  or  works  of 
the  occupajit  of  the  stream  below  him,  or  to  his  ei 
them.^    This  presumption  of  title  fotmded  on  that  e 

equally  well  established  in  the  English  (&)  an 

*  444   law.  (c)    To  render  •  tbe  eiyoyment  of  any  e 

(if)  Sluiw  V.  Crawford,  10  Joiau.  236;  BciJej  v.  Slww,  G  East, 
StertoiK,  3  Vermont,  Sie.  No  time  abort  of  twenty  years  will  l^ial 
and  it  ia  no  defence  to  an  actjon  on  the  caae  for  a  noiaance,  in  canjiug 
of  a  taUow-cbauiller,  that  the  defendant  had  carried  on  a  noiiooa  and 

for  three  or  even  ten  years  before  the  plaintiff  became  poaseaaed  of  hii  j 

V.  Hall,  4  Bing.  N.  C.  1S3. 

(a)  Foliaer  v.  Kebblewhaile,  3  Show.  !50. 

(6)  Lewifl  B.  Price,  Eap.  Dig.  638  ;  Bradbury  «.  Grinsell,  "  "  — '  •'■    -      ■" 

V.  Best,  WUa.  17«  i  Bealey  v.  Shaw,  6  East,  208 ;  Balaton 
469 ;  Ssondere  r.  Newman,  I  B.  &  Aid.  29B ;  Barker  r.  Bicti 
t>.  Croea,  3  Bam.  &  Creu.  686 ;  fTiUiama  v.  Moreland,  Ibii 
Bing.  115;  Qrey  n.  Bond,  3  Brod.  &  Bing.  667;  Wright 
190 ;  Haaon  b.  HiU,  3  Bam.  &  Adol.  301. 

(c)  Huard  r.  Robinaon,  3  Maaon,  373;  Guyetty  c.  Bethi 
e.  Savage,  IS  Id.  133;  Sherwood  v.  BnrT,4  Bay,  344;  Ii 
Conn.  984 ;  Stilea  v.  Hooker,  7  Cowen,  S66 ;  Campbell  s.  Si 
v.  Smith,  9  Serg.  &  Bawle,  36 ;  Strickler  b.  Todd,  10  I 
BOD,  4  Mason,  3S7 ;  Bellcnap  t.  Trimble,  3  Paige,  5T7.  1 
mon4aw  remedy  against  a  mill-owner  for  overflawing  anol 
and  a  special  and  more  limited  remedy  anbstitnCed.    The 

■  Hammond  v.  Zehner,  33  Barb.  (N.  T.)  ITS.  The  flooding  of  another's  land  for 
twenty  years  will  ha  presumed  to  haTe  baen  advene,  and  it  ia  for  the  other  aide  to 
ahow  llmt  tt  was  nnder  a  license.  Hammond  v.  Zebner,  21  N.  T.  118.  And  «ee 
Parker  t>.  Foole,  19  Wand.  309;  Townsend  o.  M'Donald,  13  N.  Y.sei  ;  Olnutead  w. 
Lewis,  9  N.  T,  423 ;  Blake  e.  Everett,  I  Allen,  246. 

>  Stackpole  b.  Onrtli,  33  Maine,  3S9 ;  Eidd  v.  Laird,  IB  G*L  161 ;  BDmett  e.  White- 
(idBt,  15  Cal.  89. 
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twenty  years  a  presumption  ^urU  et  Se  jure^  or  conclusive 
dence  of  right,  it  must  have  been  coixtinued,  uninterrupted,   o 
padficy  and  adverse,  that  is,  under  a  claim  of  right,  with  the  ii 
ptied  acquiescence  of  the  owner,  (a)      The  time  of  enjoyme 


«Bowed  the  dams  of  com  and  saw  mflls  to  stand,  though  they  shotdd  cause  the  landL 
ollien  to  be  overflowed,  and  the  injured  party  was,  bj  a  particular  pixxiess,  to  have 
annual  compensation  in  damages  assessed  bj  a  joiy.    MiUs,  in  the  infancy  of 
country,  were  public  easements,  and  required  marked  encouragement  But  this  stasia, 
was  substantially,  and  Ch.  J.  Parker  thinks,  incautionsly,  renewed  in  1796,  when 
necessity  of  such  encouragement  to  mill  ersctions  had  ceased,  and  lands  had  generalX^ 
risen  in  value.    Stowell  v.  Flagg,  11  Mass.  364.    The  Massachusetts  Bevised  Statn^^c^s 
of  1836,  p.  676,  continued  in  substance  the  Colony  Act,  with  equitable  and  ca]r<e:lFV=al 
regulations.    But  the  exceptionable  principle  of  tJie  act  is,  that  it  allows  the  la.:xi^ 
above  the  mill  to  be  overflowed,  in  the  flrst  instance,  at  the  pleasure  of  the  mill-ovv7L<3s>, 
and  leaves  the  injured  party  to  seek  his  compensation  subsequently.   There  are  similcar 
statute  provisions  in  the  states  of  Maine,  Bhode  Island,  and  Virginia;  and  they  appe^Lx*, 
said  the  Ch.  Justice,  to  be  material  and  unjustifiable  abridgments  of  the  common-lca-^w ' 
right  to  the  enjoyment  of  property.    The  statute  of  liassachusetts,  of  1718,  and  whi.<:2li. 
was  conthiued  in  Maine,  under  the  modified  statutes  of  1821  and  1834,  was  deemed 
inequitable  and  oppressive  to  the  owners  of  lands  overflowed,  that  in  1838  a  biU 
prepared  by  one,  and  submitted  to  another  legislature  in  the  state  of  Maine,  for 
pealing  the  acts  on  the  subject,  so  as  to  leave  rights  and  remedies  as  to  overfiowi: 
lands  bj  mills  to  the  operation  of  the  common  law,  as  is  the  case  in  most  of  the  otla^ 
states.     In  Virginia,  the  statute  regulations  concerning  the  use  of  running  streaxxftj 
and  the  erection  of  mill-dams,  provides,  that  if  a  person  owning  land  on  both  sides- 
a  stream  wishes  to  build  a  dam,  he  n^ay  apply  at  once,  without  notice  to  the  owixe: 
of  the  land  above  and  below,  for  a  writ  ad  quod  damnum.    The  jury  summoned  uiad4 
that  writ  are  to  examine  the  lands  above  and  below  belonging  to  others,  and 
the  damages  that  would  arise  to  the  several  proprietors,  who  are  then  to  be  summoixec^ 
and  the  court  determines,  whether  under  all  circumstances,  leave  ought  to  be  given 
build  the  dam.    If  given,  the  party  applying  is  laid  under  certain  conditions  for 
-venting  the  obstruction  of  the  passage  for  fish  and  ordinary  navigation,  and  convenle-^;^^ 
crossing  of  the  watercourse,  as  should  seem  meet.    The  applicant  upon  paying 
^BxasLQes  assessed  to  the  parties  entitled,  nu&y  proceed  to  erect  his  mill  and  danx. 
Bevised  Code,  c.  235  ;  Crenshaw  v.  Slate  Kiver  Company,  6  Rand.  245.    There   i^ 
similar  provision,  if  a  person,  desirous  to  build  a  mill,  owns  the  land  only  on  ot^e  8$< 
of  the  stream.    1  Revised  Code  of  Virginia,  277  ;  Revised  Code  of  Mississippi,  i; 
p.  336.     There  are  statute  provisions  of  a  similar  nature  in  Illmois,  North  Caroli; 
Alabama,  &c.,  relative  to  the  erection  of  mills  and  dams  affecting  other  ripa^,^^ 
owners.     Revised  Laws  of  Illinois,  edit.  1833  ;  1  N.  C  Revised  Statutes,  1887,  p. 
Aiken's  Ala.  Dig.  2d  edit.  825.    And  in  Indiana,  the  act  of  1831  declares  minute 
•nlations  respecting  grist-mills  and  millers-    So  in  Pennsylvania,  by  statate  of  Ma^^-^^ 
23,  1803,  the  owners  of  lands  adjoining  navigable  streams  of  water,  except  the  ri^v-^^j^ 
I>elaware,  Lehigh,  and  Schuylkill,  may  erect  dams  for  mills  and  other  waterwo^^^ 
and  use  the  requisite  water  therefor,  provided  they  do  not  obstruct  or  impede  the  Hci,^ ' 
Ration  of  the  stream,  or  prevent  the  fish  from  passing  up  the  same. 

(a)  Bracton,  lib.  2,  c.  23,  sec.  1 ;  Ibid.  lib.  4,  c.  38,  sec.  1  •  Co.  Litt.  113,  b  ;  Code 
Kapoleon,  art.  2229;  Sargent  v.  Ballard,  9  Pick.  251;  Rowland  v.  Wolfe,  1  Baife*- 
(8.  C.)  56;  Commg  v.  Gould,  16  WendeU,  581 ;  Colvin  v.  Burnett,  17  Wendell,  sq^ 
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Tequisite  for  the  preecriptioii  is  deemed  to  be  uniatermpted,  whe 
it  is  continued  from  ancestor  to  heir,  and  from  seller  to  buye 

It  must  be  a  lavful  continuatiou  from  one  person  to  anothe 
*  445    and  any  *  iutemiptioD  of  the  enjoyment  by  an  adrerse  claii 

and  possession  destroys  the  prescription,  (a)  ^ 
The  cases  usually  say,  that  this  right,  acquired  l^  tweul 
years'  undisturbed  and  iminterrupted  enjoyment  of  an  easemen 
is  founded  on  the  presumption  of  a  grant  or  release  ;  and  if  so, : 
is  not  an  absolute  title,  but  one  that  is  liable  to  be  rebutted  b 
circumstances,  and  is  to  stand  good  until  the  presumption  of  tit) 
be  fully  and  fairly  destroyed.  This  was  the  doctrine  so  late  as  th 
cases  of  Campbell  v.  WiUon,  (b)  and  of  lAviit  t.  WUaoa,  (c)  and  : 
is  the  prevalent  langu^e  in  the  books,  English  and  American.  (<i 
But  some  of  the  later  English  authorities  seem  to  give  to  this  pn 
sumption  the  most  unshaken  stability,  and  they  say  it  is  conclusiT 
evidence  of  title.  In  l^ler  v.  Wtlkimon,  (e)  where  the  whole  la' 
on  the  subject  is  stated  with  learning,  precision,  and  force,  the  pn 
sumption  is  even  made  to  be  one  juris  et  de  Jure,  and  to  go  to  th 
extinguishment  of  the  right  in  various  ways,  as  well  as  by  gran 
T^e  operation  of  the  presumption,  founded  on  the  &ct  of  the  unii 
terrupted  enjoyment  of  tho  easement  for  twenty  years,  is  said  t 
exist,  notwithstanding  perGonal  disabilities  of  particular  proprietoi 
might  have  intervened,  and  where,  in  the  ordinary  course  of  pn 
ceedings,  grants  would  not  be  presumed,  (^* 

(a)  Inst.  jDstin.  lib.  3,  dt.  6,  nc  7,  8 ;  Sargent  c.  Ballard,  rapm. 

{b)  3  EaiC,  S94. 

(c)  sBing.  US. 

((f)  A  plea  of  an  eaiement  enjoyed  for  twenty  yean  under  the  Btatata  of  9  and 
William  rV.,  must  state  that  the  enjoyment  was  had  at  of  right.  Holfard  t.  Hankii 
■on,  5  Adol.  &  Ell.  (N.  S.)  584. 

(e)  4  Mason,  397. 

(f)  No  prescription  can  give  a  dtle  to  land  of  which  more  certain  evidence  may  1 
had.  It  only  applies  to  incorporeal  heiediKuuentt,  or  lor  what  lies  in  grant.  Wilkii 
fon  r.  Frond,  11  Mees.  &  W.  33. 

I  See,  on  the  sabject  of  prescriptioii  as  to  rights  of  wky,  MiUer  v.  Qariock.  6  Barl 
(N.T.)  ISS;  Qairett  V.  Jackson,  SO  Fenn.  3S1  ;  Fne  v.  Pae,  4  Md.  Ch.  3S«i  Bowms 
E>.  TTicklifle,  15  B,  Mon.  S4;  Ray  v.  lipwxnnb,  3  Jones,  I SS. 

'  The  doctrine  of  Tyler  v.  Wilkinson  is  denied  in  Watkins  n.  Feck,  13  K.  Ham] 
361,  377,  b;  Cb.  J.  Parker,  and  he  considers  it  "oiranl  to  pieaame  a  grant,  where 
was  clear  that  no  soch  grant  eonld  have  existed."  If  B  has  •  pnacriptitv  right  to 
Btresjn  of  water,  as  against  A,  and  B  allows  C  to  nse  a  portioB  of  die  water,  A  canm 
question  the  right  of  C,  Ihoogh  he  has  acquired  no  preaeriptiTe  right  aa  agaimt  i 
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The  nature  and  exteut  of  the  right  acquired  by  prior  occu.^ 
pancy  of  a  running  stream  becomes  frequently  an  important 
vexatious  question  between  different  riparian  proprietors. 
*  If  I  am  the  first  person  who  applies  the  water  of  a  run-    * 
ning  stream  to  the  purpose  of  irrigation,  or  of  a  mill,  I 
cannot  afterwards  be  lawfully  disturbed  in  any  essential  degree, 
the  exercise  of  my  right,  though  I  may  not  hare  enjoyed  it  fV 
twenty  years,  provided  the  water  be  used  by  me  in  such  a  reaso 
able  manner  as  not  to  divert  the  natural  course  of  the  stream  firo 
the  lands  below,  or  essentially  to  destroy  the  same  use  of  it  as 
naturally  flowed  over  the  lands  of  the  proprietors  above  and 
below  me.  (a)     Prior  occupancy  short  of  *  the  statute  term    * 
of  prescription,  and  without  consent  or  grant,  will  not  con- 
fer any  exclusive  right,  as  between  different  riparian  proprietox-ie, 
to  the  use  of  a  running  stream,  (a)     If,  however,  the  prior  occ~«3- 
pant  has  enjoyed  the  use  of  water  in  any  particular  mode   for 
twenty  years,  so  as  to  have  acquired  a  title  by  prescription,  li&o 
is,  in  that  case,  entitled  to  remain  undisturbed  in  his  possessioxx^ 
in  the  mode  and  to  the  extent  commensurate  with  the  right  as 
has  been  acquired  and  defined  by  eiy ojrment.  (b)  ^    But  if  the  piio 


(a)  Flatt  V.  Johnson,  15  Johns.  213.    In  Hatch  v.  Dwight,  17  Mass.  289,  the  Ob.. 

"went  beyond  the  doctrine  in  the  text,  for  he  said,  that  the  first  occupant  of  a  mill-i 

hy  erecting  a  dam  and  mill,  had  a  right  to  water  sufficient  to  work  his  wheels,  evem    m.^ 

it  should  render  useless  the  privilege  of  taij  one  »bove  or  below  upon  the  same  strec^xxM.. 

If  the  rig^ht  of  prior  occupancy,  in  the  case  stated,  did  not  go  thus  far,  the  water  px-i^^. 

ileg^e  f^ould  seem  to  be  rendered  wholly  useless  for  mill  purposes  to  all  parties. 

more  limited  rule  was  laid  down  in  Martin  v.  Bigelow,  2  Aiken,  184 ;  for  it  was 

held,  that  a  mere  prior  occupancy  of  a  running  stream  by  a  mill,  did  not  prexro^^^ 

another  x>er8on  fVom  using  the  same  water  above,  on  the  same  stream,  in  a  P^Qdoxr^ -^ 

-way,  Tiiiless  the  mill  below  had  been  erected,  and  the  water  used  for  it  more   tli: 

fifteen  years,  being  the  period  of  limitation.     The  court  said,  that  the  common 

on  this  point  was  not  applicable  in  Vermont^  as  it  would  go  to  allow  the  person 

erected  the  first  mill  on  a  small  stream  to  control  and  defeat  all  mill  privileges  on  t:>^ 

same  stream  above  him.    So,  in  Anthony  v.  Lapham,  5  Pick.  175,  it  was  declared  "tl^^^ 

the  ovrner  of  land  through  which  a  natural  stream  flows  may  use  it  for  watering'  j-^^  • 

cattle  or  irrigating  his  land,  but  he  must  use  it  in  the  latter  way  so  as  to  do  the  le^    ^ 

possible  injury  to  his  neighbor  below,  and  he  must  return  the  surplus  into  the  natci^.     r 

channel. 

(a)  Tyler  v.  Wilkinson,  4  Mason,  401,  402. 

(6)   Saunders  r.  Newman,  1  B.  &  Aid.  258 ;  Van  Bergen  v.  Van  Bexigen,  8  Jolx^^- 
Ch.  282  ;  Sherwood  v.  Burr,  4  Day,  244. 

1  If  the  channel  be  enlaiged  or  varied,  no  right  is  acqmred  fbr  this  alteration,  ntiX^^^ 
by  the  use  of  it  for  twenty  yean.    Colten  v,  Pocasset  M.  Co.  18  Metcalf,  429 ;  Shre««^, 
bury  V,  Brown,  25  Vermont,  197.    See  Dickenson  v.  Onuid  Junction  Canal,  9  Bng-  ' 
Xi.  &  Eq.  613.  *" 
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use  of  the  streaxa  should  have  been  materially  altered  within  thi 
twenty  years,  to  the  injury  or  annoyance  of  any  adjoining  occu 
pant,  who  had,  in  the  mean  time,  possessed  himself  of  the  use  i^ 

the  water,  the  title  by  prescription  would  be  wanting  aa  U 
*  448    such  *  alterations,  and  they  would  be  imlawful,  and,  cod 

sequently,  a  ground  of  action,  {a)  ^ 
2.  The  elements  of  <ar  and  light  are  rights  or  incidents  attache 
to  the  enjoyment  of  real  estate,  and  ttie  law  gives  weight  and  e£fec: 
to  the  first  appropriation  of  them.  They  may  be  classed  undei 
the  head  of  incorporeal  hereditaments,  and  the  B(Huan  law  con 
ddei^  things  of  this  kind,  consisting  in  r^ts  and  privilegee,  ai 
ret  incorporale».{b)  If  I  build  my  house  close  to  my  neighbor*! 
wall,  I  cannot  compel  him  to  demoUsh  it,  though  it  may  obstmc 
my  light,  for  the  first  occupancy  is  in  him.  On  the  other  hand 
the  owner  of  a  house  will  be  restrained  by  injunction,  and  be  Uabh 
to  an  action  upon  the  case,  if  he  makes  any  erections  or  improve 
menis  so  as  to  obstruct  the  andent  lights  of  an  adjoining  house 
The  lights  must  be  ancuent  to  entitie  them  to  this  special  proteo 
tion ;  and  it  would  seem,  from  the  opinion  of  the  judges  in  Burj 
T.  Pope,  (c)  that  lights  of  thirty  or  forty  years'  standing  were  noi 
deemed  ancient  within  the  purview  of  the  old  rule  on  Uie  subject 
There  was  no  doubt,  as  early  as  the  English  revolution,  that  win 
dow  Ughts,  which  had  become  established  by  the  l^al  time  of  pre 
scription,  were  entitied  to  be  protected  against  obstructions,  (d] 
In  modern  times  the  period  of  prescription  or  limitation  has  beer 
shortened,  and  the  uninterrupted  and  exclusive  enjoyment  of  win- 
dow lights  for  twenty  years  has  been  held  to  be  sufficient  to  raise 
a  presumption  of  titie  to  the  unobstructed  enjoyment  of  that  pro 
tection.  (e)     In  Daniel  v.  Nnih,  (f)  it  was  considered  as  settie<i 

(a)  Qoodrichi'.  Eiuipp,  MS.caM,dediledia  the8opT«iaeConrtofNewTork,iBS8 

lb)  Inn.  3,  3.  (c)  Cro.  Elii.  IIS. 

id)  ViUen  t>.  Ball,  1  Sboir.  T ;  Palmer  v.  Tletcher,  1  I,er.  133 ;  Aldred's  case,  i 
Co.  68. 

(e)  WUmot  J.,  1761,  in  Lewia  i>.  Price,  Eap.  Dig.  636,  3d  edit. ;  S-  C.  WiUiuns'i 
Sannd.  Bep.  toL  ii.  ITS,  note  a,  b,  c;  Darwin  o.  Uptoa,  WiniantB,  note.  Ibid. ;  3 
Tem,  159,  diedbj  Boiler  J.;  Back  n.  Stwg^,  3  Bau.  131 ;  Maniei  D.M7era,4B.Mon. 
930,  931. 

(/)  UBa*t,a7i. 

'  Where  a  Hlf-perpetiiating  eaaenient  ii  eatabliihed  ia  a  particolar  manner  bj  tiM 
owner  of  the  whole  Dact  afleded,  and  paiti  of  the  tract  are  snbaeqnentjj  coDvejed  to 
difi^nt  owners,  thej  all  bold  lubject  to  the  eaaamwt  ai  it  eaiited  when  their  titb 
accmed.    Lampmon  v.  Milka,  31  N.  Y.  SOS. 
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law,  that  twenty  years'  qcdet  and  nnmterrapted  possession  of  win.— 

dow  lights  was  sufficient  ground  for  a  J'ury  to  presume  a  grant  o:^ 

covenant,  provided  there  was  evidence  that  the  owner  or  landloxT'cL 

^and  not  tiie  tenant  merely)  of  the  opposite  premises  had  kao^w^Tl.^ 

edge  during  the  twenty  years  of  the  &ct.     The  right  so  acquir*^^^^ 

is  not  absolute,  but  prima  facie  evidence  only  of  right,  and  it     is 

liable  to  be  rebutted  and  destroyed  by  proof  to  the  contrary, 

it  is  likewise  subject  to  qualifications.    Thus  ancient  lights  a 

entitled  to  protection  as  such,  in  the  precise  mode,  and  to  the   < 

tent  enjoyed  during  the  period  which  gave  them  the  claim  to 

ancient  lights,  and  no  further,  {g)  ^    Nor  can  a  person  sust&ixi. 

daim  to  an  ancient  window  Ught,  in  derogation  of  his  own 

of  the  adjoining  ground,  without  reservation,  {hy 

This  doctrine  of  ancient  lights,  or,  in  the  language  of  the 
on  the  civil  law,  borrowed  from  the  law  itself,  of  "  servitudes 
lights  or  prospect "  attached  to  estates,  is  laid  down  with 
precision  in  the  Pandects,  and  in  the  codes  of  those  modern  natio3Ci.s 
which  have  made  the  civil  law  the  basis  of  their  municipal  law  ;  ^-^^ 
and  it  is  evidence  of  much  civilization  and  refinement  in  the  modi^ 
fications  of  property.    But  the  doctrine  is  not  much  relished 
this  country,  owing  to  the  rapid  changes  and  improvements  in 
cities  and  villages.    A  prescriptive  right,  springing  up  imder  tlx< 


{g)  Martin  v.  Goble,  1  Campb.  N.  P.  820. 

(A)  Palmer  r.  Fletcher,  supra;  Cox  v.  Matthews,  1  Vent.  237 ;  Holt  C.  J.,  in 

weU  V.  'Btjot,  6  Mod.  116 ;  Crompton  v.  Richards,  1  Price,  27 ;  Story  r.  Odin,  12  M^a^s 
157.     l^or  will  the  making  and  enjojing  window-lights  fbr  twenty  years  conclade 
adjoining  neighbor,  and  prevent'hlm  from  building  up  against  such  lights,  unless  t]_ 
be  evidence  of  his  knowledge  of  the  fact  sufficient  to  presume  a  grant.    A  tenan  t, 
possession  during  the  time  is  not  sufficient  of  itself  to  raise  the  presumption,  fbx> 
znlgbt  have  been  indiiferent  to  the  encroachment.     Daniel  v.  North,  11  East,  372.       _^ 
the  custom  of  the  dty  of  London,  a  man  may  build  to  any  height,  upon  ancient  ioix 
dations,  although  he  darkens  his  neighbor's  lights  thereby,  provided  all  the  four  ^w-ccl 
belong  to  him.'    A  reversioner  may  recover  for  obstructing  ancient  lights,  to  the  -— * 
of  his  reversionary  interest.     Shadwell  v.  Hutchinson,  3  Carr.  &  Pa.  615. 

(t)    Vide  wpray  p.  436,  n.  a. 

s  Henshaw  v.  Bean,  10  Eng.  L.  &  £q-  417. 

s  This  custom  of  London  lespecting  ancient  lights  has  been  abrogated  by  stitti^^^ 
r[>Piisoott  V.  Merchant  Tailors'  Co.  36  Eng.  L.  &  £q.  467. 

*  Maynard  r.  Esher,  17  Penn.  222.    But  this  doctrine  does  not  apply  where,,  th,^!,^ 
being  several  owners  to  each  lot,  some,  but  not  all  of  them,  are  part-owners  of  both  lots 
Cberry  r.  Stein,  11  Md.  1.    In  Pennsylvania,  no  grant  of  the  pxivil^^  of  Ught  a^cl 
air  over  another  man's  ground  can  be  implied  from  the  fact  that  such  a  privilege  K,u 
been  long  enjoyed.    Haverstick  v,  8ipe,  S3  Penn.  State,  368. 
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narrow  limitation  in  the  English  law,  to  prevent  obstroctions  to 
.  window  lights,  and  views,  and  prospects,  or,  on  the  other  hand,  to 
protect  a  house  or  garden  from  beii^  looked  in  upon  hy  a  neigh- 
bor, would  effect  essentially  the  valne  of  vacant  lots,  or  of  lots 
with  feeble  and  low  buildings  upon  l^em.  (j)  It  was  admitted,  in 
Mohan  V.  Brown,  (k)  that  a  man  might  open  a  window  in  bis  own 
houBO  overlooking  the  privacy  of  d.,  and  unless  the  right  to  the 
window  light  had  been  secured  by  grant,  acqaiescence,  or  others 
wise,  the  only  remedy  for  B.  would  be  the  erection,  on  his  own 
soil,  of  an  obstruction  opposite  the  offensive  window,  and  in  that 
way  shut  out  the  light.  At  length  the  Supreme  Court  of  New 
York,  in  Parker  v.  Foote,  {I)  went  so  far  as  to  declare  that  the 
modem  English  doctrine,  on  the  subject  of  lights,  was  an  anomaly 
in  the  law,  and  not  applicable  to  the  condition  of  the  cities  and 
villages  in  this  country.*  The  iiyury  resulting  from  window  views 
was  deemed  rather  speculative,  and  not  analogous  to  the  case  of 
ways,  commons,  markets,  watercourses,  &c.,  where  the  injury  was 
direct,  palpable,  and  material ;  and  the  same  mle  of  presumption 
ought  not  to  apply  to  two  classes  of  cases  so  essentially  different." 
Though  this  incorporeal  servitude  of  light  is  familiar  to  the  laws 
of  all  civilized  nations,  and  is,  under  due  regulations,  a  very  valu- 
able incident  to  the  enjoyment  of  property,  there  does  not  seem  to 
be  any  well-founded  objection  to  the  decision  in  the  cose  last  re- 
ferred to,  so  for  as  it  goes  to  declare  that  the  enjoyment  of  the 
easement  must  be  unintemipted  for  the  period  of  twenty  years, 
and  under  a  claim  or  assertion  of  right,  and  with  the  knowledge 
and  ac(][uiescence  of  the  owner;  and  that  the  presumption  of  r^ht, 
under  these  circumstances,  is  not  an  absolute  bar,  and  conclusive, 

(j)  The  English  liw  does  not  ncagniM  k  wrviCuds  of  men  pnxpect,  except  bj  ex- 
preu  gnat  or  coreiuuiL  Aldred's  cue,  9  Co.  98 ;  Tindal  C.  J.,  in  Fenwarden  v. 
Ching,  Moo.  &  Mai.  400 

{k)  13  WendcU,  SSI. 

(0  19  WendeU,  309. 

■  In  Connecticut  it  ia  declared  bj  statala,  that  a  right  to  light  cannot  be  acquired  bj 
prescription.  Bev.  Stat  1B49,  tit.  29,  ch.  1,  sec  IS.  So,  alto,  in  MaiMchiuetts,  Acts 
of  1852,  ch.  144.  See,  eonHrmaiorj  of  Ibe  doctrine  of  Parker  p.  Foote,  the  case  of 
Myenc.  Gemmel,  lOBarb.  (K.  T.)  S37;  Hubbard  r.  Town,  33  Vermont,  29S ;  Banka 
D.  American  Tmct  Society,  4  Sandf.  Ch.  43S.  In  Illinois,  an  action  will  lie  foi  ob- 
atmcting  the  air  and  light  of  a  house,  and  lighu  are  doomed  ancient  after  an  enjoj- 
ment  of  them  for  twenty  ye«n.    Gerber  h.  Orabe!,  IB  HI.  SIT. 

■  The  ttuse  rule  was  declared  in  Bay  t>.  liuea,  10  Ala.  63. 
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but  it  may  be  explained  and  repelled,  aoid  is  onlj  a  matter  of  e^^ri.- 

dence  for  a  jury  to  infer  the  right,  (m) 

8.  The  right  to  the  enjoyment  of  free  and  pure  air,  as  incides=M.1; 

to  the  estate,  is  likewise  under  the  protection  of  the  law. 

therefore,  anything  offensive  be  erected  so  near  the  house  of 

other,  as  to  corrupt  or  pollute  the  air,  it  becomes  a  nuisance,  ajL:B.<l 
an  action  lies  Hot  the  injury.    On  the  other  hand,  if  a  tanyard,  f^or 
instance,  renders  the  air  of  the  house  and  garden,  subsequeix^l^ 
established,  adjoining  it,  less  pleasant  and  salubrious,  the  nuisa«n.^=^e 
is  remediless  as  to  the  person  who  voluntarily  plants  hims^^jf 
near  it.  (n) 

(9.)  HasemeiUs  lost  by  c^Hmdowmmt. 

A  right  acquired  by  use  may,  however,  be  lost  by  non-user ;  a:Kid 
an  absolute  discontinuance  of  the  use  for  twenty  years,  affords  a 
presumption  of  the  extinguishment  of  the  right  in  favor  of  soxseme 
other  adverse  right,  (o)^    As  an  enjoyment  for  twenty  years 


(01)  The  Court  of  Appeals  in  South  Carolina,  in  the  case  of  M'Cready  v.  Thomson 
1  Dndlej  l4kw  and  £q.  131,  held,  that  an  action  in  the  case  lay  for  obstructing  the 
and  lig^ht  of  the  plaintiff's  windows,  which  he  had  the  uninterrupted  enjoyment  of 
«n  easement  by  the  prescriptive  right  of  twenty  yean  and  upwards.    It  is  a  reasona.'bl.^ 
fi£^ht  contributing  to  the  comfort  and  value  of  a  person's  habitation.    So  the  Court; 
Chancery  will,  by  injunction,  in  a  proper  case,  prevent  the  obstruction  of  light  eigoy^^X 
fyr  twenty  years.    Robeson  v.  Pittinger,  1  Qreen  (N.  J.)  Ch.  57  J 

(n)  S  Blacks.  Com.  402,  403 ;  Com.  Dig.  tit.  Action  upon  the  Case  for  a 
A.  C. ;  Bex  v.  Cross,  2  Carr.  &  Pa.  483.    See  supra,  p.  441,  n.  a,  442,  n.  d.    See, 
ther,  sis  to  nuisance  disturbing  the  rightful  enjoyment  of  easements,  Sir  Wm.  Jotx^ 
222  ;  Doddridge  J.,  in  Jones  v.  Powell,  Palmer,  536 ;  2  Rol.  Abr.  Nusans,  O.  pi.  1  ^ 
9  ;  Bower  v.  Hill,  1  Bing.  K.  C.  549;  Hall  v.  Swift,  6  Scott,  167;  Gale  &  Whatli 
on  Saaenients,  395,  396.    It  is  said  by  the  Chancellor,  in  CatUn  9.  Valentine,  9  Pa.ij 
575,  that  a  slaughter-house  in  a  city  is  prima  facie  a  nuisance  to  the  neighborhood, 
tliat  it  was  not  requisite  to  constitnte  a  nuisance  that  the  noxious  business  should, 
dan^r  the  health  of  the  neighborhood.    It  is  sufScient  if  it  be  offensive  to  the  seasi 
fuid  renders  the  enjoyment  of  life  there  uncomfortable. 

Tlie  remedies  for  disturbance  in  the  rightful  enjoyment  of  an  easement  are :  1 . 
act  of  the  party ;  for  the  injured  party  may  enter  upon  another's  land  and  abate    tix< 
nuisance.    2.  By  action  at  hiw.    3.  By  suit  in  equity.    See  Gale  &  Whatley  on  E^s^ 
xnenta,  part  4,  c.  2.« 

(o)  Prescott  v.  Phillips,  decided  in  1797,  and  reported  in  2  Evans's  Pothier,  la^  . 

7  Heither  by  prescription  nor  by  presumption  of  a  grant  can  a  right  to  have  ftee  ^^^^ 
eess  of  wind  to  a  windmill  be  supported.    Webb  v.  Bird,  10  C.  B.  (N.  S.)  268. 

s  Great  Falls  Co.  v.  Worster,  15  N.  Hamp.  412. 

e  But  an  easement,  granted  by  deed,  cannot  be  lost  by  mere  disoM.  Jewett  9.  Jewetf; 
16  Barfo.  (N.  Y.)  150. 
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necessary  to  found  a  presmoption  of  a  grant,  the  general  mle  is, 
that  there  must  be  a  sunilar  non-user  to  raise  the  presumptiou  of 
a  release.  The  mere  non-user  of  an  easement,  for  twenty  years, 
will  afford  a  presumption,  of  a  release  or  extingaishment,  but  not 
a  very  strong  one,  in  a  case  unaided  by  circunutaneeB ;  but  if  thwe 
has  been,  in  the  mean  time,  some  act  done  by  the  owner  of  the 
land  charged  with  the  easement,  Inconsistent  with,  or  adrerse  to 
the  existence  of  the  right,  a  release  or  extinguishment  of  the  rif^t 
will  be  presumed,  (p)  ^^  The  doctrine  of  the  civil  law  was,  that 
a  servitude  was  presumed  to  have  beeu  released  or  renounced, 
when  the  owner  of  the  estate  to  which  it  was  due  permitted  &.e 
owner  of  the  estate  chai^;ed  with  it  to  erect  such  works  on  it, 
as  a  wall,  for  instance,  whidi  naturally  and  necessarily  hindered 
the  exercise  of  the  right,  and  operated  to  annihilate  it.     The 

mere  suSerance  of  works  to  be  erected,  repugnant  to  the 
*  449    *  enjoyment  of  the  servitude,  would  not  raise  the  presun^h 

tion  of  a  release,  unless  the  sufferance  continued  for  a  time 
requisite  to  establish  a  prescription ;  or  the  works  were  of  a  per^ 
manent  and  solid  kind,  such  as  edifices  and  walls,  and  presented 

LairreiiM  v.  Obee,  8  Campb.  SI4.  Bracton  laid  down  the  same  principle,  thM  ineor 
poieal  rights  acquired  b;  me  ma]'  be  equally  loat  hj  disase.  Ijb.  4 ;  De  Aasisa  Nova 
DiMdriuB,  c.  3S,  sec.  9 ;  Coroiag  v.  Oonld,  16  Wendell,  B31.  The  laat  case  contuni 
a  AiU  and  learned  Tiew  of  the  law  on  the  Bnbject. 

(p)  See  the  reasoning  of  Bir  William  D.  Evans,  in  Evans's  Potbier,  vol.  iL  136 
Id  tbe  case  of  Wright  v.  Freeman,  S  Harr.  &  Johns.  477,  a  preanmption  of  extingiudi 
ment  by  non-UMr,  of  ■  right  of  waj  for  twenlj  years,  was  lield  to  be  admlEsible,  bni 
itwas  fortified  in  that  case  b/ acts  of  tbe  party,  and  these  acts  irere  relied  on  bj  tbi 
oonrt'"  Mr.  Justice  Story,  in  Tyler  v.  Wilkinson,  saye,  that  the  proprietors  of  Ser 
geant's  trench  Were  entitled  to  go  tuoch,  and  no  more  of  the  water  of  the  river,  ai 
bad  been  accnstomed  for  twenty  years  (o  flow  throngh  their  trench,  to  and  from  tfaeii 
mills;  whether  actnally  used  or  necessary  for  Urn  mills  or  noL  Sec,  also.  While  v 
Crawford,  10  Hass.  IB3.  In  Arnold  v.  Stevens,  24  Pick.  106,  the  court  protected  ai 
easonent  so  fitr  against  the'  presnmption  of  abandonment,  as  to  hold  that  the  men 
neglect  of  the  grantee  for  for^  years  to  exercise  the  right  to  dig  ore  in  the  land  of 
■QOther,  wonld  not  extinguish  the  right,  when  there  was  no  act  of  adntne  enjoynieni 
on  the  part  of  the  owner  of  the  land.  In  10  Pick.  310,  Emerson  r.  Wiley,  it  was  held; 
that  a  light  of  way  is  not  loat  by  non-user  for  less  than  twenty  yean ;  and  in  Teakit 
e.  Nace,  S  Wharton,  123,  that  twenty-one  years'  adveae  oceopaiion  extinguishes  it. 

>°  In  Knight  n.  Beaton,  21  Termont,  4S0,  it  was  held  that  a  right  of  way  was  loel 
to  the  pnbhc  by  an  adverse  occupancy  of  more  than  twenty  yean. 

"  The  cessor  of  a  use  for  a  less  period  than  twen^  ytBn>  accompanied  by  any  ma 
clearly  indicative  of  an  intention  to  abandon  the  right,  is  sufficient  to  extinguish  s 
right  of  way.  B^«.Cborley,  IS  Jurist  Bep.  (lS50Jp.  SSS;  WardD.Waid,  U  Eng. 
I.,  t  Eq.  413. 
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an  absolute  obstacle  to  every  kind  of  enjoyiaent  of  the  easement  • 

There  must  be  a  total  cessation  of  the  exercise  of  the  right  to  th. 

servitude,  during  the  entire  time  necessary  to  raise  the  presum^ 

tion  of  extinguishment,  or  there  must  have  been  some  permanex^ 

obstacle  permitted  to  be  raised  against  it,  and  which  absolutel, 

destroyed  its  exercise,  (a)     If  the  act  which  prevents  the  servitud 

be  incompatible  with  the  nature  or  exercise  of  it,  and  be  by  tlx 

party  to  whom  the  servitude  is  due,  it  is  sufficient  to  extinguis 

it ;  and  if  it  be  extinguished  for  a  moment,  it  is  gone  forever,  (by 

Unity  of  possession  of  tha  estate  to  which  an  easement  is 
tached,  and  of  the  estate  which  the  easement  encumbers,  is, 
effect,  an  extinguishment  of  the  easement.^     But  this  does 
apply  to  a  way  of  necessity ;  and  though  it  be  suspended  by  tlx 
unity  of  possession,  it  revives  by  necessary' implication,  when  th.^ 
possession  is   again  severed,  (c)     Nor  is  a  watercourse  extirx— 
guished  by  unity  of  possession,  and  this  from  the  necessity  of  tli.^ 

(a)  Dig.  8,  6,  5;  Yoet,  Com.  Ad.  Paad.  lib.  S,  tit  6,  sees.  5,  7;  Toullier's  I>role 
Ciril  Fran^ais,  torn.  iii.  n.  678 ;  Bepertoire  de  JariBpradence,  par  Merlin,  tit.  Serv^— 
tade,  c.  30,  sec.  6,  c.  S3.    Toullier  sajs,  that  the  artido  Servitude,  in  the  Bepertoi 
is  ccMnposed  with  great  care.    Civil  Code  of  Louisiana,  arts.  815,  816 ;  Halght  v. 
prietors  of  the  Morris  Aqueduct,  4  Wash.  C.  C.  601.    In  Dyer  v.  Sanford,  9  MetcalF, 
395,  some  nice  questions  respecting  easements  were  discussed,  and  it  was  laid  do^vzi. 
that  an  easement  could  not  he  extinguished  or  renounced  bj  a  parol  agreement  l>o~ 
tween  the  owner  of  the  dominant  and  the  servient  tenement,  hut  the  owner  of  th^ 
dominant  tenement  may  make  such  changes  in  the  use  and  condition  of  the  estate  a,^ 
to  amount  to  an  abandonment    So,  an  executed  license  may  operate  as  an  abandox^^ 
ment  to  the  extent  of  it. 

(b)  Taylor  v.  Hampdon,  4  M'Cord,  96.  The  statute  of  2  and  3  William  IV.  c  7\^ 
declared,  that  no  claim  to  any  way  or  other  easement,  or  to  any  watercourse,  or  tli^ 
use  of  any  water,  should  be  defeated  by  showing  the  commencement  of  the  right  ov 
user  at  any  time  prior  to  twenty  years'  ei^yment;  and  after  forty  years  the  ri^l^'^ 
shonld  be  deemed  absolute.  So,  a  claim  to  the  use  of  light,  enjoyed  for  twenty  ye^.^^ 
without  interruption,  should  be  deemed  absolute.  Plight  v.  Thomas,  11  Adol. 
£11.  688.  The  better  doctrine  would  seem  to  be,  that  the  mere  intermittance  of  tlx 
xiBer  of  an  easement,  unless  accompanied  by  some  evident  intention  to  renounce  tli^ 

ri^bty  does  not  amount  to  an  abandonment.    So,  acts  of  interruption  must  be  know:^^  / 

and  acquiesced  in  to  raise  the  presumption  of  having  renounced  the  right.    Gale  ^^ 

^Wliatley  on  Easements,  380-383.  .'  / 

(c)   1  Saund.  323,  note  6 ;  Story  J.,  in  Hazard  v,  Bobinson,  3  Mason,  S76.  /  , 


1  CraXtk  V.  Fox,  16  Barb.  (N.  T.)  184 ;  Farrar  v.  Cooper,  34  Maine,  394 ;  Zimn^c^^ 
man  v-  Wengert,  81  Penn.  State,  401. 

a  Though  mortgages  of  both  the  dominant  and  the  servient  estate,  respectively,  |>q 
held  by  the  same  person,  a  right  of  way  is  not  extinguished  before  foreclosure.   Bitter 


».  Parker,  8  Cnsh.  145. 

vol..  III.  49 
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case,  and  the  nature  of  the  Bubject.  This  was  settled,  after  a  vei 
elaborate  discnssion,  in  Shury  t.  Pigott,  (ti)  and  that  case  vas  a 
carately  examined  and  deliberately  confirmed,  in  all  its  parts,  : 

Hazard  v.  Robinton.  But  the  use  of  water,  in  a  particuh 
*  450    way,  hy  means  of  an  *  aqueduct,  may  be  extinguished  I 

the  unity  of  possession,  and  title  of  both  the  parcels  of  lai 
connected  with  the  easements ;  and  if  the  adverse  enjoyment  c 
an  easement  be  extinguished,  within  the  period  of  prescription,  I 
the  unity  of  title,  and  l^he  land  which  possesses  the  easement  1 
shortly  thereafter  separated  again  from  the  land  charged  with  1i 
easement,  by  a  reconveyance,  the  right  to  be  acquired  by  user  mu 
commence  de  novo  from  the  last  period,  (a)  As  to  light  and  ai 
the  right  to  them  is  acquired  by  mere  occupancy,  and  will  co! 
tinue  so  long  only  as  the  party  continues  the  enjoyment,  or  shoi 
an  intention  to  continue  it.  A  person  may  lose  a  right  to  anciei 
lights  by  abandonment  of  them,  within  a  less  period  than  twen' 
years,  if  he  indicates  an  intention,  when  he  relinquishes  the  enjo 
meat  of  them,  as  by  building  a  blank  wall  to  his  house,  never 
resume  it.  (6)  It  is  the  modem  doctrine,  that  the  ceasing  to  enj( 
such  an  easement,  acquired  by  occupancy,  will  destroy  the  rigb 
provided  the  discontinuance  be  absolute  and  decisive,  and  una 
companied  with  any  intention  ia  resume  it  within  a  reasonab 
time ;  and  it  is  a  wholesome  and  wise  qualification  of  the  ml 
considering  the  extensive  and  rapid  improvements  that  are  ever 
where  making  upon  real  property,  (c) 

(10.)   Easementa  hit  by  dedication  to  the  piMic. 

Dedications  of  land  for  public  purposes,  as  for  charitable  ai 
religious  uses,  and  for  public  highways  and  village  squares,  enui 
as  grants,  and  may  be  valid,  without  any  specific  grantee  t»  e* 
at  the  time,  to  whom  the  fee  could  be  conveyed,  (d)    And  if 

(d)  3  BdIM.  339  ;  Fopham,  166. 

(a)  MaaoiDg  v.  Silii^,  6  Coon.  389. 

\b)  Ibid. 

(c)  Hoore  e.  BairaoD,  S  Barn.  &  Cren.  333 ;  Tindkl  C.  J.,  inliggim  n.  Inge,  7  Bin 
693,  8.  P.  It  wi«  held,  in  Moon  e.  BamoD,  thftt  the  light  to  andeDt  lights  may 
derested  nnder  an  implied  ■baudonment,  tboogh  it  wa«  doubted  whether  it  iranld  ha 
that  efiect  on  a  right  of  way  or  comiDon ;  and  a  distiocdon  waa  taken  bj  Litlledide . 
between  prescriptirs  rigbti  to  be  enjojed  npon  the  proper^  of  the  party  himaelf,  aj 
those  to  be  exercised  npon  the  land  of  another. 

{d)  Town  of  Pawlet  o.  Clark,  9  Cnutdi,  291  j  Ci^  of  Gaeinnati  r.  While,  6  Pefc 
.U.^.  431 ;   Brown  r.  Manning,  6  Ohio,  303;  Watertown  v.  Cowen,  A  Paige,  SH 
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street  be  designated  by  public  commissioners,  duly  authorized  as 
passing  over  certain  lands,  and  the  owner  subsequently  conveys 
part  of  the  land  lots,  bounding  them  on  9tuA  a  streety  this  is  held  to 
be  a  dedication  of  the  land,  over  which  the  street  passes,  to  the 
public  use,  and  on  opening  the  street,  the  purchaser  can  only  ob- 
tain a  nominal  sum  as  a  compensation  for  the  fee.  {e)  ^  But  it  has 
been  an  unsettled  question,  what  length  of  time  was  requisite  to 
create  the  presumption  of  a  valid  dedication  of  a  highway  to  the 
public.  It  seems  to  be  agreed,  that  some  .portion  of  time  is  neces- 
sary to  establish  a  presumptive  dedication  of  it.*     Thus,  in  the 

Hbbbs  V.  Lowdl,  19  Pick.  405.  In  this  last  case,  the  effect  of  the  dedication  of  a  high- 
waj  to  the  public  was  elaborately  discussed,  and  it  was  held  that  a  highway  may  be  so 
established  by  the  owner  of  the  soil,  with  an  assent  on  the  part  of  the  public.^  In 
Gowen  v.  Phil.  Ex.  Co.  6  Watts  &  Serg.  142,  Ch.  J.  Gibson  traced  this  modem,  and 
which  he  termed  anomalous  doctrine  of  dedication  to  public  use,  or  of  a  grant  to  the 
pubUc  without  the  intenrention  of  a  trustee,  up  to  the  case  of  Rex  v,  Hudson,  8tr.  909, 
in  the  year  1732. 

(e)  In  the  matter  of  Thirty-second  Street,  19  Wendell,  128 ;  Matter  of  Thirty-ninth 
Street,  N.  T.  1  Hill,  191.    In  this  last  case  it  was  held,  that  where  a  deed  bounds  the 
grantee  by  a  street  designated  on  the  commissioner's  map,  he  dedicates  the  land  in  the 
site  of  the  street  to  the  publk  use ;  and  this  is  the  conclusion  whether  the  purchaser  be 
bound  by  the  cadre  of  the  street,  or  the  side  of  U.^    In  the  case  of  Pearsall  v.  Post,  20 
WendeU,  119-137,  Mr.  Justice  Gowen  learnedly  and  ably  discussed  the  subject;  and 
he  considered  the  doctrine  to  be  rather  novel  and  anomalous,  that  a  grant,  either  in 
religions  or  other  cases,  could  be  good,  when  there  was  no  person  in  existence  capable 
of  taking  anything  ^nder  it.    He  held,  also,  that  dedications  of  lands  or  easements  to 
the  public,  were  to  be  confined  to  common  highways,  streets,  and  squares,  and  that  all 
other  easements  were  founded  on  the  presumption  of  a  grant  between  competent  par- 
ties.    This  case  was  afterwards  affinned  on  error.    22  WendeU,  425 ;  Munson  v.  Hun- 
gerford,  6  Barb.  (K.  T.)  265. 


1  People  V.  Beaubien,  2  Dong.  (Mich.)  256.  In  this  case  a  distinction  is  adverted  to 
between  a  dedication  to  public  uses,  which  requires  an  acceptance,  and  individual  rights 
under  grants.  Use  by  the  public,  it  is  said,  will  not  establish  a  dedication  as  to  creeks 
or  rivers  not  strictly  navigable.  Curtis  ».  Keeler,  14  Barb.  (N.  T.)  511.  See  City  of 
Boston  p.  Ijecraw,  17  How.  U.  S.  426. 

9  But  the  publishing  of  a  map  by  the  owner  of  ground  proposed  to  be  made  the  site 
of  a  town,  does  not  conclude  him  to  any  extent  It  is  only  when  lots  are  sold  with 
reference  to  such  plan,  that  other  rights  intervene.    Iiogansport  v.  Dunn,  8  Ind.  378. 

»  Godfrey  v,  Alton,  12  lU.  29;  Doe  v.  Attica,  7  Porter  (Ind.)  641 ;  Macon  ». Frank- 
lin, 12  Geo.  289 ;  Alvos  v.  Henderson,  16  B.  Mon.  181 ;  Cady  v.  Conger,  19  N.  Y.  (5 
Smith)  256.  As  respects  dedication,  grants  of  dty  lands  are  construed  -difierently 
{h>m  grants  of  lands  in  the  country.    Badeau  v.  Mead,  14  Barb.  (N.  Y.)  328. 

^  ETen  if  twenty  years'  acquiescence  and  user  be  required  to  complete  the  dedication 
of  a  way,  the  course  of  the  way,  (the  termni  remaining  the  same,)  may  be  changed,  and  • 
a  right  to  t^e  new  portions  acquired  in  a  much  shorter  period  of  time.     Lamed  v, 
Laraed,  11  Metca]f,421. 
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case  of  The  Tnutest  of  Sttgby  Charity  v.  MenryiBeialter,  befc 
Lord  Kenyon,  at  the  London  sittings,  (/)  eight  years  firee  use  ol 
way  to  the  public,  with  permiBBion  of  the  owner,  waa  deemed  qu 
sufficient  time  for  presumiog  a  dereliction  of  the  way  to  the  publi 

and  Lord  Kenyon  referred  to  a  case  in  which  six  years  h 
*  451    been  held  sufficient.    This  decisioi 

tioned  in  subsequent  cases.  In  \ 
the  langu^e  of  the  court  was,  that  time  "w 
In  the  foundation  of  the  presumption, 
years'  use  of  a  street  for  a  public  highway 
and  decifflve,  and  therefore  not  sufficient  < 
of  it  to  the  public.  Again,  in  Wood  y.  p 
that  no  dedication  of  a  highway  to  the 
years,  though  it  were  for  ninety-nine  yea 
son  except  the  owner  of  the  fee,  would 
owner ;  and  it  was  intimated  by  Lord  Te 
progress  of  the  requisite  time,  the  highn 
used  as  a  thoroughfare.'  The  true  princ: 
deduced  from  the  authorities,  I  apprehen< 
no  other  evidence  of  a  grant  or  dedicatio: 
arising  from  the  fact  of  acquiescence  on  t 
the  free  use  and  enjoyment  of  the  way  as  i 
of  twMity  years,  applicable  to  incorpore 
quired,  as  being  the  usual  and  anali^' 
But  if  there  were  clear,  unequivocal,  and  d 
amounting  to  an  expUcit  manifestation  of  his  will  to  make  a  p 
manent  abandonment  and  dedication  of  the  land,  those  acts  woi 
be  sufficient  to  establish  the  dedication,  within  any  intermedii 
period,  and  without  any  deed  or  other  writing,  (c) '    hi  Satch 

(/)  11  East,  336,  note.  (a)  6  Tftont.  129. 

(6)  5  B.  &  Atd.  454. 

{c)  See,  ftmhcr,  Rex  v.  Uoyd,  1  Campb.  260;  Lethbridge  v.  Wiater,  lUd.  i 
now ;  Rex  e.  InhabiCanta  of  St  Benedict,  4  B.  &  Aid.  44T ;  Janii  v.  DeaiM,  3  Bi 
447;  Woolard  e.  M'CaUonsh,  1  IredeU  (N.  C.)  43S;  Cit;  Coundl  v.  Holland, 

'  In  Begina  v.  Fetrie,  90  Eng.  L.  &  Eq.  907,  cridence  waa  ^tmi  of  iha  pablie  i 
of  a  Toad  far  lix  jean.  Ic  waa  hdd  that  thia  waa  prima  Jddt  proof  of  a  dedieU 
and  that  it  was  not  material  bj  whom  snch  dedicalioD  waa  mada. 

*  The  snbject  of  dedication  waa  examined,  and  the  caaea  dted  and  claaaified  * 

■  great  predaion  and  fiilneaa,  \>j  Ur.  Jnatiiw  WoodbiU7,  in  Irwin  e.  Dixon,  9  Bow. 

S.  10,  and  the  general  nle,  aa  stated  in  the  text,  waa  conflrmed.    See,  alao,  Bowiu 

Portland,  8  Il.Uo4.S3Si  I^le  e.Beanbien,  3  Dong.  (JGeh.)3M;  Dwiael*.  I 
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Ihjoightj  {d)  it  was  declared  upon  the  same  principle,  that  if  a  mill- 
site,  unoccupied,  be  abandoned  by  the  owner,  evidently  with  an 

liOois.  286 ;  Hunter  r.  Trustees  of  Sandy  HiU,  6  Hill  (N.  Y.)  407.    See,  also,  wtpra^ 
p.  428.     In  Pritchard  r.  Atkinson,  4  N.  Hamp.  1,  seventeen  years  were,  in  that  case, 
deeined  to  be  a  sufficient  period.    State  r.  Catlin,  3  Vermont,  530,  S.  P.    In  the  caso 
of  State  V.  Trask,  6  Ibid.  355,  it  was  hold,  that  if  land  be  laid  out  as  a  public  common 
for  the  purpose  of  a  court-house,  and  the  public  acquire  an  interest  in  it  as  such,  it  is 
deemed  a  dedication  to  the  public  use,  and  it  cannot  be  reclaimed,  though  the  use  be 
discontinued.    But  see,  contra,  supra,  p.  432,  note.    In  the  case  of  New  Orleans  v.  The 
United  States,  10  Peters  U.  S.  662,  in  which  the  doctrine  of  dedication  of  property  to 
public  uses  was  larg<dy  and  learnedly  discussed,  it  was  hold  not  to  be  essential  that  the 
rig^ht  to  use  the  property,  so  dedicated,  should  be  rested  in  a  corporate  body.    It  may 
exist  in  the  public,  and  have  no  other  limitations  than  the  wants  of  the  community  at 
larige.    And  if  buildings  be  erected  on,  or  grants  made  of,  part  of  the  land  so  dedicated, 
by  the  party  making  it,  such  acts  would  not  disprove  the  dedication,  or  afifect  the 
vetted  rights  of  the  public.    I  should  apprehend  that  the  last  proposition  must  be  taken 
with  some  qualifications,  for  the  fact  might  raise  the  question,  as  a  matter  of  evidence, 
whether  the  property  was  ever  legally  vested  in  the  public,  or  irrevocably  dedicated  to 
it;  and  if  it  had  been,  whether  nonuser  by  the  public,  and  an  adverse  claim  by  thu 
original  owner,  might  not,  in  the  lapse  of  time,  bar  the  public ;  for  in  this  country  time 
may  create  a  bar  to  the  sovereign's  right     Thus,  by  the  New  York  Bevised  Statutes, 
vol.  ii.  292,  the  people  are  not  to  sue  or  implead  any  person,  in  respect  to  lands,  by 
reason  of  any  right  o^  title,  unless  the  right  or  title  accrued  within  twenty  years  before 
suit  brought,  or  the  people  had  received  the  rents  and  profits  within  twenty  years,  the 
case  of  liberties  of  franchise  excepted.    There  is  a  similar  provision  in  tiie  Revised 
Statutes  of  Massachusetts,  part  3,  tit.  5,  c.  119,  sec.  12.    It  was  held,  in  Willonghby  v, 
Jenks,  20  Wendell,  96,  that  to  give  a  title  in  the  occupant  of  a  lot,  bounding  on  a  street 
dedicated  io  the  public,  to  the  soil,  vaqvte  Jilum  via,  the  street  must  have  been  accepted 
by  the  public  as  such.    Until  such  acceptance  the  street  remains  the  property  of  the 
original  proprietor,  subject  to  the  easement  of  right  of  way  of  purchasers  of  lots  ad- 
joining the  street.* 

There  has  been  considerable  discussion  of  the  question,  whether  there  may  be  a  par- 
tkd  dedication  of  a  highway  to  the  public,  as  for  foot  passengers,  or  for  horses  and  not 
for  carts,  or  for  carts  except  those  carrying  coal.  The  better  opinion  would  seem  to 
be,  that  the  public  must  take  secundum  farmam  doni,  and  tiiat  the  dedication  may  be 
definite,  not  only  as  to  time,  but  as  to  the  mode  of  use.  Lethbridge  v.  Winter,  1 
Campb.  263,  note ;  Marquis  of  Stafford  v,  Coyney,  7  Bam.  &  Cress.  259 ;  Gowen  v. 
Phil.  Ex.  Co.  5  Watts  &  Serg.  141 ;  Poole  v.  Huskmson,  11  Mees.  &  W.  d27 

{d)  17  Mass.  289. 


nard,  25  Maine,  554 ;  State  t».  Woodward,  23  Vermont,  92 ;  Wiggins  v.  Tallmadge,  11 
Barb.  (N.  Y.)  457  ;  Hyde  v.  Jamaica,  1  WUliams,  443;  Smith  v.  State,  3  Zabr.  712  ; 
Gaidiner  *?.  Tisdale,  2  Wise.  153 ;  Logansport  v.  Dunn,  8  Ind.  378 ;  Rives  v.  Dudley, 
S  Jones  Bq.  (N.  C.)  126 ;  Oswald  v,  Grenct,  15  Texas,  118;  San  Antonio  v,  Xewis,  lb. 
3S8 ;  Missouri  Institute  v.  How,  27  Missou.  (6  Jones,)  211. 

No  dedication  of  the  uncultivated  lands  of  the  United  States  can  be  presumed  from 
the  use  of  siich  lands  as  a  public  highway.  Phipps  v.  State,  7  Blackf.  512.  See,  also. 
United  Stetea  v.  Chicago,  7  How.  U.  S.  185. 

*  In  an  able  opinion  in  a  late  case,  it  was  considered  that  the  dedication  was  not 
complete  without  evidence  of  acceptance  on  the  part  of  the  public    Commonwealth  r. 

49* 
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intent  to  leave  it  unoccupied,  it  would  be  unreasonable  that 
other  riparian  proprietors,  aboce  and  belov^,  should  be  ] 

*  452  vented,  b;  fear  of  suits,  from  making  a  profitabTe  *  use 
their  sites. 

(11.)    Of  rights  btf  lieetue. 

The  law  is  solicitous  to  prevent  all  kinds  of  imposition  and 
jury,  from  confidence  reposed  in  the  acts  of  others ;  and  a  pt 
license  to  do  an  act,  on  one's  own  land,  affecting  injuriously 
air  and  light  of  a  nei^bor's  house,  is  held  not  to  be  revokable 
such  neighbor  after  it  has  been  once  acted  upon  and  expense 
cnrred.  (a)  Such  a  license  is  a  direct  encoun^ement  to  expa 
money,  and  it  would  be  against  conscience  to  revoke  it  as  sooi 
the  expenditure  begins  to  be  beneficial.  The  contract  would 
specifically  enforced  in  equity.  Such  a  parol  license  to  enjo 
beneficial  privilege  is  not  an  interest  in  land  within  the  statute 
frauds.  If,  however,  a  parol  license  be  granted  for  s  temper 
purpose,  as  the  permis'sion  to  erect  a  dam,  it  has  been  held  to 
minate  with  the  decay  of  the  dam,  as  the  purpose  of  the  lice 
has  then  been  fulfilled.  (()    In  Liggvna  v.  Ii^e,  {e)  the  court 

{a)  Webb  v.  Palemoater,  Falmer,  71 ;  S  Eq.  Co.  Abr.  533 ;  Short  v.  T»jk>r,  i 
Ibiil. ;  Wintei  v.  Brockirell,  6  Ewt,  308 ;  Le  Ferre  v.  Le  F«vni,  4  Sctg.  &  Rawk, : 
Berick  t).  Kem,  U  Ibid.  SST ;  Bridges  v.  Blnachard,  3  'Set.  k.  Mann.  691 ;  Wo< 
Manle^,  11  Adol.  &  EU.  31;  Li^ni  tr-  In^,  7  Bing.  689;  AmeriMOgein  Bridj 
Bragg,  11  N.  Hamp.  103.  But  in  Cocker  r.  Cowper,  in  1  Cromp.  Uees.  and  Ro». 
it  yiaa  licld,  that  a  verbal  license  was  not  snfiicical  to  confer  an  easemcnl  in  luiot] 
land,  and  that  it  was  lerocable,  though  acted  Dpon.  It  lias  also  been  dedded  II 
license  in  writing,  mthmU  dad,  to  hnnt  on  the  groands  and  Ush  in  the  waten  of 
grantor,  was  void.  Bird  d.  Higginson,  4  Ner.  &  Mann.  505.  So,  a  license  to  m 
bniiding  on  another's  land,  cannot  bo  revoked  so  enlirelj^  as  to  make  the  penoo 
erected  it  a  trespasser  for  entering  and  removing  it  after  the  revocation.  Bam 
Barnes,  6  Termont,  388.    See  jxM,  note  (1 ),  p.  4S3. 

(b)  Hepbnm  v.  M'Dowell,  17  Serg.  &  Rawie,  383.  A  parol  license  to  enjo 
casement  is  conntermandable  whilst  it  remains  execntoi;.  Wallis  >.  Harriso 
Mees.  &  W.  538. 

(c)  7  Bing.  68£. 

Bnssell,  Law  Reporter,  March,  1S49,  p.  SOS.  See  The  State  v.  Carrer,  9  ScroUi. 
Simons  e.  Cornell,  1  B.  I.  519 ;  Commonwealth  v.  EeUej,  8  Oratt.  633.  Also,  C 
ents  V.  West  Troj,  16  Barb.  (N.  T.)  3SI ;  Oswego  v.  Oswego  Can.  Co.  3  Sdd.  : 
State  V.  Bradbnrj,  40  Maine,  1 M,  especially  where  acceptance  imposes  a  public  btu 
Underwoodf.StnTTesant.  19  Johns.  181;  Holmes e.  JerseyCily,  1  Beaslej,  399;  M( 
V.  Ft.  WajneR.  R.  36,  Fenn.99.  And  see  Green  v.  Canaan,  39  Conn.  197,  that  ao 
ance  maj  be  b?^c  public  nse  alone  in  that  state ;  and  also  Harding  v.  Jasper.  14 
643.  Sec,  further,  Holdane  v.  Cold  Spring,  31  N.T.4T4;  Majorof  Jenejaty  v.  1 
lis  Canal  Co.  1  Beaslej,  94T ;  David  v.  Municipality  No.  3,  14  Louis.  An.  873. 
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tiiigiiished  between  licenses  which,  when  countermanded,  leave 
the  party  in  statu  quOy  and  licenses  for  the  construction  of  build- 
ings and  works,  which  are  not  revocable. 

The  modern  cases  distinguish  between  an  easement  and  a  li- 
cense. An  easement  is  a  liberty,  privilege,  or  advantage  in  land 
without  profit,  existing  distinct  from  an  ownership  of  the  soil,  (d) 
A  claim  for  an  easement  must  be  founded  upon  a  grant  by  deed 
or  writing,  or  upon  prescription,  which  supposes  one,  for  it  is  a 
permanent  interest  in  another's  land,  with  a  right  at  all  times  to 
enter  and  enjoy  it.  But  a  license  is  an  authority  to  do  a  particu- 
lar act,  or  series  of  acts,  upon  another's  land,  without  possessing 
any  estate  therein.  It  is  foimded  in  personal  confidence,  and  is 
not  assignable,  nor  within  the  statute  of  frauds,  (e)^  This  distinc- 
tion between  a  privilege  or  easement,  carrying  an  interest  in  land, 
and  requiring  a  writing  within  the  statute  of  frauds  to  support 
it,  and  a  Ucense  which  may  be  by  parol,  is  quite  subtle, 
and  it  *  becomes  difficult  in  some  of  the  cases  to  discern  a  *  463 
substantial  diflFerence  between  them.     TKe  case  of  Wood  v. 


(d)  Prentiss  C.  X,  Pomeroy  v.  Mills,  3  Vermont,  279. 

(e)  Prince  v.  Case,  10  Conn.  875 ;  Kerr  v.  Connell,  Berton  (N.  B.)  133 ;  Wood- 
hwcj  V.  ParsMey,  7  li^.  Hamp.  237 ;   Mumford  v.  Whitney,  15  Wendell,  380,  S.  P., 
where  it  was  held,  that  snch  a  license  by  parol  was  valid,  bnt  that  a  parol  agreement 
to  aUow  a  party  to  enter  and  erect  a  dam  for  a  permanent  purpose  was  void  within  the 
statate  of  irands,  for  it  was  a  transfer  of  an  interest  in  the  land.    If  we  understand  the 
license,  said  Ch.  J.  Savage,  as  it  is  defined  here  in  the  text,  there  is  no  difficulty  on 
the  subject.    It  is  a  mere  authority  to  do  a  particular  act,  as  to  hunt,  or  fish,  or  erect 
a  temporary  dam,  and  conveys  no  interest,  and  the  license  is  executory,  and  may  be 
revoked  at  pleasure ;  but  acts  done  under  it  before  the  revocation  are  no  trespass.^ 

A  power  reserved  in  a  lease  of  revoking  an  easement  is  valid,  and  the  revocation 
afifords  no  ground  for  a  claim  in  damages  to  the  lessee.  Bacon's  Maxims,  B^.  4 ; 
£x  parte  MiUer,  2  Hill  (N.  Y.)  418. 

1  See  Rathbone  v.  McConnell,  20  Barb.  (N.  Y.)  311.  After  the  expiration  of  the 
term  of  the  license  under  which  a  party  is  in  possession  of  land,  his  possession,  as 
against  the  grantee  of  the  licensor,  is  that  of  a  mere  trespasser.  Glynn  v,  George, 
20  N.  Hamp.  114. 

*  Hence,  licenses  executed,  which  if  given  by  deed  would  create  an  casement,  are 
revocable  at  pleasure ;  otherwise,  if  they  would  simply  modify  or  extinguish  an  ease- 
ment already  existing.  The  distinction  between  licenses  to  do  something  on  the  licen- 
sor's land,  and  those  to  do  something  on  the  land  of  the  licensee,  rests  upon  the  same 
principle.  Morse  v.  Copeland,  2  Gray,  302 ;  Foot  v,  N.  H.  &  N.  Co.  23  Conn.  214. 
See,  also,  Jamieson  v,  Milleman,  3  Duer,  255 ;  Cowles  v.  Kidder,  4  Foster,  364 ;  Carter 
V.  Harlan,  6  Md.  20;  Hazleton  v.  Putnam,  3  Chand.  (Wis.)  117;  Coleman  v,  Foster, 
87  Eng.  li.  &  Eq.  489;  Fuhr  ».  Dean,  26  Missou.  (5  Jones)  116.  An  indefinite  num- 
ber of  persons  are  not  capable  of  accepting  a  license.  Winder  v,  Blake,  4  Jones  l4iw 
(N.  C.)  332. 


684  OF  BEAL  PBOPEBTT.  [PABT  1 

Lake,  (a)  tMcH  held  a  parol  agreement  for  the  liberty  to  stack  co 
upon  any  part  of  the  close  of  another,  for  seven  years,  to  be  valii 
was  questioned  at  the  time  by  Mr.  Justice  Foster,  and  it  has  bee 
since  forcibly  attacked  by  Sir  Edward  B.  Sugden,  in  his  Treatii 
of  the  Law  of  Vendors  and  Purchasers,  (b)  and  was  questionc 
also  in  1  Johnson's  Oh.  Kep.  143  ;  and  yet  that  case  has  bee 
recognized,  and  the  doctrine  of  it  sanctioned,  by  Lord  Ch.  • 
Gibbs,  in  TayUr  v.  Waltera.  (c)     The  decision  in  Cook  v.  Steam 

(d)  narrows  the  limits  assigned  to  a  parol  license,  while,  on  tl 
other  hand,  the  cases  of  Riekfr  t.  S^Ujf,  and  Clement  t.  Dwffii 

(e)  seem  to  approach  and  favor  the  more  questionable  doctiine  i 
Wood  Y.  LaAe.  (f) 

(o)  Sajor,  3.  (S)  P.  SB,  Sd  London  edit, 

(c)  T  Tanot.  373.  (d)  11  Maw.  533. 

(c)  1  Grccnl.  117;  5  Ibid.  9. 

{/)  It  was  held,  in  Bridges  i>.  Pnroell,  1  Der.  &-  Batt.  (N.  C.)  49S,  tliat  a  pai 
license  to  overflow  one's  luid  by  a  mill-pond  coold  be  reroked,  and  at  all  eTcnti 
ceased  irilb  the  life  of  the  grantor.'  Mr.  Jostica  Gaston,  wbo  gare  the  opinion  of  t 
conrt,  iras  disposed  to  qaestion  the  doctrine  on  tbis  snbject,  in  the  casea  of  Lifigins 
Inge,  Webb  v.  Paternoster,  and  Tajler  v.  Walters ;  and  he  held,  that  the  decision 
Wood  V.  Lrke  was  clearly  wrong.  A  mere  parol  license  is  rerocable,  thongh  w 
done  ander  it,  nntil  coantermanded,  am  lawfnl.^  This  was  the  amonnt  of  the  reaso 
fng  in  the  case  in  North  CaroliQa,  Beidelman  v.  Fonlk,  S  Watts,  SOS ;  Conch 
Bnrke,  2  Hill  (S.  C.)  934,  S.  P.  See,  also,  HaU  >.  Chaftce,  13  Vermont,  150,  to  ti 
S.  P.  Tbe  case  of  Tnyler  v.  Walters  is  considered  m  deddodjy  oTermlcd  bj  the  ca 
of  Eewlins  v.  Shippam,  5  Bam.  &  Cress.  221,  and  Cocker  v.  Cowper,  i  Cromp.  Ha 
ft  Bos.  41S,  8oe,  aUo,  Oalo  ft  Whatle/s  Treatise  on  Easements,  13-46,  where  i 
tiie  authoritieg  on  parol  licenses  arc  collected,  and  the  eSbct  of  them  well  consideri] 
But  an  interest  in  laud  once  passed  cannot  be  revoked.  JacksOQ  r.  Blanshooi, 
Johns.  398.  In  the  case  of  Wood  v.  Leadbitter,  13  Meea,  ft  W.  B98,  this  vciaiia 
subject  of  license  in  respect  to  land  was  gnstly  discossed,  and  the  four  casea  ■ 
Webb  i>.  Paternoster,  Wood  v.  Lake,  Tayler  «.  Walten,  and  Wood  u.  Maakf,  w« 
very  critically  examined  in  the  judgment  delivered  by  Baron  Alderson.  The  case  • 
Taylet  t>.  Walters  was  pointedly  eondamncd,  and  the  case  of  Webb  v.  Paternoster  w 
Eo  replete  with  confnuon  as  to  be  of  no  weight.  The  authority  of  all  Ihoae  ranft 
very  much  disturbed.  The  conclusion  at  which  the  court  arrived  was,  tfaat  ■  right 
enter  and  reniaiu  on  the  land  of  inother  fbr  a  certain  term  conld  be  created  only  I 
deed,  and  that  a  parol  license  to  do  so  was  revocable  at  any  time.  A  right  of  commo 
or  right  of  way,  or  right  in  the  nature  of  an  easement,  could  only  be  granted  by  dec 
A  mcro  licenee  passes  no  intereet,  but  a  license  coupled  with  an  inteieet  was  not  tvr 

On  tbe  subject  of  easements  abd  aquatic  rights,  I  have  derived  mnch  aid  and  facili 

1  The  contrary  was  held  in  Lacy  v.  Amett,  33  Penn.  Slate,  169. 

*  Lee  D.  Meeker,  2  Wise.  487 ;  Syron  v.  Blakcman,  33  Barb.  (N.  T.)  336 ;  Collu 
Co.  V.  Marej,  25  Conn.  839. 

*  Taplin  v.  Florence,  a  Eng.  L.  &  Eq.  520.    In  Wolf  e.  Frost,  4  Bandf.  Ch.  7 
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*in.  Of  offices.  •464 

Offices  are  another  species  of  incorporeal  hereditaments, 
and  they  consist  in  a  right,  and  correspondent  duty,  to  execute  a 
public  or  private  trust,  and  to  take  the  emoluments  belonging  to 
it.  (a)  Offices,  in  England,  may  be  granted  to  a  man  in  fee,  or 
for  life,  as  well  as  for  years,  and  at  will,  (b)  In  the  United  States, 
no  public  office  can  properly  be  termed  an  hereditament,  or  a 
thing  capable  of  being  inherited.  The  constitution,  or  the  law, 
of  the  state,  provides  for  the  extent  of  the  duration  of  the  office, 
iBvhich  is  never  more  permanent  than  during  good  behavior,  (c) 


in  my  researches,  from  the  three  valiuible  treatises  of  Mr.  Angell,  which  treat  of  water- 
courses,  of  tide-uxUers,  and  of  the  riffhts  acquired  by  advent  enjojfment  fir  twenty  years. 
Jn  those  essajs  the  author  has  faithfiillj  collected  the  law  and  authorities  applicable 
to  the  subject,  and  accompanied  his  digest  of  them  with  free  and  judicious  criticism. 
The  disturbance  of  incorporeal  rights,  relative  to  partition  walls,  foundations  of  build- 
ing^, the  diycrsion  of  water,  obstruction  of  lights,  &c.,  amounting  to  nuisances,  are 
also  well  and  ftillj  discussed  in  Gibbons  on  the  I^aw  of  Dilapidations  and  Nuisances, 
c.  lO.     In  the  propositions  of  the  English  parliamentary  commissioners  on  the  subject 
of  real  property,  it  was  submitted,  that  adverse  enjoyment  during  twenty  years  of  aoy 
profit  or  easement,  in  or  over  Che  soil  of  another,  should  be  prima  fiune  evidence  of  a 
right,  but  one  liable  to  be  rebutted  by  proof  tiiat  the  owner  had  been  under  disability, 
or  that  the  land  had  been  under  a  lease,  or  that  there  was  a  life-interest  tiierein ;  but 
such  proof  was  not  to  be  open  to  the  lessee  or  tenant  for  life.    The  adverse  enjoyment 
for  sixty  years  was  to  be  conclusive  evidence  of  a  right,  without  regard  to  the  dis- 
abilities of  the  parties,  or  the  staCe  of  the  tiUe  to  the  land.    The  non-user  of  any  profit 
or  easement  in  or  over  the  soil  of  another  during  twenty  years,  was  to  be  prima  fiunm 
evidence  of  its  extinguishment,  but  liable  to  be  rebutted.    I  should  have  apprehended 
that  all  those  propositions,  except  the  sixty  years'  provision,  were  already  part  of  the 
Snglish  law,  and  that  it  was  useless  to  have  proposed  them. 

(a)  Finch's  Law,  162.  The  right  to  exercise  a  public  office  is  as  much  a  species  of 
property  as  any  other  thing  capable  of  possession,  and  the  law  afibrds  adequate  redreaa 
when  the  possession  of  it  is  wrongfhlly  withheld.  Wammack  v,  Holloway,  2  Ala.  N. 
8.31. 

(&)  2  Blacks.  Com.  86. 

(c)  In  Hoke  v,  Henderson,  4  Dev.  (N.  C.)  18>  19,  it  was  decided  that  a  clerk's  office, 
which  was  held  during  good  behavior,  and  many  other  public  offices,  were,  under  cer— 


it  was  held,  that  although  a  party  licensed  may  have  expended  money  on  his  own  laiut, 
solely  on  the  faith  of  the  license,  that  fact  would  not  prevent  the  licensor  revoking  th« 
license  without  making  any  compensation. 

It  has  been  held  in  several  late  cases,  that  licenses,  revocable  in  their  nature,  upon 
the  faith  of  which  money  had  been  expended,  cannot  be  revoked.  Addiaon  v.  Hack,  2 
Gill,  221  ;  WUson  v.  Chalfant,  15  Ohio,  248;  Fuhr  v.  Dean,  26  Missouri,  (5  Jones,) 
116 ;  Wingard  v.  Taft,  24  Geo.  179.  In  Sampson  v.  Bumside,  13  N.  Hamp.  264,  the 
question  was  considered  doubtful.  The  contrary  was  held  in  Foster  v.  drowning,  4  R. 
I.  47,  and  Collins  Co.  v.  Marcy,  25  Conn.  239.  See  also  Branch  v.  Doane,  17  Conn. 
402.     See  arUe,  p.  452,  note  (b).     See,  also.  King  v.  Wilcomb,  7  Barb.  (K.  Y.)  268. 
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PnT&te  ministerial  offices  onl7  can  be  classed  as  hereditamei 
and  I  do  not  know  of  any  such  subsisting  among  us.  It  wo 
not  be  consistent  with  our  manners  and  usages,  to  grant  a  prii 
trust  or  employnient  to  one,  and  his  heirs,  in  fee ;  though  I 
not  know  of  any  positive  objection  to  such  a  contract  in  poiul 
law.  But  in  the  revidon  of  the  statute  law  of  New  York, 
1787,  most  of  the  provisions  in  the  ancient  English  stati 
relative  to  office  were  re-enacted.  It  was  provided,  among  ot 
things,  ((2)  that  if  a  man  be  unduly  disturbed  in  his  office 
writ  of  novel  disseiran  should  be  maintained  for  offices  in 
and  for  life,  as  well  as  for  lands  and  tenements.  This  regulal 
was  taken  from  the  statute  of  Westminster  2d,  13  Edw.  I.,  i 
it  was  probably  a  very  useless  provision,  and  it  has  been  omil 
in  the  last  revision  of  the  laws  of  New  York,  which  went  i 
operation  in  January,  1830.  But  we  have  (and  very  propei 
re-enacted  (e)  the  substance  of  tlie  statute  of  5  and  6  Edw.  Yl 

15,  against  buying  and  gelling  officet,  and  it  prohibits  the  i 
*455    of  any  office,  or  the  deputation  *of  any  office,  or  tak 

any  fee  or  reward  therefor.     The  ofi^nce  is  made  a  mil 

tain  limitatiaDs,  the  nbjei  of  jrnjptrty,  like  ereiy  other  thing,  corporeal  or  incoipo 
from  which  men  can  earn  a  livelihood.  And  if  aaoCher  shoald  nnlawfallj  uscrj 
offlce,  the  owner  might  have  an  action  for  damages  far  the  ezpnlsion,  and  a  Mondi 
to  restore  him  to  ihe  poiaeaaion  and  emolomenta  of  the  office.'  In  the  able  and  el 
rale  opinion  delirered  hy  Jadge  Nicoll,  in  the  case  of  The  Stale  v.  Den,  B 
Chariton,  S9T,  it  wag  held,  that  public  officers  in  this  conntr7  were  public  agenl 
tmslees,  and  had  no  proprietary  interest  or  prirate  propertj  in  ttieir  offices  bejond 
constitutionBl  tenure  aad  saiejj  (if  any)  prescribed ;  and  that  official  right*  and  po 
flowing  &om  their  office*  might  be  changed  at  the  discretion  of  the  legislatnre,  dn 
Aeir  contjnaance  in  office.  The  cnitod;  of  a  jail,  fbr  Instasce,  it  wt«  held,  mi 
withoDt  the  violation  of  an;  eonstitntional  right,  be  taken  bf  statote  ftom  the  shi 
and  ve«ted  in  the  city  wrpomtion. 

(J)  fj^m  of  New  York,  scss.  10,  c.  SO,  •«.  7. 

(e)  New  York  BeTiaed  Statalea,  rol.  ii.  GBS,  sees.  3S,  36,  ST.  The  legislatnii 
Virginia,  in  ITsa,  re-enociod  the  nataie  of  B  and  6  Edward  YL ;  Reriacd  Codi 
Virginia,  edit.  1814,  voL  i.  p.  TS, 

>  Where  the  constitnEion  provides  for  the  appwntment  to  an  offlce  in  a  panic 
manner,  the  legislature  cannot  create  a  new  ofike  fbr  the  performance  of  the  i 
duties,  and  direct  the  appointment  to  be  made  in  a  different  manner.  Warner  r. 
People,  3  Denio,  STS.  Public  offices  are  not  incorporeal  hereditaments,  and  their 
speclive  emoluments  are  not  property,  and  may  be  reduced  and  n^^ilated  by  law,  ex 
in  casca  in  which  the  constitution  has  expressly  forbidden  it.  Conner  n.  The  Uaj< 
Belden,2B5;  Coffin  v.  State,  T  Porter  (Ind.)  157. 

All  agreements  to  pay  for  aid  or  inflnence  in  procuring  an  appointment  to  offlc 
Mems,  an  void.    Gray  e.  Hook,  4  Comst.  449. 
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meanor,  and  it  is  likewise  punished  with  the  loss  of  the  office ; 
but  it  does  not  apply  to  the  case  of  a  deputy  agreeing  to  pay  his 
principal  part  of  the  profits  of  an  office,  and  to  be  allowed  to 
reserve  another  part  to  himself  as  a  compensation  for  his  ser- 
vices, (a)  The  object  of  the  statute  was  to  prevent  corruption  in 
office,  and  it  alludes  only  to  corrupt  bai^ins  and  sales  of  offices, 
and  not  to  the  fair  and  necessary  appointments  of  deputies  with 
a  reasonable  allowance,  though  on  this  point  there  have  been  some 
refined  distinctions  established. 

If  an  officer  has  a  certain  salary,  or  certain  annual  profits,  a 
deputation  of  his  office,  reserving  a  sum  not  exceeding  the  amount 
of  his  profits,  has  been  held  not  to  be  contrary  to  the  statute, 
because  the  principal  is  entitled  to  the  fees  and  perquisites  of  the 
office,  and  the  deputy  to  a  recompense  for  his  labor  in  the  execu- 
tion of  it.    So,  if  the  profits  be  uncertain,  the  deputy  may  lawfully 
agree  to  pay  so  much  out  of  the  profits,  for  in  that  case  he  cannot 
be  charged  for  more  than  he  receives.     But  if  the  office  consists 
of  uncertain  fees  and  profits,  and  the  deputy  agrees  to  pay    a 
certain  sum  annually,  without  restricting  the  payment  to   tlie 
proceeds  of  the  profits,  it  would  be  a  sale  within  the  statute  ;  and 
the  case  is  not  altered  by  the  office  yielding  more  in  contingent 
profits  than  the  amount  of  the  money  stipulated  to  be  paid.  (6) 
It  would  also  be  a  contract  within  the  purview  of  the  statute 
for  the  deputy  to  secure  all  the  profits  to  the  person  appointing 
him,  for  this  would  infallibly  lead  to  extortion  in  the  deputy.  (c> 

(a)  Gnllifbrd  r.  De  Cardonell,  2  Salk.  466.  .  Tlie  English  statute  of  5  and  6  Edwaird 
VI.  has  been  extended  by  the  acts  of  49  Qeorge  ni.  and  6  Geoige  IV.  which  declare 
that  no  public  office  (a  few  only  excepted)  shall  be  sold,  under  pain  of  disability  tx> 
dispose  of  or  hold  it.  So  it  was  held,  in  Hill  v.  Paul,  8  Clark  &  IP,  295,  that  the  profit^s 
of  a  public  office  could  not  be  assigned  fer  the  benefit  of  creditors. 

(6)  Godolphin  v.  Tudor,  2  Salk.  468;  S.  C.  Willes,  575,  note;  Garibrth  v.  Feron,    1 
H.  Blacks.  328 ;  Noel  v.  Fisher,  3  Call,  215 ;  Becker  v.  Ten  Eyck,  6  Paige,  68 ;  Mo t:t 
V.  Bobbins,  1  Hill  (N.  T.)  21.    In  Tappan  v.  Brown,  9  Wendell,  175,  it  was  decided^ 
thftt  if  a  person  receiying  a  deputation  to  a  public  offioe,  which  entitles  him  by  law  to  « 
certain  percentage  upon  the  foes  and  emoluments  of  his  principal,  agrees  to  perform  t,lxe 
duties  at  a  fired  salary,  the  agreement  is  in  yiolation  of  the  act  against  buying  and 
selling  offices,  and  is  void ;  although  it  be  not  certain  that  the  stipulated  sum  would  be 
less  than  the  percentage  allowed  by  law. 

( :)  liayng  r.  Paine,  Willes,  571 ;  Becker  w.  Ten  Eyck,  6  Paige,  68.    K  the  deputy 
of  a  public  officer  be  entitled  by  law  to  certain  fees  and  perquisites  as  deputy,  and  he 
agrees  to  give  the  officer  appointing  a  portion  of  such  fees  or  perquisites,  it  is  a  pur- 
chase of  .the  deputation,  and  void  under  the  statute.    Ibid.    The  statute  of  5  and  6 
Kiward  VI.  has  been  re-enacted  in  Yiiginla,  with  the  addition  of  a  prooim,  that  the 
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discharge  the  trust.  This  was  so  ruled  by  Lord  Coke  and  others, 
in  Sir  Q-earge  Mej/nePs  tfo^e,  respecting  the  office  of  marshal  of 
the  marshalsea.  (a)  Sir  Henry  Finch^  in  his  Discourse,  (b)  held 
that  the  grant  of  an  office  to  an  ignorant  man,  who  had  no  skill 
at  all,  was  utterly  Yoid;  as  if  the  king,  by  his  letters-patent, 
made  a  clerk  of  the  crown  in  the  E.  B.,  who  had  no  experience 
in  office,  and  was  utterly  insufficient  to  serve  the  king  and 
people. 

The  general  rule  is,  that  judicial  offices  must  be  exercised  in 
person,  and  that  a  judge  cannot  delegate  his  authority  to  another. 
I  do  not  know  of  any  exception  to  this  rule  with  us,  though  in 
England  there  are  several,  (c)  What  is  a  judicial,  and  what  is  a 
ministerial  function,  has  been  sometunes  a  matter  of  dispute.  In 
Jkfedhur9t  V.  WaiUy{d)  Lord  Mansfield  said  it  was  taking  the 
definition  too  large,  to  say  that  every  act,  where  the  judgment 
^vras  at  all  exercised,  was  a  judicial  act,  and  that  a  judicial  act 
related  to  a  matter  in  litigation.^  But  a  ministerial  office  may 
be  exercised  by  a  deputy,  though  a  deputy  cannot  make  a  deputy, 
according  to  the  maxim  ddegata  potestas  wm  potest  delegari.  The 
distinction  between  a  deputy  and  an  asignee  of  an  office,  as  statod 
by  Lord  Coke,  in  the  Harl  of  Shrewsbury's  case,  {e)  will  serve  to 
explain  the  application  of  the  statute  against  buying  and  selling 
offices  to  assignees  and  not  to  deputies.  An  assignee  of  an 
office,  he  says,  is  a  person  who  has  an  estate  *or  interest  in  *  458 
the  office  itself^  and  doth  all  things  in  his  own  name,  and 
for  whom  his  grantor  shall  not  answer.  But  a  deputy  hath  not 
an  estate  or  interest  in  the  office.  He  is  but  the  officer's  shadow^  ^ 
and  doth  all  things  in  the  name  of  the  officer  himself,  and  nothing 
in  his  own  name,  and  his  grantor  shall  answer  for  him.  (a)  ^ 

(a)  9  Co.  95.  In  Hoke  v,  Henderson,  4  Der.  (N.  C.)  23,  it  was  declared,  that  th.^ 
legislature  conld  lawfully  confer  a  clerk's  office  for  life,  or  during  good  behavior, 
or  daring  pleasure,  or  for  any  term  of  years  determinable  with  life  at  an  earlier  day^. 
This  could  only  apply  to  cases  in  which  the  constitution  had  not  prescribed  the  tenure. 

(6)  Page  162. 

(c)  4  Inst  291 ;  Molins  v,  Wcrby,  1  Lev.  76.  (d)  3  Bmr.  1259. 

(«)  9  Co.  42. 

(a)  As  the  ancient  statute  of  5  and  6  Edward  YI.,  agauist  the  sale  of  offices,  has 
been  revived  and  re-enacted  in  New  York,  it  might  have  been  as  well  to  have  also  ro- 


1  That  jadicial  officers  are  not  liable  for  error  in  judgment,  see  Kemp  v.  NeviU,  10 
C.  B.  (N.  8.)  523. 
1  The  sureties  on  an  official  bond  are  in  general  liable  for  the  acts  of  the  officer  only 

TOL.  Ill-  50 
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IV.   Of  franchitet. 

Another  class  of  incorporeal  hereditaments  are  franchises,  beii 
certain  privileges  cooferred  by  grant  from  goTemmeDt,  and  vestt 
in  individualB.  In  England  tliey  are  veij  numeroiis,  and  ai 
imderstood  to  be  rojal  privileges  in  the  hands  of  a  subject.  (< 
They  contain  an  implied  covenant  on  the  part  of  the  govemmei 
not  to  invade  the  rights  vested,  and  on  the  part  of  the  grantei 
to  execute  the  conditions  and  duties  prescribed  in  the  gran 
Some  of  these  franchises  are  presumed  to  be  founded  on  a  valu 
ble  consideration,  and  to  involve  public  duties,  and  to  be  mat 
for  the  public  accouuuodation,  and  to  be  affected  with  a  yt 
jw&Iicum,  and  th^  are  neoeesarUy  exclusive  in  their  nature.  Tl 
govemment  cannot  resume  them  at  pleasure,  or  do  any  act  ] 
impair  the  gcant,  without  a  breach  of  contract.  The  privile; 
of  making  a  road,  or  establishing  a  ferry,  and  taking  tolls  ft 
the  use  of  the  same,  is  a  franchise,  and  the  public  have  an  inters 
in  the  same ;  and  the  owners  of  the  franchise  are  liable  to  answ< 
in  damans,  if  they  should  refuse  to  transport  an  individui 
without  any  reasonable  excuse,  upon  being  paid  or  tendered  tl 
usual  rate  or  fare,  (c)  The  obligation  between  the  govemmei 
and  the  owner  of  such  franchises  ia  mutual.  He  is  obliged  i 
provide  and  maintain  facilities  for  acconunodating  the  public,  f 
all  times,  with  prompt  and  convenient  passage.^    The  law,  on  ih 

enacted  the  etAtute  of  la  Ricluird  11.  (A.  D.  ISSS),  entitled  As  Act  that  ikim  ilu 
.  eUaia  affictt  bg  taii,  or  fir  reieard,  bat  upon  da^.  The;  all  >c«ai  to  bare  conititutt 
pans  of  one  ancient  s;aCem,  and  to  h>Te  bees  dictated  bj  the  same  provident  ar 
geneions  sjnrit.  It  declared,  that  the  appointing  power  who  should  "  ordain,  nam 
OT  make  justices  of  the  peace,  sheriK,  customer),  comptrollers,  or  lut;  other  officer  i 
minister  of  the  king,  sbonld  be  finnly  sworn  not  to  ordun,  name,  or  make  anj,  fi 
nny  gifl  or  brocage,  tavot  or  affection  ;  and  daU  none  uiAfcA  purtBelh  (y  Mm,  or  iy  alit 
privitg  or  opeilj/,  ta  bt  in  any  manna-  of  offiet,  tiall  ht  pal  in  Iht  aamt  office,  or  in  at 
other."  Iliia  statute,  said  Lord  Coke  (Co.  Litt.  S34,  a),  waa  worthy  to  be  written  i 
letters  of  gold,  but  mora  worthy  to  be  put  in  dne  execntion. 

ib)  a  Blacks.  Com.  37  ;  Finch's  Law,  164. 

(c|  Beekman  v.  Saratoga  and  Schenectady  Kulroad  Company,  3  Paige,  49 ;  Fail 
V.  Patrick,  3  Mod.  S89, 294 ;  Story  J.,  in  Charles  BiTei  Bridge  i>.  Wuren  Bridge,  1 
Peters  TJ.  S.  639. 


daring  the  continuance  of  his  term,  notwithatanding  generality  of  expression  appa 
ently  creating  a  more  extensive  liability.  Hassel  v.  I«ng,  S  M.  &  8.  3Cd ;  MJddleae 
Mang.  Co,  v.  Lawrence,  I  Allen,  339 ;  Chelmsford  Co.  v.  Demarcst,  7  Gray,  I  ;  Wek 
V.  Seymour,  29  Conn.  387  ;  Cambridge  v.  Dennis,  1  Ell.  B.  &,  El.  660 ;  Kingston  AIu 
Ins.  Co.  V.  aark,  33  Barb.  (N.  T.)  196. 

'  See,  as  to  dudes  and  liability  of  ferrymen,  Willonghby  v.  Hoiridge,  16  Eng.  L. 
Eq.43T. 
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other  hand,  in  consideration  of  this  duty,  provides  him  a  recom- 
pense, by  means  of  an  exclusive  toll,  to  be  exacted  from  persons 
who  use  the  road  or  ferry,  and,  of  course,  it  will  protect  liim 
against  any  new  establishment  which  is  calculated  to  draw  away 
his  custom  to  his  prejudice.     An  estate  in  such  a  fran- 
chise, and  an  estate  in  land,  rest  upon  the  same  *  principle,    *  459 
being  equally  grants  of  a  right  or  privilege  fbr  an  adequate 
consideration.    If  the  creation  of  the  franchise  be  not  declared 
to  be  exclusive,  yet  it  is  necessarily  implied  in  the  grant,  as  in 
the  case  of  the  grant  of  a  ferry,  bridge,  or  turnpike,  or  railroad, 
that  the  government  will  not,  eithw  directly  or  indirectly,  interfere 
with  it,  so  as  to  destroy  or  materially  impair  its  value.     Every 
such  interference,  whether  it  be  by  the  creation  of  a  rival  franchise 
or  otherwise,  would  be  in  violation  or  in  fraud  of  the  grant.^ 
All  grants  or  franchises  ought  to  be  so  construed  as  to  give  them 
due  effect,  by  excluding  all  contiguous  competition,  which  would 
be  injurious,  and  operate  fraudulently  upon  the  grant.    The  com- 
mon law  contained  principles  applicable  to  this  subject,  dictated 
by  sound  judgment  and  enlightened  morality.    It  declared  all  such 
invasions  of  franchises  to  be  nuisances,  and  the  party  aggrieved 
had  his  remedy  at  law  by  an  action  on  the  case  for  the  disturbance, 
and  in  modem  practice  he  usually  resorts  to  chancery,  to  stay  the 
injurious  interference  by  injunction,  (a)  ^    We  have  nothing  to  do 

(a)  22  Henry  VI#  14,  b.  Paston  J. ;  Bro.  action  snr  le  case,  pi.  57,  tit.  Nnisance,  pi. 
12 ;  2  liol.  Abr.  140,  pi.  20,  140,  pi.  1,  2,  3,  191,  F.  N.  B.  184 ;  Yard  v.  Ford,  2  Saand. 
172  ;  2  Blacks.  Com.  37 ;  3  Id.  218,  219 ;  Tripp  v.  Frank,  4  Term  Rep.  666.    Lord. 
Holt,  in  the  case  of  Keeble  and  Hickeringall,  Holt,  20  ;  Newburgh  Turnpike  Company^ 
V.  Miller,  5  Johns.  Ch.  HI ;  4  Ibid.  160,  S.  P.  Dartmouth  College  u.  Woodward,  '^ 
Wheston,  518 ;  Huzzy  v.  Field,  2  Cromp.  Mees.  &  Bos.  432.    It  has  been  usual  in  th^ 
grant  of  a  franchise  to  exclude  in  express  terms  all  interference  within  specified  dis— 
tances.     This  practice  has  become  highlj  expedient,  considering  the  doctrine  e8tal>~ 
lished  in  the  cases  referred  to  in  a  subsequent  part  of  this  note.    Bj  a  general  act  in 
Hlinoia,  (Revised  Laws  of  Dlinois,  1833,)  a  ferry  or  toll-bridge  privilege,  created  hy^ 
statute,  excludes  all  other  establishments  of  the  kind  within  three  miles  of  the  same. 
So,  the  act  of  Georgia,  of  2l8t  of  December,  1835,  creating  the  Chattahoochie  Railroad 
Company,  excludes  for  twenty-five  years  all  other  railroads  running  parallel  tliercto 

1  See  Mintum  v.  La  Rue,  23  How.  (U.  S.)  435,  and  Murray  r.  Menefee,  20  Ark.  561, 
and  p€fSt,  p.  459,  note  I. 

s  In  Anbam  and  Cato  P.  R.  €0.  v.  Douglass,  5  Selden,  444,  it  appear^  that  the  de- 
fendant had  graded  his  land  on  both  sides  of  the  company's  road,  and  had  made  a  par- 
allel track,  by  taking  which  travellers  were  enabled  to  avoid  the  toll-gate.  It  was  held 
that  the  Flank  Road  Company,  constituted  under  the  laws  of  New  York,  was  not  en- 
titled to  an  injunction  against  him  for  this  interference  with  its  franchise,  even  though 
it  was  malicious. 
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with  a  great  proportion  of  the  firanchiges  that  occupy  a  l&r| 
space  in  the  treatises  oa  Englieh  lav;  and  vhoever  claims  i 

within  twentr'  milM-  This  U  in  afflnnance  of  the  common-law  rule,  and  it  ii  I 
wiKst  course,  for  it  prerenti  all  uncertaintj  and  dijpate  si  to  what  are  reasonable  d 
tauces  in  the  given  caae,  and  what  would  amount  to  an  unlawful  inieifeiiiiioe. 
Djer  V.  Tuscaloosa  Bridge  Compouj,  2  Porter  (Ala.)  396,  it  wai  held,  aftei  an  clat 
rate  discnsaion,  tliat  the  erection  of  a  toll-bridge  under  legislative  grant,  within  a  sht 
distance  of  a  fcrrj  previoiulf  held  under  a  county  court  license,  ao  u  to  prove  a  gn 
inJDry  to  it,  was  not  an  nnconatitntional  act,  dot  an  czclnuve  grant  of  a  ferry,  a 
that  the  license  was  taken  subject  to  the  panunonnt  discretion  of  (he  legialatau 
Other  ferries  may  bo  established  alongude  of  ferries  <ippanU  to  loani,  in  the  discreti 
of  the  conrt^  and  in  like  manner  bridges  may  be  established  alongside  of  ferries.  T 
statute  law  of  Alabama  only  provided  that  no  ferry  should  be  established  within  ti 
miles  of  aaaOurJirry  already  established.  The  exception  to  ifae  excltisiTe  piivil^e 
when  the  ferry  is  situate  at  or  near  the  town,  when  one  ferry  might  not  be  sufflciei 
Jones  V.  Johnson,  S  Ala.  (S.  B.)  746.  So,  one  toll-bridge  cannot  be  establiahed  with 
three  miles  of  another  uHiridgt.  The  case  above  cited  was  deemed  to  be  warrant 
by  statutory  construction,  otherwise  it  would  seem  to  be  hardly  conaoiuuit  with  ge 
eral  principlei. 

But  the  case  of  Charles  Biver  Bridge  t>.  Warren  Bridge,  {11  Peters  U.  8.420,)  it< 
more  momentons  import,  and  contains  and  establishes  a  doctrine  snbversire  of  that 
the  text,  and  which  goes  very  for  to  destroy  the  second  and  value  of  legislatiTe  fia 
chises.  The  oourt  declared,  by  Mr.  Chief  Justice  Taney,  that  pnblic  granta  were  to  I 
construed  strictly,  and  that  nothing  passed  a*  against  the  state  by  implication,  in  dii 
ination  of  the  legislative  powers  requisite  to  accomplish  the  end  of  their  creation. 
was  accordingly  decided,  that  the  grant  by  statute  to  the  Charles  River  Bridge  Cor 
pony  of  the  right  founded  on  a  valuable  consideration,  to  bnild  a  bridge  over  tb 
river,  and  to  take  toll,  contained  no  engagement  from  the  State  of  Massachusetts,  ni 
any  implied  contract,  that  the  privilege  to  erect  another  bridge  contiguous  thereto,  an 
on  the  same  line  of  travel,  and  which  might  create  competition,  and  diminish  or  d 
Btroy  its  income,  shonld  not  be  granted  within  the  period  of  the  operadon  of  the  grani 
that  as  no  grant  of  any  such  exclusive  privilege,  or  any  contract  of  the  kind  was  c 
jmiitd,  none  was  to  be  intended  or  inferred.  There  was  no  constructive  franchise  < 
privilege  admitted,  and  the  decision  rested  on  legislative  soverdgnty  and  its  all-SQ 
pasung  poweta.  Mr.  Justice  Stoiy  dissented  from  this  extraordinary  doctrine  and  d 
dsion,  and  with  his  customary  learning  and  abili^-  The  same  latiludinary  doctrit 
was  declared,  after  a  very  elaborate  discussion,  in  the  case  of  Tnckahoe  Canal  Co.  i 
Tackahoe  Railroad  Co.  in  the  Court  of  Appeals  in  Virginia,  11  Leigh,  42.  As  tbei 
was  no  express  provision  in  the  charter  against  the  exercise  of  legislative  power  to  cba 
ter  other  and  rival  companies  for  transportation  along  the  same  line,  parallel  and  coi 
tiguous,  it  was  held,  that  the  legislature  might  lawfully,  and  in  their  discretion,  exe 
cise  the  power,  though  it  might  in  eflect  impair  or  annihilate  the  profits  of  the  pric 
company.  This,  I  apprehend,  may  now  be  considered  as  a  prevalent  principle  i 
Atocrican  constitalioaBi  law,  and,  in  my  htunhle  opinion,  it  is  deeply  to  be  regrctto].' 
The  Charles  River  Bridge  case  is  now  not  merely  acknowledged  universally,  bot  ii 

*  See  Grecnleaf 'a  Cruise,  tit.  Franchises,  fi  29.  The  learned  editor  defends  the  di 
dsion,  in  the  caae  of  the  Charles  River  Bridge  Co.,  and  adds,  —  what  the  professio 
will  learn  with  some  surprise,  —  that  Chief  Justice  Marshall,  who  beard  the  first  argi 
ment  in  that  case,  conconed  with  the  mfyority  of  the  court  in  the  principle  of  the  fini 
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exclusive  privUege  with  ns,  must  show  a  grant  from  the  legisla- 
ture. Corporations,  or  bodies  politic,  are  the  most  usual  franchises 
known  in  our  law ;  and  they  have  been  sufficiently  considered  in 
a  former  volume.  These  incorporated  franchises  seem,  indeed, 
with  some  impropriety,  to  be  classed  by  writers  among  hereditar 
ments,  since  they  have  no  inheritahle  quality,  inasmuch  as  a 
oorporation,  in  cases  where  there  is  no  express  limitation  to  its 
continuance  by  the  charter,  is  supposed  never  to  die,  but  to  be 
clothed  with  a  kind  of  legal  immortality,  (h)  Special  privileges^ 
conferred  upon  towns  and  individuals  in  a  variety  of  ways,  and 
for  numerous  purposes,  having  a  connection  with  the  publio  in- 
terest)  are  franchises. 

*V.  Of  cmwMeB.  *460 

An  annuity,  says  Lord  Coke,  (a)  is  a  yearly  sum  stipu- 


doctrine  has  been  carried  to  aa  extent  far  beyond  the  reasoning  of  Chief  Jastioe  Taney. 
It  was  held,  in  Enfield  Toll  Bridge  Co.  v.  Hartford  &  N.  H.  K.  Co.  17  Conn.  454,  that 
a  proTision  in  the  charter  of  the  Bridge  Company^  that  no  person  should  have  liberty 
to  erect  another  bridge  within  certain  defined  limits,  was  not  a  covenant  distinct  from 
the  franchise,  bat  identical  with  it,  and  subject  to  the  same  laws.  See,  al^,  Thomp- 
son V.  The  New  York  &  Harlem  B.  B.  Co.  3  Sandf.  Ch.  625;  Oswego  Falls  Bridge 
Co.  V.  Fish,  1  Barb.  Ch.  547 ;  East  Hartford  r.  Hartford  Bridge  Co.  10  How.  U.  8.  511  ; 
Bichmond  B.  Co.  v.  Louisiana  B.  Co.  IS  How.  U.  S.  71 ;  In  matter  of  Hamilton  Av-  • 

enne,  14  Barb.  (N.  T.)  405 ;  Boston  &  Lowell  B.  B.  Co.  v.  Salem  &  Lowell  B.  B.  Co. 
%  Gray,  1 ;  Toledo  Bank  v.  Bond,  I  Ohio  (N.  8.)  682;  Shorter  v.  Smith,  9  Qeo.  517. 
See  Benson  v.  Mayor  of  New  York,  10  Barb.  (N.  Y.)  223,  for  a  decision  tonching  the 
feny  franchises  of  the  city  of  New  York ;  Galea  v,  Anderson,  13  Bl.  413 ;  Norris  v. 
Farmers'  &  Teamsters'  Co.  6  Cal.  590 ;  Bnsh  v.  Fern  Bridge  Co.  3  Ind.  21. 

On  the  less  donbtfnl  right  of  a  state  to  appropriate  chartered  franchises,  eqnidljwith 
any  other  private  property,  in  the  exercise  of  the  right  of  eminent  domain,  making 
oompenaadon  therefor,  see  West  Biver  Bridge  Company  v.  Dix,  6  How.  U.  S.  507  ;  Li 
the  matter  of  Flatbush  Avenue,  1  Barb.  (N.  Y.)  2S6,  and  17  Conn.  454,  supra;  White 
Biver  T.  Co.  t?.  Vt  Centre  B.  B.  Co.  21  Vermont,  590 ;  County  of  Bichmond  r. 
County  of  Lawrence,  12  Bl.  1 ;  Albany  U.  B.  r.  Brownell,  24  N.  Y.  345 ;  Lafayette 
fl.  R.  Co.  V.  New  Albany  B.  13  Ind.  90. 

It  has  been  decided,  that  a  mere  abuse  of  the  right  of  eminent  domain  by  a  state,  aa 
by  taking  more  land  than  was  required  for  a  public  easement,  does  not  give  the  U*  S. 
eoorts  jurisdiction,  it  not  being  a  "  violation  of  the  contract,  but  a  case  of  state  op- 
pression, for  which  the  injured  party  must  seek  redress  in  the  state  courts.  The 
patent  given  by  the  state  will  not  be  construed  as  a  contract  within  the  meaning  of  the 
constitution  of  the  United  States.    Mills  v.  St.  Qaur  County,"  &c.  8  How.  U.  S.  659. 

(b)  They  are,  nevertheless,  deemed  incorporeal  hereditaments ;  and  shares  in  a  rail- 
road incorporated  eompany  have,  in  Kentucky,  been  adjudged  to  be  real  estate,  which 
descends  as  realty,  and  of  which  a  widow  might  be  endowed.    Frioe  v.  Price,  6  Dana, 

107. 
(a)  Co.  Litt.  144,  b. 

50*  ! 
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lated  to  be  paid  to  another,  in  fee,  or  for  liie,  or  years,  and  char 
able  oaly  on  the  person  of  the  grantor.  If  it  be  agreed  to  be  p 
to  the  annuitant  and  his  heirs,  it  is  a  personal  fee,  and  trauBmii 
ble  hj  descent  like  an  estate  in  fee,  and  forfeitable  for  treason 
an  hereditament,  (h)  and  for  that  reason  it  belongs  to  the  class 
incorporeal  bereditameDte.  (c)  It  is  chai^eable  upon  the  p«r< 
of  the  grantor,  for  if  the  annuity  vas  made  chatgeable  upon  lai 
it  Tould  then  income  a  rent-charge,  and  descend  to  the  heirs 
real  property,  {d)  The  remedy  for  a  faUare  in  the  payment 
the  annuity  was  anciently  by  the  original  writ  of  annuity,  1 
now  the  remedy  is  by  a  personal  action  of  debt  or  covenant  on  1 
instrument  by  which  the  annuity  is  created.  Unless  the  gran 
grants  the  annuity  for  himself  and  his  heirs,  the  heirs  of  I 
grantor  are  not  bound,  for  the  law  presumes,  by  the  omission 
name  them,  that  he  did  not  intend  to  include  them  in  the  oblij 
tion.  (c)^ 

VI.   Of  rents. 

Bents  are  the  last  species  of  these  incorporeal  hereditamen 
and  tboy  form  a  very  important  and  interesting  title  imder  tl 
branch  of  the  law. 

(1).  Qf  tAe  vtmout  Hnda  of  rente. 

Rent  is  a  certain  yearly  profit  in  money,  provimons,  chattels, 
labor,  issuing  out  of  lands  and  tenements,  in  retributiou  for  t 

(b)  Co.  Lin.  3,  a ;  NeviU'g  case,  7  Co.  34,  b. 

(c)  An  umDl^  in  feo  i«  pctsonal  eatote  nib  tnado.  It  hw  none  of  tlie  incidcoU  i 
choracleriBticB  of  leal  estate,  except  ihat  of  deBMndiog  to  ib«  heir,  aai  not  fbim 
assets  in  the  hands  of  the  execnior.  The  husband  is  not  entitled  to  h'la  coartesy,  i 
the  wife  to  her  dower,  in  an  annnil;.  It  cannot  be  cooTCjcd  by  waj  of  use,  and  ii 
not  within  the  statute  of  frauds,  and  ma;  be  beqaeathed  and  assigned  as  ptno 
estate.  Stafford  «.  Bnckle?,  a  Veeej,  ITO ;  Anbio  e.  Daljr,  4  B.  &  Aid.  59.  The ) 
■onal  natnre  of  an  annuit;  is  discussed  with  learning  and  ability  in  the  article  enlit 
"  Personal  Hereditaments,"  in  the  American  Law  Magaiine,  for  October,  1843. 

Id)  Co.  LJtL  144,  b. 

(e)  Ib[d.  Mr,  Ellis,  in  a  recent  treatise,  entitled  "  The  Law  of  lire  and  Life  Ina 
ance  and  Annuities,"  has  collected  and  arranged  all  the  law  on  the  subject  ofoiunB 
/or  Ueet,  An  annuity,  as  well  as  a  judgment,  is  presumed  to  be  satisGed  alter  twci 
jrears,  if  nothing  has  been  done  under  it. 

I  If  an  annuity  is  giTcn,  sua^iUctter,  to  one,  generally  a  lifb-inteiest  only  passes;  1 
if  an  annuity  bo  given  oat  of  the  proceeds  of  property,  or  property  generally,  an  i 
ttuity  in  perpetuity  is  given.  Kerr  v.  Middlesex  Hospital,  IT  Eng.  L.  &  Eq.  'i 
Palmer  v.  NeweU,  39  Eng.  L.  &  Eq.  133. 
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use,  and  it  cannot  issue  out  of  a  mere  priyQege  or  easement,  (f)^ 
There  were,  at  common  law,  according  to  Littleton,  (ff)  three  kinds 
of  rent,  viz.:  rent  service,  rent  charge,  and  rent  seek. 
Ment  service  was  where  the  tenant  held  his  land  by  *  fealty,    *  461 
or  other  corporeal  service,  and  a  certain  rent ;  and  it  was 
called  rent  service,  because  there  was  some  corporeal  service  inci- 
dent to  the  tenancy,  as  fealty,  homage,  or  other  service.     A  right 
of  distress  was  inseparably  incident  to  this  rent,  (a)    Befnitrcharge 
or  fee-farm  rent,  is  where  the  rent  is  created  by  deed,  and  the  fee 
granted ;  and  as  there  is  no  fealty  annexed  to  such  a  grant  of  the 
whole  estate,  the  rent  charge  was  not  favored  at  common  law. 
The  right  of  distress  is  not  an  incident,  and  it  requires  an  express 
power  of  distress  to  be  annexed  to  the  grant,  which  gives  it  the 
name  of  a  rent  charge,  because  the  lands  jare,  by  the  deed,  charged 
-with  a  distress,  (i)    Rent  seek,  siccus^  or  barren  rent,  was  rent 
reserved  by  deed,  vrithout  any  clause  of  distress,  and  in  a  case  in 
which  the  owner  of  the  rent  had  no  future  interest  or  reversion  in 
the  land.    The  owner  of  the  rent  was  accordingly  driven  to  tlie 
slow  and  tedious  remedy  by  a  writ  of  annuity,  or  a  writ  of  as- 
size, (c)    But  the  statute  of  4  Geo.  11.  c.  28,  abolished  all  distino- 

{/)  2  Blacks.  Com.  41 ;  Gilbert  on  Bents,  9 ;  Co.  Litt  142,  a;  Boszard  v.  Capel,  9 
Bam.  &  Cress.  141. 

{g)  Sec.  213. 

(a)  liitt.  8.  215 ;  Co.  latt.  142,  a;  Kenege  r.  Elliot,  9  Watts,  258. 

(6)  latt.  8.  217 ;  Co.  Litt.  143,  b ;  Gilbert  on  Rents,  155.  In  the  case  of  IngersoU 
V,  Sergeant,  1  Wharton,  337,  the  law  on  this  head  is  learnedly  reviewed  and  discussed 
by  Mr.  Justice  Kennedy;  and  it  is  declared,  that  the  statute  of  Qada  Emptors  (18  Ed\r- 
I.)  was  never  in  force  in  Pennsylvania,  and  that  a  rent  reserved  to  grantor  and  his 
heirs,  m  the  grant  of  lands  in  fee,  is  a  rmt  service  and  not  a  rent  charge.  The  release 
of  part  of  the  ground  from  the  rent  does  not  therefore  extinguish  the  whole,  and  th^ 
remainder  of  the  land  remains  subject  to  a  due  proportion  of  the  lent.^ 

(e)  Litt  s.  213,  217,  218,  235,  236;  Co.  Litt  150,  b,  160,  a;  (JUbert  on  Dis- 
tresses, 6. 


'  Hence  if  in  the  same  instrument  chattels  and  lands  are  let,  in  such  a  way  that  it  is 
impossible  to  separate  the  consideration  to  be  paid  for  the  real  from  that  to  be  paid  fox- 
the  personal  property,  there  can  be  no  distress.    Commonwealth  r.  Contner,  18  Pena. 
439.     In  Mickle  v.  Miles,  31  Penn.  St  20,  the  case  of  the  Commonwealth  v,  Cartner, 
waff  commented  upon  and  explained,  and  it  was  held  that  a  rent  mig^ht  issue  out  of 
lands  and  tenements  corporeal  and  their  furniture,  and  to  such  a  rent  the  right  of  dis- 
tress is  incident 

1  In  New  York  such  a  rent  is  well  reserved  in  a  lease  in  fee,  and  is  valid  in  favor  of 
the  grantor  and  his  heirs  and  assigns  against  the  grantee  and  his  heirs  and  assigns. 
Van  Bensselaer  v.  Hays,  19  N.  Y.  68 ;  Van  Rensselaer  v,  Bonested,  24  Barb.  (N.  Y.) 
865. 
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tioD  between  tae  seTeral  kinds  of  rent,  so  iar  as  to  give  Hio  ssd 
remedy  by  distress  in  cases  of  rents  seek,  rents  of  assise,  ai 
chief  rents,  as  in  the  case  of  rent  reserved  upon  a  lease.  Tl 
statute  of  New  York  (d)  has  not  adopted  that  provision  in  so  mai 
vords,  but  it  ^ves  the  remedy  by  distress  in  all  oases  where  ai 
certain  services,  CK*  c^iain  rents  reserved  out  of  lauds  or  ten 
ments,  remain  doe.  The  remedy  is  extmded  equally  to  t] 
grantees  and  assignees  of  the  le^or,  and  to  the  heirs,  ezecutoi 
and  administrators  of  tlie  party  entitled.  («) 

There  is,  therefore,  the  same  universal  remedy  by  action  and  1 

distress,  for  every  species  of  rent  or  service  lawfully  d« 

*  462   when  the  same  is  certain.  (/)     The  *  tenancy  that  w: 

{d)  Kev  Tork  Beriied  Ststntea,  TOl.  i.  747,  wca.  IS,  30,31,23. 

(e)  The  Telationi  of  landlord  and  tenstit  have  been  verj  mBteriallj  altered  in  I 
state  of  New  York  since  the  laat  edition  of  this  wort.  In  ijje  new  (perhaps  the  bet 
expression  would  be  the  naoat)  constitntion  of  New  York,  which  took  eflect  on  I 
first  of  Jannsiy,  IB47,  it  wm  provided,  that  "  no  le«se  or  grant  of  agricnlniia]  la 
foi  a  longer  period  than  twelve  jean,  thereaftCT  made,  in  which  should  be  resen 
any  rent  or  service  of  anj  kind,  should  be  valid."  (ConsL  art  I,  sec.  14.)  Bj  a  li 
of  the  New  York  legislatnie,  passed  May  13,  1846,  distress  for  rent  was  abolisbc 
and  the  provisions  of  the  Revised  Statatea,  vol.  i.  p.  476,  giving  preftrenEo  to  lai 
lords'  claims  for  rent  over  jndgmenfrcrediton,  were  repealed.*  (Laws  of  Bess.  69 
ch.  374.)    It  will  be  pereeived  that  these  atb  momentoni  changes  in  long-eatablisli 

(/)  Cornell  c.  Lamb,  2  Cowen,  SS2  ;  Smith  c.  Colson,  10  Johns.  91.  The  case 
Cornell  v.  X^mb  assumes  that  a  ravenionarj  interest  must  be  snbsisting  in  tho  pen 
who  distrains;  but  that  case  arose  prior  to  the  New  York  Bevised  Statutes,  and  wti 
the  extended  proviuon  in  Chose  statutes  had  not  been  adopted.  The  restriction  as 
the  necesutr  of  a  revenionarj  interoaC  mentioned  in  that  case  seems  to  be  now 
moved  bj  the  ISth  section  of  the  statute  above  cited.  A  doubt  was  suggested,  in  i 
case  of  Cornell  v.  Lamb,  whether  Che  right  of  distress  could  exist  in  those  cases  whi 
the  land  was  alladial,  without  an  authority  for  that  purpose  in  the  lease  or  contra 
To  establiBh  the  right  of  distress  at  common  law,  without  anj  power  in  the  lease,  thi 
always  existed  a  rent  due,  a  reversionary  intereaC  in  the  landlord,  and  lealty  due 
inddeiit  to  the  t«nnre  of  Jra  and  craniRon  locagt.  To  remove  this  doubt,  it  was  • 
Glared  by  the  New  York  Beviscd  Statntes,  vol.  i.  718,  sec.  3,  rendering  all  lands  in  I 
stale  allodial,  that  the  abolition  of  tenores  shonld  not  take  away  or  discharge  any  rei 
or  servicea  certain,  which  liad  been  or  might  be  created  or  reserved.  This  was 
tended  to  subject  allodial  lands  to  the  incidenta  which  before  qtplied  to  socage  tenur 

*  It  has  been  declared,  that  the  act  of  Hay  13,  IS46,  dou  not  abolish  the  right 
re-entiy  in  (Ae  tBowwr  prescribed  by  the  Harised  Statntes.  Williams  v.  Potter,  2  Bai 
(N.  Y.)  316;  Van  Rensselaer  D.  Snyder,  9  Id.  302.  Afflrmed  by  the  Coortof  Appes 
8.  C.  13  N.  Y.  (3  Ecman)  299.  The  autate  remedy  of  re-eDtty  by  ^ectment  has  be 
applicable  by  and  to  the  parties  to  leases  in  fee,  and  this  remedy  is  not  impaired  by  1 
act  of  13ih  Hay,  1846.    Van  Rensselaer  v.  Smith,  ST  Barb.  (N.  T.)  104. 


LECT.  ul]  of  keal  pbopb^-*  •  597 

authorize  a  distress  does  not  xiecessariJT  ^nire  ^  formal  lease, 
and  it  may  be  implied  froixx  circumstances,  and  a^  P^^ol  l^ase  ynSl 
be  sufficient,  (a) 

The  best  way  of  reservixxg  perpetual  rwits,  if  it  be  intendoci  theX 
rents  should  always  be  of  tlie  same  value,  is  to  stipulate  ttt^^'^   ^^® 
payment  be  in  kind,  sucli   as  wheat  or  other  produce,  or  iu.    csattle 
or  poultry.    This  was  tii©    almost  universal  practice  in  f^xxcjient 
times,  and  a  great  proportion  of  the  ancient  leases  in  tfew   "STork, 
in  the  manor  counties,  ^were  of  that  description.     By  the   s*fii.*u.te 
of  18  Eliz.,  one  third  part  of  the  rent  upon  college  leaseis     tv^sa 
directed  to  be  reserved  in  com,  to  be  paid  either  in  corn,  or  SLt^    *lie 
current  prices  at  tho  nearest  public  market.    We  have  an  ii 
in  New  York  of  the  same  provident  foresight  in  the  act  of 
ffnMituting  the  University,  {b)  *and  limiting  its  annual  in-     ^'  ^^63 
come  to  40,000  bushels  of  wheat.    This  arrangement  saves    . 
the  interest  of  the  persons  in  whose  favor  rent  is  reserved    fi-om 
sinking  by  the  depreciation  of  money,  owing  to  the  augmentci^-i^:!.^^^! 
of  gold  and  silver,   and  the  accumulation  of  paper  credit, 
rents  wliich  have  been  reserved  in  corn,  says  Dr.  Smith,  have 
served  their   valne    much    better  than  those  which   have 
reserved  in  money,  (a) 

In  the  feudal   ages,  a  great  proportion  of  the  produce  of        ^ 
land  went  as   rent  to  the  landlord.     The  cultivators  of  the        ""-^^« 
were  generally  l>ond6men,  or  tenants  at  will,  whose  labors  in 
and  services  in  war  were  equally  at  the  command  of  the  laa^Xc:^     ^^^ 
In  modem  times,  the  rent  of  land  has  been  tripled  and  qvi^^ 
pled ;  but  the    produce  of  the  land,  in  the  progress  of  "^I>x*^^ 
ment,  has  been,   increased  in  a  much  greater  proportion,  ai^^      _^ 
amoi^t  of    tlie    yearly  produce  of  land  is  several  times   gi^^^  J^ 
than  the  amovu^^  of  the  yearly  rent,  (h) ^^^ 

(a)  Kniirht  v    Benxiett,  3  Bing.  861 ;  ComoU  ».  Lamb,  2  Co  wen,  652 ;  Jack  ^^    ^ 
1  Biiv  ai-f    Tfc  w»»  to  be  presumed,  that  in  those  states  in  which  the  EngU^^    ^^"^ith, 

to  every  kind  of  re«t-  »"*  ^  '^"^^  i"^"  *^**  ^^«  ^"^  ^l  '^'  T  -r/'*"^^^^^^*^^ 
in  th«  Ami^rioaix  Jtirist,  No.  8,  the  question  is  raised,  and  discussed  with  m^^^-.     ^^  .  f^, 

ne«  aM^^IUarclx,  ^^her  in  Virginia,  an  the  amveyance  of  land  in/ee^mpi^^  ^  ^^j^. 
rent  (he  feoffor  ^Mrithaut  an  express  stipulation  to  that  effect,  has  a  right  of  ^^^ty-^^^^^^^^ving 
^ter  cnn^rnA^  i»  thc  affirmative,  and  that  on  a  fcofftnent  in  fee,  with  a  ^o^^^^T^  The 
rent,  thTfeoffee  thereby  becomes  a  tenant,  and  the  feoflbr  a  landlord,  with  t>^^^^^«on  of 
reversionary  interests  caUed  a  reverter.  ^Omote 

{b)  Laws  af  Ne^w  York,  sess.  36,  c.  69,  sec.  1. 

(a)  Smith's  VTealtli  of  Nations,  vol.  i.  34, 187. 

(6)  Smith's  ^W^ealtli  of  Nations,  vol.  i.  383. 
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(2.)    When,  ani  how  far  not  payeMe. 

1.  Qf  evit^ion. 

It  is  a  rule  of  lav,  that  the  rent  must  be  resetred  to  him  h 
whom  the  land  proceeded,  or  to  his  lawful  reprcBentatives,  an< 
cannot  be  reserved  to  a  stranger.  Thus,  if  A.  leases  a  lot  or  [ 
eel  of  land  to  B.,  on  a  certain  rent,  the  payment  of  that  r^it  c 
not  be  reserved  to  C. ;  and  the  reason  is,  that  the  rent  is  paya 
as  a  return  for  the  possession  of  the  land,  and  it  must,  theref( 
be  rendered  to  the  person  from  whom  the  land  passed,  (c)  It  1 
also,  on  the  same  ground,  decided,  in  Pretoott  r.  De  Forest,  i 
afterwards  in  CorrtM  v.  Lamb,  (d)  that  the  right  of  distress 
rent  was  incident  to  the  reversion,  and  that  no  other  per 
•464  could  distrain  'but  he  who  owned  the  reversion.  1 
person  who  distrains  muBt  have  some  reversionary  intei 
to  sustain  the  right,  (a)  If  the  landlord  dies  before  the  rent 
comes  due,  it  goes  to  the  heir  as  incident  to  the  reversion ;  bui 
he  dies  after  the  rent  had  become  payable,  it  goes  to  the  oxocu 
or  administrator  as  part  of  the  personal  estate,  and  the  execu 
or  administrator  has  the  same  remedy  by  action  or  by  distress, 
the  recovery  of  all  such  arrears,  that  the  testator  or  intest 
might  have  had  if  living,  {h)  If  the  tenant  be  evicted  from 
lands  demised  to  him,  by  a  title  paramount,  before  the  rent  f 
due,  he  will  be  discharged  &om  the  payment  of  the  rent,  for 
obligation  to  pay  ceases  when  the  consideration  for  it  ceases,  i 
which  was  the  enjoyment  of  the  land,  (c)^  But  if  the  lawful  e' 
tion  by  paramount  tide  be  of  part  only  of  the  demised  premii 


(e)  Utt.  B.  34S  ;  Co.  Idtt  143,  b. 

{d)  16  Johnt.  159 ;  S  Cow«n,  Sft9. 

(a)  This  is  oltend  in  New  Tork  bf  natoM.    Vidt  mpra,  461. 

ib)  1  Saaud.  3S7,  n.  17 ;  Stniffiird  v.  Wentworth,  Proc.  in  Ch.  95S ;  Bockingbai 
renrice,  1  F.  Wmi.  177 ;  Lam  of  New  York,  nu.  36,  c  63,  sec.  18 ;  New  Tork 
Tised  StAtutea,  vol.  1.  747,  teet.  21,  22 ;  9  Dana  (Ken.)  M.  A  pnrdiaier  of  the  n 
Biou  at  sheriff'*  «ale  ii  entitled  to  the  lent  becoming  payable  after  the  ei 
deed.    Bank  of  Penn^lrania  i>.  Win,  3  Watts,  S94.i 

(c)  2  Rol.  Akr.  tit.  Bent,  O. ;  1  Saoad.  209,  n. 


'  Martin  v,  Martin,  7  Md.  36S.  So  the  pnrchaur  at  a  iheriff's  sale  of  all  the  l«tt 
interest  is  liable  for  the  accming  rent,  thongh  hs  does  not  taks  possession.  Soil 
Brinker,  17  IQs.  148. 

*  Morse  t>.  Ooddard,  13  Uetcalf,  IT7 ;  0«OTg«  e.  Pataej,  4  Cnth.  351 ;  Bom  v. 
sort,  33  Fenn.  St.  453. 
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the  rent  is  apportionable,  and  the  eYiction  a  bar  j)ro  tanto.  T <^>  So 
if  there  be  an  actual  expulsion  of  the  tenant  from  the  \rliolej,  or 
a  part,  by  the  lessor,  before  the  rent  becomes  due,  and  it  l>o  con^ 
tinned  until  after  the  rent  becomes  due,  the  entire  rent  is  sus^ 
pended;(e)*  but  no  offensive  or  outrageous  conduct  on  the  part 
of  the  landlord,  as  hj  erecting  a  nuisance  in  the  neighborhood  of 
the  demised  premises,  will  be  sufficient.  (/  )  ^ 


(rf)  Stevenaon  v,  Lambard,  2  East,  576  ;  I^ansing  v.  Van  Alstyne,  2  Wendell    5S1 
(«)  Salmon  r.  Smith,  1  Saund.  202,  5M>4,  note  2;  Co.  LUt.  148,  b;  Ascough's  4 
9  Co.  135 ;  Page  v.  Parr,  Styles,  432  ;    Ximbrell  v.  BuUock,  Ibid.  446 ;  Fendleto- 
Djett,  4  Cowen,  581 ;  Bennett  v.  BitUe^  4^  Kawle,  839.     The  same  principle  applies  i/ 
the  tenant  has  been  obliged  to  pay  rent  to  a  person  having  a  prior  and  better  title  to  it. 
Sapsford  ».  Fletcher,  4  Term  Bep.  511.      The  interference  of  the  landlord  with  the  r>os^ 
session  deliberately,  by  entry,  evictioii,  or  disturbance  of  the  possession,  and  depriving 
the  tenant  of  the  beneficial  enjoyment  of  the  premises,  will  suspend  or  extiniruish   tlxe 
rent.     Ogilvie  r.  HnU,  5  HUl  (15.  Y.)  52.« 

(/)  Pendleton  v.  Dyett,  u6.  sup.    But  this  decision  was  reversed  in  the  New  York 
Conrt  of  Errors,  as,  see  S.  C.  8  Cowen,  727 ;  and  the  latter  doctrine  is,  that  if   the 
landlord,  by  indecent  and  ontrageons  conduct,  as  by  bringing  habitually-  a  lewd  womsui 
into  the  house,  or  bj  habitually  usin^  indecent  fiuniliarities  with  the  tenant's  wif^ 
induce  the  lessee  and  his  family,  in  order  to  escape  from  such  a  nuisance,  to  quit  the, 
premises,  it  amounts  to  a  oonstmctive  eviction,  and  bars  ^e  landlord  from  his  action  for 
rent.     Gunning  v,  Bnrdell,  N.  Y.  Marine  Court,  Sept.  1843,  S.  P.    In  Edgerton    v 
Page,  20  N.  Y.  (6  Smith)  it  was  held  that  the  tenant  must  actually  quit  the  premises' 
If  he  occupy  the  premises  for  the  whole  time  in  which  the  rent  accrued,  it  is  not  susl 

>  Where  a  lessor,  alter  making  of  lease,  built  a  party-wall  on  an  adjoining  vacai> 
lot,  and  darkened  the  windows  of  leased  premises  looking  on  the  vacant  lot,  it  was  hel*? 
that  it  was  not  an  eviction.    Idem.    In  an  action  for  rent,  in  New  York,  the  tena.rfc 
cannot  recover  damages  caused  by  the  landlord  in  making  repairs,  under  his  covenan    ^ 
Cram  v.  Dresser,  2  Sandf.  (N.  Y.)  120.    And  the  entry  of  the  landlord  to  repair,  r  *" 
the  tenant's  henefit,  is  not  an  eviction.    Peterson  v.  Edmonson,  5  Harring.  (Del.)  37cfc  ^ 

*  Hegeman  u.  :McArthur,  1  E.  D.  Smith  (N.  Y.)  147 ;  Vermilya  v.  Austin,  2  lb.  aoci 
It  was  held,  in  Sliumway  v.  Collins,  6  Gray,  227,  and  Leishman  v.  White,  6  Allen,  ^^a  ' 
that  eviction   of  a  tenant  by  his  landlord,  from  part  of  the  premises,  demised  b  v 
written  lease  for  one  entire  rent,  is  a  bar  to  any  claim  by  the  landlord  for  rent  uod   ^ 
the  lease.     A^nd  it  was  made  a  question  whether  a  tenant,  so  evicted,  is  liable  for  t^*^ 
use  and  occupation  of  the  residue.  ® 

*  But  it  is  snfficient  for  the  tenant  to  prove  an  interference,  on  the  part  of  the  lan^ 
lord,  with  tlie  beneficial  enjoyment  of  the  premises,  intentionally  committed,  and  inj 
riouB  in  its   character.    Cohen  v.  Dupont,  1  Sandf.  (N.  Y.)  360 ;  Gilhooley  v.  Wash* 
ington,  4  Comst.  217  ;  Peck  v,  Hiler,  31  Barb.  117 ;  Jackson  v,  Eddy,  12  Mig.  209.     tJ 
Upton  V.    Townend,  and  Upton  v.  Greenlees,  33  Eng.  L.  &  Eq.  212,  the  lessor  had 
rebuilt  tJic   demised  premises,  which  had  been  destroyed  by  fire,  but  had  made  one  of 
the  tenaxit's  lionses  a  little  larger  and  the  other  a  little  smaller  than  before.    There  w 
also  some  evidence  of  an  intention  to  oust  the  tenants.    Held,  that  here  was  an  into 
tionai  and  actual  eviction,  and  that  the  enture  rent  was  suspended.    See  Christoohc 
Aostin^  1  Kemon,  216 ;  Bogers  v,  Ostrom,  85  Barb.  (N.  Y.)  523. 


/ 

/ 


M 


600  or  BEAL  PBOriBTT.  [past 

2.  Datruction  of  the  premitet. 
*  465  *  The  cases  hare  afforded  a  full  disoosBion  of  the  inten 
ing  question,  haw  tax  a  tcDant  is  exco^  from  tlie  paym 
of  rent,  Then  he  is  deprived,  even  by  inevitable  necesafy  or  n 
fortune,  and  vithout  any  default  on  his  part,  or  on  the  part  of 
landlord,  of  the  enjoyment  of  the  premises.'  In  Tavemer'!  cate, 
which  arose  in  34  and  S5  Hen.  VJll.,  a  man  made  a  lease  of  la 
and  of  a  flock  of  sheep,  rendering  a  certain  rent,  and  all  the  sbi 
died.  The  question  Tras,  vhetiier  the  teofuit  could  have  rel 
from  this  calamity,  at  the  expense  of  his  landlord,  by  an  apf 
tionment  of  the  rent.  It  was  very  much  debated,  and  differ 
opinions  were  entertained  by  the  sergeants  and  judges  who  < 
cussed  the  subject.  Some  of  them  thought  there  was  good  reai 
and  equity  to  apportion  the  rent,  or  in  other  words,  to  mak< 
proportional  deduction  for  the  loss  of  the  sheep.  But  others  h 
to  the  contrary  opinion,  and  that  though  the  sea,  or  an  inundati 
should  gfun  upon  the  laud,  or  part  of  it  be  burnt  by  wildfire, 
entire  rent  must  issue  out  of  the  remainder,  and  that  it  would 
different  if  part  of  the  land  should  be  reeovered  from  the  tem 
by  a  title  paramount  to  that  derived  from  his  landlord.  The  po 
was  left  unsettled  by  this  early  decision ;  but  the  opinion  of  th' 

pended  nor  eztmgaisliad.  Tliia  opinion  aMrmedlhejadgmeDt  of  the  Nev  York  C 
mon  Fleas,  in  the  some  case.  The  decision  in  the  Common  PlcM  is  reported  i 
Hilton,  330.  It  is  an  implied  condition  in  louiog  a  bouse,  that  it  be  fit  for  tbe  pnr] 
of  occDpa^OQ ;  and  if  it  be  infected  with  a  nuisance,  the  lessee  is  not  bound  to  eta; 
it,  and  is  discharged  from  rent^  Smith  v.  Marrahle,  1  Carr.  &,  Marsh.  479,  S.  C 
M.  &■  W.  B.  This  last  case  was  considered  hy  the  court,  in  Sutton  e.  Temple, 
Hart  V.  Windsor,  13  Meea.  &  W.  52,  E8,  as  very  limited  and  qaestionable ;  and  ag 
in  Surplice  d.  Famswortb,  7  Man,  &  Gr.  576,  the  Court  of  C.  B,  fblioired  these  la 
dedEioaa,  and  decided  that  the  tenant  is  not  cntitlod  to  quit  until  the  lenancj  is  n 
lail;  terminated,  although  the  premises  b«  out  of  repair,  and  the  landlord  is  bonm 
repair,  and  does  Dot. 
(a)  I  D^er,  5,  8,  b. 

)  Where  the  lessor  knows  that  the  hoow  is  in  a  niinons  state,  and  that  ita  condi 
is  nnknovn  to  the  lessee,  be  is  not  bound  lo  disclose  iia  condition  to  the  lecaee,  nn 
he  knows  that  the  lessee  is  inflaenoed  bj  a  belief  that  tbe  honse  is  soDDd,  or  nn 
the  lessor's  conduct  will  amount  to  a  deceit.  Sealaa  v.  Earl  Cadogan,  3  Eag,  I 
Eq,  31 H. 

'  Peterson  v.  Edmonson,  fi  Harring.  (Del.)  S78.  It  has  been  declared  in  New  Yi 
that  there  is  no  implied  coronant  on  the  part  of  a  lessor  that  the  premises  are  tem 
able.  Clcves  e,  Willonghbf ,  7  Hill,  83.  Nor  that  they  shall  continae  fit  for  the  : 
cial  purposes  for  which  thej  were  demised.  Howard  r,  Doolittle,  3  Duer,  164.  ' 
tame  doctrine  was  held  in  Haxlett  a.  Powell,  30  Penn.  St.  S9S. 


who  were  for  the  paymeat  of  the  enttr^  ren<^  ^aixie^  ^  4jacided 
superiority  in  the  course  of  tixe  subsoqu^^f  centuiy* 

In  Faradim  v.  Jane,  (5)  aaa.  action  of  debt  was  brongj^i.  ^^  ^ent, 
upon  a  lease  for  years,  aad  the  defendant  pleaded,  hy  ^        ^f  ex- 
cuse for  the  non-paymeut   of   the  rent,  that  he  had  been    <ajiven 
from  the  premises  by  public   enemies,  viz. :  by  Prince  J^nr>GMrt^  aad 
his  soldiers.     The  case   was    fully  and  ably  argued   beEz-«     the 
King's  Bench,  during  the  time  of  the  civU  wars,  iu  the  rei^r^    of 
Charles  I.    It  was  insisted,  that  by  the  law  of  reason,  a  man  oTight 
not  to  pay  rent  when  he  could  not  eigoy,  without  any  de- 
fault  on  his  part,  the  land  demised  *  to  him,  and  that  the      ^^  -d=66 
ttvil  and  common  la^w^  exempted  the  party  in  such  a  case. 
But  Rolle,  J.,  (the   same  person  who  was  author  of  the  al>jc-i<3.g- 
ment,)  overruled  the  plea^  and  held,  that  neither  the  hostile 
nor  an  inundation,  "wonld  exempt  the  tenant  from  paying 
The  same  doctrine  lias  been  continued  to  this  day ;  and  it  is    -'^'v^^ll 
settled,  that  upon  an  express  contract  to  pay  rent,  the  loss  of     "tine 
premises  by  fire,  or  inundation,  or  external  violence,  will  no-t:     ^:^- 
empt  the  party  fronx  his  obligation  to  pay  the  rent.*    The  ca.s^      ^^^ 

(b)  Alejn,  26 ;  Styles,  47. 

'  In  Wood  V.  aiil>l>ell,  5  Barb.  (N.  Y.)  601,  it  was  held,  that  where  bnildlt^ 
destroyed  hy  fire  betrween  the  execution  of  the  lease  and  the  commencement  of  t]^^ 
and  before  the  lessee  took  possession,  he  was  not  liable  for  rent 

And  in  Warner  v.  Hitching,  Id.  666,  where  there  was  a  covenant  to  restore  tU^ 
ises  in  the  same  eonditioii  as  taken,  natural  wear  excepted,  but  none  to  rebuild  or> 
and  the  bailding^s   ^were  destroyed  by  fire  during  the  term,  it  was  held  that  th^ 
was  not  bound  to  rel>i:iild. 

And  in  Graves  i?-  Berdan,  29  Barb.  (N.  T.)  100,  where  the  lease  was  of  ap 
in  an  upper  story,  and  the  building  was  consumed  and  another  erected  hy  the  x 
with  no  correspoxLcLlns  rooms,  it  was  held  that  ^e  obligation  to  pay  rent  was  «^^ 
A  clause  in  &  lease,  excluding  the  liability  of  the  tenant  to  restore  the  hou^^ 
of  fire,  does  not  relieve  him  from  paying  rent  in  case  of  destruction  by  fire.       ^^^^ 
Farish,  4  Cal.  339-       -^  lessee,  who  covenants  to  restore  the  premises  at  the  ^^x^^^^^^^b  ». 
term  "  in  as  goo^   o<rder  and  condition,  reasonable  use  and  wearing  thereof   ^^  K^f  ^^^ 
other  unavoi<lAl>le   cwualties  excepted,  as  the  same  now  are  or  may  be  put  i*^^,,^^*^  and 
lessor,"  and  to  pay  ^^^^  during  the  term,  is  not  excused  firom  paying  rent  b^  ^^       V^y.  ^j^^ 
mining  of  the    pfurtition-waU  by  the  owner  of  land  adjoining,  whUe  l>'*ilni^^  "^mder- 
his  own  premises,  »«»«'  ^  notice  to  the  lessor  of  his  intention  to  build,  an^  ^^^^^    ^^^ 
omission  to    flfipport  the  wall ;  even  if,  by  the  custom  of  the  place,  the    l^J^    ^^ssor's 
bound  to  snppor*  axid  secure  his  foundations  and  walls  in  such  cases.  ^Jf*t»Xj^  J^^llor^  is 

So,  if  the  lessor  covenant  to  repair,  the  covenant  runs  with  the  land,  aa^  .|^ 
of  the  reversion  wiU  be  bound  to  repair.    Allen  ».  Culver, »  Denio,  286.      ^^^^   n^i«iee 
By  a  statute  or  New  York,  passed  April  18,  I860,  (Law»  oC  1860,  ch.  a^^  *« 

TOL.  III.  61  *        ^^    is  pi>. 
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Ballet  T.  WyUe  (a)  was  decided  on  that  priaciple,  and  the  priDcip 
English  authorities  were  reviewed.  Since  that  deciBion,  the  poi 
has  been  presented  and  decided  the  same  way  in  the  English  C.  I 
in  Baker  t.  SoUsapffell;  {b)  and  the  unsettled  question,  whether 
court  of  equity  would  grant  relief  to  the  tenant  against  the  lao' 
lord's  claim  at  law  for  rent,  has  also  been  put  at  rest  by  the  dec 
sioii  in  JSdre  v.  Grove,  (c)  in  the  English  Exchequer,  and  of  ffa 
zapffell  V.  Baker,  {d)  in  the  English  Court  of  Chancery.  In  boi 
of  these  cases,  the  Court  of  Equity  refused  to  interfere  in  fan 
of  the  tenant,  who  was  ccmsidered  as  having  no  equity  against  tl 
effect  of  his  own  express  agreement  to  pay  the  rent.  The  san 
rule  prevails  equally  in  England  and  in  this  country,  in  the  ca 
of  an  express  corenant  to  pay  rent ;  («)  but  it  is  understood  tbs 
by  the  civil  law,  the  prsetor  would  exempt  the  tenant  from  payii 
the  rent,  or  modify  the  obligation,  according  to  equity,  when  tl 

property  was  destroyed  by  fire,  inundation,  or  riolenc 
•467    *or  the  crops  failed  by  a  bad  season,  (a)     So,  Lord  Nort 

ington,  in  Brown  v.  Quitter,  (6)  thought  it  very  clear,  that 
man  should  not  pay  rent  for  what  he  cannot  eqjoy,  if  occasioni 

(a)  3  Jobna.  44. 

(b)  4  Tsunt.  4S. 

(c)  3  Anet.  687. 

{d)  18  Veeej,  IIS.  See  also,  to  tha  same  point,  Leads  v.  Cheethftm,  I  Sim.  I4G,  s 
luiuitt  V.  Sterett,  1  Harr.  &  Johns.  IS. 

(e)  FoUbtiI  g.  SbaaSer,  ]  Dalloa,  210;  Fovler  v.  Boct,  6  M>u.  63;  Wagner 
White,  4  Harr.  &  Johns.  S61 ;  Leeds  v.  Cbeelluun,  1  Sim.  US,  ontfm ;  Biple;  r.  Wig! 
man,  4  M'Cord,  147 ;  Gales  g.  Green,  4  Paige,  355 ;  Linn  o.  Hoss,  10  Ohio,  4IS ;  > 
len  V.  Culrer,  3  Denio,  334. 

(a)  Dig.  19,  2,  IS,  9 ;  Ibid.  SO,  17,  23 ;  Code,  4,  65,  8 ;  and  see  the  copioiu  am 
tatioiia  in  tbe  Elzevir  edition  of  the  Corpns  Joria  CiviUs,  annexed  to  the  article  in  i 
Code.  The  doctrine  of  the  civil  ia«  is  also  followed  in  the  FiVDcb  law,  and  in  the  Ij 
of  other  countrie*  which  follow  the  civil  law.  Coda  Civil,  n.  I72S,  1733;  I  Bel 
Com.  452 ;  Civil  Code  of  Louisiana,  art.  2667.  Poflfendorf  (b.  S,  c  6,  nc  3)  considi 
the  rule  of  the  civil  law  to  be  just  and  eqaitable. 

{b)  Amb.  619. 

vided,  that  the  IcsBecs  or  occupants  of  anj  bnilding  which  shall,  witbost  auj  fanlt 
n^lect  on  thdr  part,  be  destrojed,  or  he  >o  ii^nred  bj  the  elements,  or  ajuf  aAer  cos 
as  to  he  untenantable  and  Dnlit  lot  occnpancf ,  shmll  not  be  liable  or  boand  to  paj  ri 
ID  the  lessors  or  owners  thereof,  alter  such  destmctioD  or  11^1117,  uoleu  olherw 
expressly  provided  bj written  agreement  or  covenant;  and  the  lessee*  oroccopai 
ma/  thervnpou  qnit  and  surrender  possession  of  the  leasehold  premises,  and  of  tbe  la 
so  leased  and  occupied.  This  stataU  works  a  great  change  in  the  law  of  New  Yo. 
and  miut  lead  to  a  great  amonnt  of  lidgatioiL 
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by  an  accident  which  he  did  not  undertake  to  meet.    But  I  appre- 
Iiend  that  the  law,  as  it  is  now  settled  on  that  point,  rests  on  solid 
fbixixdations  of  justice  and  policy.    It  is  to  be  observed,  that  the 
case  only  applies  to  €ay>re8d  agreements  to  pay ;  and  if  a  party  will 
voluntarily  create  a  duty  or  charge  upon  himself,  he  ought  to 
abide    bj  it  when  the  other  party  is  not  in  faiQt,  and  when  he 
mi^bt  have  provided,  if  he  had  chosen,  against  his  responsibility 
in  case  of  such  accidents.    The  loss  of  the  ^  rent  must  fall  either 
on  tbe  lessor  or  lessee ;  and  there  is  no  more  equity  that  the  land- 
lord should  bear  it  than  the  tenant,  when  the  tenant  has  engaged 
expressly  to  pay  the  rent,  and  when  the  landlord  must  bear  the 
loss   of  the  property  destroyed.     The  calamity  is  mutual;  and 
there  is  much  weight  in  the  observation  of  the  counsel,  in  one  of 
tbe   cases  referred  to,  that  these  losses  by  fire  may  often  proceed 
from  the  carelessness  of  tenants ;  and  if  they  can  escape  from  the 
rent,    'which  they  may  deem  inconvenient,  by  leaving  the  property 
carelessly  exposed,  it  might  very  much  lessen  the  inducements  to 
a  reopsonable  and  necessary  vigilance  on  their  part,  (c) 

Xne^table  accident  wiU  excuse  a  party  firom  a  penalty,  but  will 
not  relieve  him  from  his  covenant  to  perform.    Thus,  in  a  case  as 
early  as  28  and  29  Henry  Vlil.,  (d)  the  party  covenanted  to  sus- 
tain, and  repair  the  banks  of  a  river,  under  pain  of  forfeit- 
xjLire  of  £  10,  and  the  banks  were  destroyed  suddenly  *  by  a    *  468 
mresLt  flood.     The  court  held,  that  he  was  bound  to  repair, 
bixt     ^was    not   subjected  to  the  penalty.^     And  in  the  modern 
CfLses,  (a)   it  has  been  held,  that  the  lessee  or  the  assignee  of  tt 
lea^Oy  iri  which  the  lessee  covenanted  for  himself  and  his  assigns, 
absolutely  to  repair,  was  bound  to  repair,  notwithstanding  the 
buildii^gs  were  accidentally  destroyed  by  fire.    And  if  the  prem- 
ises  be   out  of  repair,  the  tenant  cannot  make  repairs  at  the  ex- 

(c)   Ta    Hart  v.  Windsor,  12  Mees.  &  W.  79,  85,  the  authorities  are  all  cited  by  the 
cotxnsel  and  Mr.  Baron  Parke,  in  favor  of  the  binding  force  of  the  contract  to  pay  rent 
on  a  demise  of  land,  though  occupation  becomes  impracticable  by  calamity  or  ris  ma/or, 
provided  the  estate  continues. 
(</)    1  X>yer,  33,  a. 

la)   The  Earl  of  Chesterfield  n.  Duke  of  Bolton,  Oomyn,  627 ;  Bullock  v.  Dom. 
mitt,  2  Chitty  K.  B.  608;  S.  C.  6  Term  Bep.  650;  Allen  v.  Culyer,  3  Denio,  284. 

\  If  premises  have  been  derised  for  a  term  of  years,  and  are  in  the  actual  possession 
of  the  lessee  when  a  penalty  was  incurred  for  a  violation  of  a  city  ordinance,  the  tenant 
iflliabl©-     TheMayor,  &c.,  ofNew  Yorki;.  Corlies,2  8andf.  (N.  Y.)  301.    A  covenant 
to  pay  assessments  runs  with  the  land.    2  Comst.  394. 
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pense  of  the  landlord,  or  deduct  the  amount  of  them  out  of  ' 
rentf'Unless  there  be  a  special  agreement  for  that  purpose  betwt 
the  tenant  and  hie  landlord,  {b)  But  if  the  tenant  be  not  uni 
any  t^eement  to  repair,  and  the  premieeB  become  unsafe  and  n 
lesB  &om  Taut  of  repairs,  the  tenant  from  jrear  to  year  maj  q 
without  notice,  and  he  would  not  be  liable,  in  an  action  for  i 
and  occupation,  for  any  rent  after  tlie  occupation  bad  ceased  to 
beneficial,  (c) ' 

When  rent  is  due,  a  tender  upon  the  land  is  good,  and  prere 
a  forfeiture.  The  tenant  is  not  bound  to  go  and  seek  the  lai 
lord,  provided  the  contract  be  ^ent  ae  to  the  place  of  paymei 
and  yet  a  personal  tender  to  the  landlord,  off  the  land,  is  a 
good,  (d)  >  The  time  of  paymttit  depends  upon  the  contra 
and  if  there  be  no  special  agreement  to  the  contrary,  the  paymi 
would  be  due  either  yearly,  half-yearly,  or  quarterly,  accordi 
to  the  usage  of  the  country,  and  the  presumed  intention  to  o 
form  to  it.  If  there  be  no  usage  in  the  case,  the  rent  is  due 
the  end  of  the  year.  But  in  the  city  of  New  York,  it  is  jirov'u 
by  statnte,  that,  in  the  absence  of  any  special  agreement,  the  ^ 
is  payable  quarterly,  and  the  hiring  terminates  on  the  first  of  il 
thereafter,  (e) 

•  469    •  3.  Qf  apporiimmeKt. 

On  the  subject  of  the  apportionment  of  rent,  there  are  b 

(h)  Mamford  a.  Brown,  6  Cowen,  479. 
-  (c)  Edwards  e.  Hellierin^n,  cited  in  SalUbnry  v.  Manliall,4  Cvr.  &  F>.  (5.  ' 
English  doctrine  ia,  that  to  enable  a  tenaot  to  aroid  bis  lease,  there  matt  be  a  deC 
on  the  part  of  the  landloid,  as  where  there  was  either  enor  or  fi«Dda]ent  deacnptioi 
the  premitea,  or  they  were  rendered  aninhabitable  b^  the  wrongfiil  act  or  d  Anlt  of 
landlord.    Iioq  v.  Gorton,  5  Bing.  N.  C.  501 ;  Aiden  d.  Pollen,  10  Mcea.  &  W.  331 

(d)  Walter  v.  Dewe;,  16  Johns.  223;  Oibbs  C.  J.,  Soward  >.  Palmer,  6  Taost.  S 
Hnnter  v.  lie  Conte,  6  Cowen,  728. 

(<}  Kew  Tork  Rerised  Sutnte«,  vol.  i.  744,  tec  1. 

*  Bnt  see  Snrplice  v.  Funawortli,  T  Han.  t  Or.  B76;  Lockwood  it.  Lockwood 
Cono.  4U. 

*  A  tender  of  rent  on  the  day  on  which  it  fitlU  dne  has  been  held  good,  thoogli  m 
at  a  k^  hour  in  the  evening.  Sweet  v.  Harding,  IB  Tsrmont,  S87.  Bat  see  Hald 
D.  Johnson,  90  Eng.  L.  &  Eq.  49S,  where  it  is  held  that  he  U  bonnd  to  seek  ttke  lea 
and  pay  or  tender  the  rent. 

Where  rent  was  to  be  paid  in  certain  aiticlei,  the  prices  of  which  were  spedfiec 
the  lease,  it  was  held,  that  if  the  lessee  teadeied  the  artidee  at  the  da;,  the  rent ' 
paid,  notwithstanding  the  real  ralnc  was  much  greater  or  less  than  that  agreed  af 
Ueywood  v.  Hejwood,  49  Maine,  S39. 


a 
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eral  distinctions  to  be  noticed.      There  are  <iro  ujodos  of  ^^     i-tion- 
ingrent.   The  oneis,  by  graaalSiig  the  rerei^ozi  of  part  of^|^  Xand 
out  of  which  the  rent  issues  ;  the  other  by  grating  part  o£  the 
rent  to  one  person,  and  part  to  another,  (a)    It  ia  laid  dowxi.    as 
general  rule,  in  the  more    suacient  cases,  that  if  the  oi^ner     of 
rent^rvice  purchased  part    of   the  land  out  of  which  ^ho     x-cort 
issued,  the  rent  was  to  be  apportioned  according  to  its  jjj^^  value 
and  the  tenant  was  discharged  of  the  rent,  in  a  ratio  to  th©    1  AJud 
purchased.    But  if  a  man  had  a  rentrcharge,  and  purchasoci 
released  part  of  the  land  ovit  of  which  the  rent  issued,  the  ^ 
rent  was  held  to  be    extinguished.  (6)  ^     The  objection  to 
doctrine  of  the  apportionment  of  rent  was,  that  it  exposed 
tenant  to  several  suits  or  jHrocesses  of  distress,  for  a  thing  w^_ 
was  originally  entire,  aiid  ho  ought  not  to  be  obliged  to  pay- 
rent  in  diflferent  parcels,  and  to  several  landlords,  when  he 
tracted  to  pay,  in  one  entire  sum,  to  one  person.    But  the 
venience  of  mankind   dictated  the  necessity  of  an  apportionnx 
of  rent  in  a  variety  of  cases.    Though  it  was  a  principle  of 
common  law  that   an  entire  contract  could  not  be  apportiox^ 
yet  the  apportionment  of  rent  was,  under  certain  drcumsta 
allowed  by  the    common  law,  either  on  severance  of   the   1 
from  which  it  issiied,  or  of  the  reveraon  to  which  it  was  incid^ 
A  person  has  a  right  to  sell  the  whole  or  any  part  of  his  reversi^^ 
ary  interest  in    land.    It  may  be  necessary  to  divide  his  e^ 
out  on  rent  among  his  children,  or  to  sell  part  to  answer* 
exigencies  of  tlie    family ;  and  it  would  be  intolerable  if  s^civl*' 
necessary  sale  ^^orked  an  extinguishment  of  the  whole  rent, 
rent  passes  as    aix  incident  to  the  purchaser  of  the  reversion 
the  tenant  may  airways  avoid  several  suits  and  distresses  by 
a  punctual  payment  *  of  his  rent.     The  rent  is  to  be  appor-      ^ 
tioned  among    tlxe  several  owners  of  the  reversion  of  the 


{a)  Abbott  C.  J-,  5  B-  *^  -^d.  S76. 

(6)  Litt  sec.  232  ;    Oo.  latt  147,  b,  147, a;  Talbofs  case,  8  Co.  104, 106;  Q^^. 

Benta,  162, 168,  ie4.  "*^K^rt  on 


1  As  to  apportionment  of  services,  aeQ  Van  Bensselaer  v.  Bradley,  3  Denio. 
is  said,  that  if  th«  lessee  assign  a  part  of  the  premises,  the  services  multiply,  ^^2J^^^  It 
bttrtv.'post,  1  Bos^w-  (N.  Y.)  28.  Van  Rensselaer  v.  Chadwick,  22  N.  Y.  aj^^^^^  ^nrl- 
an  apportionment  of  a  rent  charge,  where  tenants  in  common  made  pmtitio^  ^^^tains 
landlord  after^ajrds  relcsased  to  one  of  them  his  portion  of  the  rent,  holOii^^  VJ^^d  the 
yet  Uable  for  his  dne  share.  ^'^^i^  ^^^ 

SI  * 
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rent,  according  to  the  value  of  the  land ;  aud  whenever  i 
question  becomes  a  litigated  one  in  a  court  of  jnetice,  it  is  ' 
businesa  of  the  jury,  upon  evidence  produced,  to  apportion 
rent  to  the  value  of  the  lapd. '  These  things  are  now  genen 
regulated  by  the  agreement  of  parties,  whenever  a  sale  of  p 
only  of  the  demised  premises  is  made;  and  the  tenant  has 
concern  with  the  transaction,  since  he  pays  no  more  than 
stipulated  rent,  and  to  the  claimants  in  the  proportions  sett 
by  themselves.  There  is  no  doubt,  therefore,  that  a  rentKihai 
may  be  apportioned,  whenever  the  rerarsioner  or  owner  of  i 
rent  either  releases  part  of  the  rent  to  the  tenant,  or  convi 
part  of  the  land  to  a  stranger,  (a) '  The  rent  is  also  liable 
apportionment  by  act  of  law,  as  in  cases  of  descent  and  jadic 
sales,  (b)  If  the  landlord  enters  upon  part  of  the  demised  preml 
by  wrong,  the  better  opinion  is,  that  it  suspends  the  paymi 
of  the  whole  rent  until  the  tenant  be  restored  to  the  whole  p 
session,  for  the  lessor  ought  not  to  be  able  so  to  apportion  his  o' 
wrong  as  to  oblige  the  tenant  to  pay  anything  for  the  residue ; 
but  the  rule  is  otherwise  in  the  case  of  a  lawful  entry  ii 
part  of  the  demised  premises,  by  the  authority  of  the  teni 
hiuLself.  (<f) ' 

The  rule  at  common  law  was,  that  neither  law  nor  equity  woi 
apportion  rent  as  to  time,  and,  therefore,  if  the  tenant  for  1 
gave  a  lease  for  years,  rendering  a  yearly  rent,  and  died  in  i 
course  of  the  year,  the  rent  could  not  be  apportioned,  and  t 

(n)  Co.  Lift  148,  a;  Gilbert  on  B«nU,  163;  VKiiejv.  Craig,  6  Ealtt.  !«a. 

(i)  Wotton  e.  Shirt,  Cro.  ElU.  742;  Litt  eec.  234;  1  Kol.  Abr.  tit.  ApportionnK 
D.  pi.  3,  4,  5.  The  jadicitl  Bales  spoken  of  in  the  cuea  cited  were  those  in  which  p 
of  a  reni^harge  was  extendcil  on  an  execntion,  and  it  was  held  good,  though  the  Ma 
wight  be  liable  to  two  exccaliODS. 

(c)  1  Bol.  Abr.  940,  n. ;  OUbert's  Law  of  ExecntiODB,  383 ;  Smi^  e.  Raldgt 
Campb.  513 ;  Briggs  v.  Hall,  4  Loigh,  4S4. 

{d)  Hodgkina  b.  Itobsoo,  1  Vent.  276 ;  Vanghan  e.  Btanchard,  1  Teatea,  ITS. 

1  Crosb;  V.  Loop,  13  HI.  G2S ;  Van  Rensselaer's  Ex.  v.  Gallop,  5  Denio,  4M. 
this  last  case,  it  waa  decided  that  the  apportionment  mnst  be  according  to  the  mi 
and  not  according  to  the  nnmber  of  acres  of  the  land.  Jones  d.  EVlch,  3  Bosv.  4 
Fay  D.  Halloran,  35  Barb.  (N.  T.)  295. 

'  Hfcrson  b.  Qnackenbash,  3  Dntch.  {X.  J.)  236. 

'  If  the  rorersioner  sells  partof  the  demised  premises,  a  vrrongfbl  enny  faj  dte  p 
chaser,  npon  his  portion,  will  not  aflbct  the  right  of  the  original  lessor  to  recover  n 
for  the  rest  of  the  premises.  Reed  v.  Ward;  33  Femt.  144;  Linton  f.  Hor^  35  Id.  II 
Blair  t>.  CUxlon,  18  N.  T.  (4  Smith)  539. 
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tenant  wonld  go  free  of  rexxt  for  the  fi^*  Part  of  *^Q  year. 

The  principle  was,  that  an   entire  contract  eoul^  *  ^ot  bo      *  4:71 

apportioned.^    The  imperfect  performance  of  it  ^i^P^Udia^ 

on  various  acts,  could  not   reasonably  afford  a  title  to  tho  "W^l^ole, 

and  from  the  complex   natixre  and  uncertain  value  of  r>a^:K'*-P®^^" 

fonnance,  it  could  not  afford  a  title  to  any  part  of  the  gtip^^tilated 

consideration,  (a)    But  tlie   statute  of  11  Geo.  H-  c.  19    s^o.  15, 

supplied  the  principle,   tliat  apportionment  should  be  rrkO-^^   of 

rent  in  respect  to  time  in  such  cases,  and  that  part  of  the  sA^i-tnte 

has  been  re-enacted  or  adopted  in  this  country,  {h) 

(8.)  Of  (he  remedy. 

The  remedy  provided  by  law  for  the  recovery  of  jretSL-b^       de 

pends  upon  the  uatnre  of  the  instrument  or  contract  by 

*  which  payment  is   secured.    The  suit  may  be  an  action      *"^ 


(a)  Bio.  Abr.  tit.   Apportionment,  pi.  7,  26;  Clnn's  case,  10  Co.  127;  JexsL'Ks.^ar    v. 

Moigan,  1  P.  WmB.  392-      The  Master  of  the  Bolls,  in  Hay  v.  Pahner,  2  Ibid. 

Cutter  V,  Powell,  6  Term  Hep.  320.    Annnitiea  and  senrants'  wages,  like  rent^^ 

not  in  general  apportionable  at  common  law,  and  the  mle  seemed  to  bo  applio^ 

all  periodica]  payments  Ittecoming  due  at  fixed  intenrals.    If  a  senrant  was  hired   ^ 

month  or  year,  and  tlie  service  ceased  within  the  time,  there  was  no  apportiotiBrx^ 

wages  for  the  actual  time  of  service,  though  the  rule  operated  in  some  cases  1 

justly.    Bro.  Abr.  tit.  Apportionment,  pi.  IS,  22,  26.    Countess  of  Plymouth  w 

morton,  1  Salk.  65-     But  the  old  rule  is  now  held  to  be  relaxed,  and  wages,  it  is 

stood,  may  bo  apportioned,  upon  the  principle  that  such  is  the  reasonable  cons 

of  the  contract  of  liiriug.  Lawrence  J.,  6  Term  Bep.  826 ;  M'Clure  v.  Pyatt,  4  } 

26;  Bacot  r.  ParneU,  2  Bailey  (S.  C.)  424.    And  though  annuities  are  not  Bti\a,j 

apportionment,  like   rent,  under  the  statute  of  11  George  H.,  yet,  if  the  annait^ 

within  tho  qua.rtcr  or  year,  as  the  case  may  be,  and  the  annuity  was  given  foir  x.^ 

nance  in  infanc  v,  ox  for  the  separate  maintenance  of  a  feme  covert,  eqmty  wU  a.^^twr'^'*^*^ 

the  annuitv  up 'to  tlie  daj  of  the  annuitant's  death,  on  the  principle  that  the  ifcXl^^^^^on 

was  nec^arv       Hay  v-  Palmer,  2  P.  Wms.  501 ;  Pearly  v.  Smith,  3  Atk.  260  ;     ^^^C^^^nce 

V  Han^    2   :Black8.  843  ;  17  Seig.  &  Bawle,  173,  S.  P.    Dividends,  or  i»io.x^^^^eU 

^««^  i«  «*^r.ir     are  also  held  not  to  be,  as  a  general  rule,  apportionable,  «itl^^^^^«  in- 

rrj^      Wilsoxi  t7.  Harmer,  2  Vesey,  672;  Basleigh  v.  Master,  3  Bio.  C.    ^^    V^  i^^ 

(TTt  Z^^f^  Statutes,  vol.  i.  747,  sec.  22 ; «  17  Seig.  &  Bawle,  171  5  ^^^. 
Rmvth  1  VwATist.  S38.  The  editor  has  annexed  a  learned  note  to  the  last  ct^,^;^*  parte 
^-^^^«l\^TT>r>ol-tion1nent,  as  existing  both  before  and  since  the  statute  of  :,^  ^^^^^^  the 
T^«^*^L^4  ^VV^illiamIV.c.22,inamendmentoftheActofll  George  X^^  ^^eo.  n. 
*w  !n  «« *^  aoireice,  rents  charge,  and  other  rents,  annuities,  dividends,  ^^  *  ^^lared 
^IZIlr^tT^/  description,  madepayabU  at  fxed period,,  should  be  apporti^^^  ^c^  ,^ 
Z^  for  ^  -^-'^  o^  ^^  ^Jo^oned  parts  ftom  the  hist  period  of^'^.  and  it 
St.  Aubyn  v.  S«-  -Aubyn,  1  Drew.  &  Sma.  611.  ^     ^^ -^^^yment 


1  Stillwell  t^-  Doughty,  8  Brad.  (N.  Y.)  859. 

a  MarshaU  tr.  Moseley,  21  N.  Y.  280;  Pager.  LwOdey,  15  Ind.  152. 
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of  covenant,  ot  debt,  or  asBompait,  for  the  usq  and  occupa 
of  the  land.'  The  action  of  aasumpsit  to  recover  a  reasoni 
satisfaction  for  use  and  occupation,  was  first  given  hy  the  Eng 
statute  of  11  Geo.  II.  c.  19,  and  it  has  been  followed  by 
N.  Y.  Revised  Statutes,  vol.  i.  748,  sec.  26.  If  the  tenwit  at 
actually  vent  into  the  possession,  the  remedy  must  bo  upon 
lease  or  agreement ;  and  if  the  tenant  once  entered  into  possess 
the  recovery  may  be,  under  the  English  statute,  for  the  -w] 
term ; '  but  in  New  York  it  is  doubted  whether  the  recovery  ec 
be  had  beyond  the  period  of  actual  occupation,  (a)  The  land! 
may  also  re-enter,  or  recover  possession  of  the  land,  by  the  ac 
of  ejectment,  for  non-payment  of  rent,  provided  balf  a  ye 
rent  or  more  be  in  arrear,  and  no  sufficient  distress  can  be  fou 
and  if  the  tentutt,  in  such  a  case,  does  not-  redeem,  within 
months  after  execution  issued,  the  land  will  be  deemed  dischai 
from  the  lease  or  contract,  (b)  But  the  more  usual,  prompt, 
effectual  remedy  is  by  distress,  which  was  provided  by  the  c 
mon  law,  and,  has  been  regulated  and  greatly  improved  by  atal 
in  England  and  in  this  country,  {e) ' 

In  New  Tork  we  have  adopted  the  common  lawon  the  sub 
of  distress  for  rent,  and  we  have  likewise  re^nacted  the  substa 
of  the  En^ish  statutes  of  52  Hen.  III.,  3  Edw.  I.,  13  Edw.  I. 
Hen.  Vm.,  17  Car.  11.,  2  W.  and  M.,  8  Anne,  and  4  and  11  ( 
U.,  {d}  and  which  statutes  were  made  on  purpose  to  control  abu 
and  mitigate  the  rigor  of  the  common  law,  as  well  as  render  n 

(a)  Wood  f.  WUcojt,  1  Denio,  37 ;  CtofweU  v.  Cnuie,  7  B»rt.  (N.  T.)  192, 

(£)  This  wu  the  proviffion  of  the  «t«tnte  of  4  Oeotg«  n.,  aod  it  wu  mdopti 
New  Tork,  (N.  T.  E.  8t«talea,  Tol.  ii.  BOB,)  Mid  probably,  in  aereral  of  the  . 
states. 

(e)  The  anmniBiy  proceedlngf  by  diitreas,  in  iu  two  branchei  for  damage  fa 
for  csttle,  and  for  anean  of  imt,  have  come  dovn  tnna  the  Anglo-Saxoa  tinM 
ii  Bhown  by  Sir  Franda  FalgTare,  in  hie  Itise  Hid  Progitw  of  the  English  Conu 
wealth,  c.  6. 

(d)  N.  T.  Beriaed  StatoCes,  to),  i.  T4T,  kc*.  18-34 ;  Bid.  vol.  ii.  S00-5OT. 

1  Assumpsit  fbr  lue  and  occupation  will  not  lie  nnlesa  the  relation  of  landlord 
tenant  exiBts.  Halt  v.  Sonthmayd,  IS  Barb.  (N.  T.)  33 ;  Scalea  e.  Anderson,  96 1 
94 ;  Oieenup  v.  Temon,  IS  HI.  ae ;  Ncwby  v.  Vesta],  G  Fort  (Ind.)  4IS ;  Xoi 
Bonner,  11  lrcd.(N.C.)S7.  Otherwise  in  AhUuuna.  Smith  i>.  Wooding,  SO  Ala. . 
Weaver  v.  Jones,  24  Id.  420. 

'  Walker  it.  Fnrbush,  11  Cnsh.  366. 

'  The  right  of  distress  is  not  so  inseparable  an  incident  to 
not  be  pos^oed.    QHea  «.  Spencer,  40  Eng.  L.  &  Eq.  393. 
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certain  and  eflfectual  the  right  of  re-^utry  on  tlio  part    of  the 
landlord,  {e)    The  English  common  and  statute  law,  in  relation 
to  distress  for  rent,  and  the  relief  of  landlords,  has  been  generally, 
ajid  I  apprehend,  essentially  adopted  in  several  of  the  other  states, 
a3    for  instance,  in  New  Jersey,  (/),  Pennsylvania,  (^)  Delaware, 
lodljetna,  (h)  Illinois,  (i)  Maryland,  Virginia,  (J)  Kentucky,  (k)  Mis- 
sissippi, (I)  South  Carolina,  and  Georgia ;  (m)  but  the  whole  law 
liajs  been  judicially  declared  in  North  Carolina  to  be  irrec- 
oncilable with  *  the  spirit  of  their  laws  and  government,    *  473 
and.  to  be  of  no  force  in  that  state,  (a)    It  is  deemed  to 
1>e   equally  objectionable,  in  the  opinion  of  judicial  authority,  in 
Soutbi  Carolina,  and  fit  to  be  abolished,  as  being  an  imreasonable 
and   oppressive  relict  of  the  feudal  system,  and  repugnant  to  the 
policy  of  oxLT  institutions,  (b)     The  common-law  method  of  distress 


(«)  Xn  New  York,  by  statate  of  Idth  May,  1S46,  c.  274,  the  remedy  of  distress  for 
rent  Is  abolished,  and  the  right  of  re-entry  reserved  to  the  landlord  by  lease  or  grant, 
in  deffLiilt  of  goods,  was  regulated.  The  re-entry  can  be  made  only  upon  fifteen  days* 
preirioas  notice  thereof.* 

(y)    timer's  Big.  134,  302 ;  R.  8.  of  New  Jersey,  1847,  tit.  4,  c  3. 

Iff}    X^urdon's  Penn.  Dig.  870-878 ;  Quinn  v.  Wallace,  6  Wharton,  452. 

(A )  Xn  Indiana,  the  landlord  cannot  distrain  in  person  or  by  his  bailiff;  but  under 
tixe  statute  of  1824,  he  must  go  before  a  justice  of  the  peace,  and  on  oath  obtain  c^ 
^^^skTrsLtit  to  a  constable  to  make  tho>distres8 ;  and  if  the  tenant  replevies  the  goods>  h.^ 
glvcB  l>ond  to  prosecute  the  landlord,  and  not  ibe  officer.  Harris  v.  M'Faddin,  2  BlackT. 
71  *    Statutes  of  Indiana,  1838,  p.  472. 

it)    Jtevised  Iiaws  of  Illinois,  edit.  1833. 

^y )    ^ct  of  1792 ;  Berised  Code  of  Yiiginia,  toI.  i.  214. 

(ib)    Statate  of  Kentucky,  1811. 

iiy    Revised  Code  of  Mississippi,  1824 ;  3  Howard,  54. 

iwn)    Hartshome  v.  Kierman,  2  Halst.  29  ;  Hoskins  v.  Paul,  4  Ibid.  110 ;  Woglam  c^. 
OovTpcrthwaite,  2  Dallas,  68 ;  Garrett  v.  Hnghlett,  1  Harr.  &  Johns.  3 ;  City  Council 
^f  Oliarleston  v.  Price,  1  M'Cord,  299 ;  Dorsey  v.  Hays,  7  Harr.  &  Johns.  370 ;  Neaio 
^^  Olautice,  Ibid.  372;   Smith  v.  Meanor,  16  Sei^g.  &  Bawle,  375 ;  Ridge  v.  Wilson,  x 
"BlsuckS'   409 ;    Wright  r.  Matthews,  2  Ibid.  187 ;  Mayo,  v.  Winfroe,  2  Leigh,  370 ; 
Jones  t>.  Murdaugh,  Ibid.  447  ;   Cripps  v,  Talrande,  4  M'Cord,  20 ;  Burket  ».  Boude, 
3  X>ana  (Ken.)  209 ;  Walker  (Miss.)  170,  349 ;  Hale  v.  Burton,  Dudley,  105 ;  Hotch- 
^X^^'s  Code  of  Statute  Laws  of  Geoigia. 

(a)    X>algeli8h  v.  Grandy,  Cam.  &  Kor.  22;  Deaver  v.  Rice,  3  Batt  431. 

(6)   Youngblood  r.  Lowry,  2  M'Cord,  39.    But,  notwithstanding  this  strong  lan- 

c^age,  the  law  of  distress  is  still  in  foree  in  South  Carolina,  and  the  statute  of  1808  even 

allo^w^s  landlords  to  distrain  for  double  rent  from  the  demand  of  possession  when  the 

tenant  liolda  over  for  three  months  after  notice  to  quit.    Talvande  r.  Cripps,  3  M'Cord, 

\47  ;  Keeves  v.  McKenzic,  1  Bailey,  497.    The  statute  of  11  Geo.  II.  c.  19,  relative  to 

pleadings  in  replevin  in  cases  of  distress  for  rent,  has  been  adopted  in  practice.    Moor- 

4  As  to  what  notice  is  sufficient,  see  Van  Beniselaar  r.  Smith,  27  Barb.  (N.  Y.)  104. 
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for  rent  is  expressly  abolished  by  statute  ia  Alabama,  (e) 
Louisiana,  the  English  remedy  for  rent  essentially  prevails 
flie  lessor  has  &  right  of  pledge  on  the  movable  effects  ol 
lessee  found  upon  the  premises,  and  also  on  the  movable  el 
of  third  persons  being  in  a  bouse  or  store  on  the  premise 
their  consent,  express  or  implied.  The  right  does  not  ea 
to  goods  transiently  or  accidentally  on  the  premises,  and  the  l 
may  exercise  his  right  of  seizing  the  goods  while  on  the  ] 
or  within  fifteen  days  after  they  are  removed,  provided 
continue  to  be  the  property  of  the  lessee,  (d)  In  the  New  Eng 
states  their  law  of  attachment  on  mesne  process  may  have  si 
seded  the  law  of  distress  for  rent;  but  under  their  attachi 
laws,  the  principles  of  the  common-law  doctrine  of  distress  i 
to  have  been  essentially  assumed,  subject  to  the  same  checks 
limitations  which,  under  the  English  statute  law  and  mo 
decisions,  have  modified  and  improved  them,  (e)  I  shall,  tl 
fore,  proceed  to  consider  the  remedy  by  distress  for  rent,  i 
the  principles  of  the  English  common  and  statute  law,  as  I 
incorporated  into  (he  jurisprudence  of  most  of  the  United  Sta 
The  exorbitant  authority  and  importance  of  the  feudal 
tocracy,  aud  the  extreme  dependence,  and  even  vassalage  ol 

head  u.  Barrett,  1  Cheartt  Law  (8.  C-l  99.  But  t)te  (Utate  ot  33  Heo.  TBL 
giving  the  power  of  distMWS  to  exccnlors,  tc.,  wm  never  ia  force  in  South  C«i 
Bagwell  B,  JamiBon.  lb.  S49.  It  le  worthy  of  notice,  that  the  proceu  of  distres 
the  t&king  of  pledges  wis  the  Anglo.Saxon  mode  of  enforcing  tba  appeaivnce  i 
defendant  in  suits  at  Isir.  No  other  process  was  OTiginally  known  lo  the  commoi 
The  free  and  sturdy  Saxons  woold  not  sabmit  lo  persoiud  arnats.  FalgraTe'i 
and  FiogrcM  of  the  English  Commonwealth,  vol.  ii.  133, 

{c)  Aikin's  Dig,  Sd  edit.  3ST.  In  Teaaessee  and  Ohio  it  is  stated  that  th«  h 
distress  for  rent  does  not  exist.  Treatise  on  Landlord  and  Tenant,  by  John  N. 
lor,  New  Tork,  ISM,  p.  !30,  and  which  is  a  learned  and  valoable  digest  of  the  i 
can  law  on  the  subject. 

(rf)  Civil  Code  of  Louisiana,  arts,  2675-S679, 

|e)  Potter  v.  Hull,  3  Pick.  368,  The  regnlatioii  of  the  law  of  diMren  was  ma 
statute  in  Massachusetts  as  early  as  1641.  Digest  of  HaMaehnaetis  Laws,  I6TS. 
remedy  by  the  writ  of  replevin  for  goods  diitraincd  or  impounded  is  regulated  b; 
utc  in  CooneiMicnt,  Revised  Statutes,  1S31 ;  and  b;  slatuto  in  1B38,  the  writ  i 
plerin  is  extended  lo  debts  taken  by  proecss  of  foreign  attachment.  Statutes  of 
nocdeot,  1S38,  p.  506.  The  same  remedy  was  provided  for  goods  impoanded  o 
trained,  by  the  Plymouth  Colony  Laws,  16TI.  See  Bingham's  edit.  S56,  379. 
also  Befised  Statutes  of  Vermont,  1839,  p.  197.  The  writ  of  replevin  ia  give 
goods  nndnly  distrained  or  attached ;  but  I  apprehend  the  remedy  for  non-payme 
rent,  in  the  Kov  England  States,  is  not  by  distress,  but  by  action  of  debt  or  aiaun 
See  Mass-  S. .«.  c.  60,  wet.  33,  S3. 
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tenants,  was  the  occasion   of   introducing  tj^g  law  ^„  distresses 
and  which  summary  remedy  is  applicable  to  no  otl^       contracte 
for  the  payment  of  moxiey,  than   those  betv^een  landlord  and 
tenant.     The  non-payment    of  rent,  or  non-perfor^^^ 
•of  any  other  stipulated    service,  was  originally,  by^hU       *474 
feudal  law,  a  forfeiture   of  the  feud,  and  the  lord  ^as  «.* 
liberty  to  enter  and  reassnme.    The  severity  of  those  fo«  ^al  for 
feitures  was  then  changed,  and  intended  to  be  softened    ixi*o  the 
right  of  distress,  whicli  was  borrowed,  as  Baron  Gilbert  «,.r.«^«*=.«,  tn\ 
It™  the  dvfl  ..w,  for  by  th..  I.,  *,  .^editor  had  . "jfftS   ^  2 
a  pledge  in  order   to  obtain  justice.     So,  under  the  feudal     lav 
instead  of  insisting    Tipon  an  absolute  forfeiture  of  the  laxj^d      or 
even  of  the  right   of  the  lord  to  enter  and  hold  the  lands      until 
the  tenant  had  rendered  his  service,  the  law  substituted  the 
of  the  cattle,  and  otlier  movables  found  upon  the  land,  and  ^ 
them  to  be  detained  as  a  pledge  imtil  the  damages  were 
This  power  of  distress,  as  anciently  used,  was  soon  found  ±<^ 
grievous  and  oppressive  as  the  feudal  forfeiture.    It  was  ec^  -^^  ^ 
distressing  to  the  tenant  to  be  stripped  in  an  instant  of  ^O^x       >,• 
goods  and  chattels,  for  arrearages  of  rent,  as  it  was  to  be  tv* 
out  of  the  possession  of  his  farm.     The  power  of  distraini^:^     ^•^^"^fced 
rent,  and  other   feudal  services,  became  an  engine  of  th^    ^^      ^^^ 
insupportable  tyxanny  and  oppression.  (J)    These  abuses  wei:*^^^^^^^^^* 
stated  in  the    statute  of  51  Hen.  III.,  De  Districtione  S^.^^       '^''st 
wherein  it  is    mentioned,  that  the  commonalty  of  the  realx>^^^^^^^> 
sustained  great  damage  by  wrongful  taking  of  distresses    fu.         ^ad 
king's  debts  ;    and  it  provided,  that  when  beasts  should    i^   "^^      the 
trained   and     impounded,  the  owner  might  feed    them    -vw-^       ^is- 
disturbance  ;    axid  that  the  things  distrained  should  not    y^    ^^>out 
until  the   expiration  of  fifteen  days ;  and  that  if  there  \^^^^^      ^old 
chattels  to  distrain,  neither  beasts  of  the  plough,  nor  sheej:^        ^    uny 
bo  distraiixed  ;    and  that  the  distress  should  be   reasox^^^^^Ould 
amoimt,  aeoording  to  the  estimation  of  neighbors.     In.tlx^      *^l.e  i 


(a)    GKll>ert  on  Distresses,  2.  (6)  Ibid,  a^ 


^^^U"" 


low- 


I 


*  To  entitle  »  la-ndlord  to  reentry  at  common  law  for  a  breach  of  cove^^,^ 

make  an  actaal    demand  of  the  exact  rent  dne,  on  the  very  day  it  beccn^T*^'^^   v.  *         ! 

convenient  tin*©  before  sunset,  at  the  particular  place  where  payable,  or  at    ,^**      ^ 

torious  place    on    the  premises  demised.    Van  Rensselaer  ©.  Jewett,  <5    ^-v^^   Xtt 

Jones  V.  Reed,  IS  N.  Hamp.  68  j  Jewett  v.  Berry,  30  N.  Hamp.  36.  ^^^^^^!  "^ 

^^t.  141 

V 
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ing  jear,  tbe  statute  of  Marlebridge,  in  the  52  HeDiy  H 

vas  passed,  providing  more  generally  against  tlie  abi 
•475    of  the  •right  of  distress,  and  that  statute  stated  the  abu 

of  landlords  in  strong  language  :  Miynatei  grave*  uUi» 
fecerwd,  et  districtvmes  qaotifue  redemptione*  redpenint  ad  voh 
totem  mam.  What  made  the  grievance  more  insupportable  w 
that  the  lords  refiieed  to  permit  the  king's  courts  to  take  cogE 
ance  of  the  distresses  which  they  had  made  at  their  own  pleaeu 
and  therefore,  as  Sir  Edward  Coke  observes,  they  assumed  to 
judges  in  their  own  causes,  contrary  to  the  solid  maxim  of  ) 
common  law.  (a)  This  statute  restored  the  authority  of  1 
regular  courts,  and  ordered  all  distresses  to  be  reasonable,  a 
that  whoever  made  an  excessive  distress  should  be  grievou 
amerced.  The  distress  was  not  to  be  taken  or  driven  out  of  i 
county,  and  it  was  not  to  be  made  upon  a  public  highway,  a 
a  remedy  by  replevin  was  given  for  a  wrongful  distress, 
these  salutary  provisions,  the  power  of  distress  was  confined  to  1 
original  intention  of  the  law,  which  was  to  seize  the  tenant's  gw 
by  way  of  pledge,  in  order  to  compel  him  to  perform  his  feui 
engt^ments.  (6) 

The  common  law  also  imposed  several  benign  restrictions  n[ 
this  summary  and  somewhat  perilous  authority  of  distress, 
forbade  perishable  articles  to  be  distrained,  because  all  pled] 
ought  to  be  returned  in  the  same  good  condition  as  when  taki 
It  forbade  the  tools  and  implements  of  a  man's  trade,  as  well 
the  beasts  of  the  plough;  to  be  distrained,  provided  other  artic 
could  be  found ;  because  the  taking  of  such  articles  would  tend 
produce  an  utter  inability  in  the  tenant  to  redeem  the  pledge. 
The  goods  were  also  to  be  put  into  a  pound,  and  there  ki 
safely,  without  being  used  by  the  landlord,  until  they  were 

deemed,  (li) 
•  476        •  But  if  the  tenant  was  disposed  to  controvert  the  legal 

of  the  distress,  either  by  denying  any  rent  to  be  dae, 

(a)  alnat,  103,  103. 

(&J  Gilbert  on  Dutressea,  34. 

(e)  2  Inst.  132,  133  ;  Gilbert  on  Bjitrasses,  35,  36. 

(if)  Cto.  Joe.  U8.  A  tender  of  amenda  comes  Wo  late  after  the  goods  dittnuned 
rent  or  for  tnspaai  are  imponnded,  for  they  arc  then  in  tlio  custody  of  the  law.  P 
ingtOD'i  cue,  5  Co.  T6,  a;Laddi'.  Thomas,  IS  Adol.  &  EU.  IIT.  ItU  good  while 
chattel*  remain  in  the  cnsiody  of  the  disttninor.  Browne  v.  Powell,  IS  Uoore,  * 
Hilnn  V.  Bloin,  9  Bailey  (3.  C.)  les. 
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by  averring  it  to  be  paid,  the  lav  px^^'ded  hix»  Mth  ^    remedy 
by  the  writ  of  replevin ;   wlxicli  was  a  "V^t  anthorizhug  ^^^    sheriff 
to  take  back  the  pledge  aixd.  deliver  it  to  the  tenant,  ^^  ^-ooeiving 
security  from  him  to  prosecute  the  writ  to  effect,  ajxd  ^o     return 
the  chattels  taken,  if  lie    should  fail  in   making  g^^      j^is  de- 
fence, (a) 

In  modem  times,  th^  whole  poUcy  of  the  law^  ^^pectixi^S  dis- 
tresses  has  been  changed.  It  was  inconvenient,  if  not  al^x-ci,  that  ' 
property  should  be  kept  iu  an  inactive  state  in  order  to  ooxxlpel  a 
man  to  perform  his  stipulated  payment.  A  distress  at  tliis  day 
is  no  more  than  a  sTLtanaary  mode  of  seizing  and  selling  the  -t^MxcLuVs 
property  to  satisfy  the  rent  which  ho  owes ;  and  the  ex^t&nM.'i:^  and 
manner  of  the  operation  have  been  changed,  and  made  ^j:a.-tirely 
reasonable  and  just,  and  equally  conducive  to  the  securitv-  of  the 
landlord  and  the  protection  of  commerce. 

When  rent  is  dixe  and  unpaid,  and  when  no  judgment  in    a,    T>er- 

sonal  action  has  heen  had  for  the  recovery  of  the  same^  C  ^  ^      -the 

landlord,  upon,  denaand,  may  enter  immediately,  by  himself     <::>:k*    1 ' 

agent,  (tf)^  upon,    the  demised  premises,  and  distrain  anjr      ^^^-^    4 

and  chattels  that  are  to  be  found  there,  belonginir  to  the    -ti«=*. 

^^^-^^sht 
or  others,  and  this  right  of  the  landlord  to  distrain  any  g«>o^^ 

chattels  upon  the  premises,  is  founded  upon  reasons  of  public  ic^--^-»     ^ 
Z_^*icy, 

(a)  In  New  UAmpsbire,  jadgment  for  the  defendant  in  replevin  is  not  for  ll:^«^ 
of  the  goods,  but  for  the  value  of  the  chattels  replevied  in  damages.     Bell  v.    ^^  ^^^tum 

7  N,  Hamp.  178-  ^^"^"^ett, 

(6)  New^  Xorlc    Hevised  Statutes,  voL  ii.  500,  sec.  2.    In  Mazyland,  by    ^^ 
1832,  the  reiaeciy  "by  distress  for  rent,  payable  in  grain  or  other  produce,    '•^^     ^^t:«,  in 
lated.    In  Pennsylvania,  judgment  in  debt  for  rent,  without  satisfaction,  do^^^  ^^-^      ^ega- 
away  the  remedy    by  distress.    Bantleon  r.  Smith,  2  Binney,  146.     The  Bt:,^^^^^^"ti  take 
Anne  c.  1-4    a-ixtHorized  distress  during  six  months  after  the  end  of  the  ti^^^  ^^"^^^    ©f  8 
lessor's  title'  and  ^^^  tenant's  possession  still  eontinued.    This  is  the  statut;^  "1^*   ^  the 
in  Virginia.   oJi<i  Kentucky ;  and  the  statute  in  the  latter  state  authorizes  -^j^    ^^V^^  ^^ 
though  the  tenao*  bas  removed  his  eflTects  from  the  land.    Lougee  r.  Coltoi^^    ^    distress' 

115.  ^  ^    _  "^.  Mon 

Ic)  As  a.  cl^edt  to  abuse  in  the  exercise  of  the  right  of  distress,  the  Nt*.^^    ^^^ 

vised  Statutes,  vol.  ii.  501,  sees.  2,  8,  8,  require  that  no  distress  shall  be   Hx^^^^^rlc  Re- 
rent  for  vrbich  »  judgment  shall  have  been  recovered  in  a  personal  actio^^  ^^^^    f^, 
also  require    every  distress  to  be  made  by  the  sheriff  or  one  of  hU  dep,^,^^    a^^^j  ^^^^ 
constable  or  iiuarsbal  of  the  city  or  town,  and  upon  the  previous  affidavit  ^J^»   or  by  a 
loid  or  his  a^ent,  of  the  amount  of  rent  due,  and  the  time  when.     So,  i^^^     ^^^^    tie  land 
distress  warrant  is  to  be  granted  by  a  justice  of  the  peace.    Prince's  Dig^   X^T^^rgia,  the' 

i  A  miortgSLSor,  in  possession  and  in  receipt  of  the  rents,  is  prima  Jaci^  " , 

distrain  as  bailiff  of  the  mortgagee.    Trent  v.  Hunt,  22  Eng.  Ii.  &  Eq.  S^.^'^t^l^orized  to 

TOL.  III.  ** 
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goods  delivered  to  a  person  e^ercisiiig'  a  public  trade,  *o  be 
wrought  or  managed  in  tiie  iw^ay  of  liis  hnainess,  or  a  gx-a^zi^i-'s 
cattle  put  upon  the  land  for  a.  xdght,  on  the  way  to  mai-k^e,  or 
goods  deposited  in  a  warel^oixse  or  with  an  auctioneer  fair  is^tle  ^ 
or  on  storage  in  the  way  of  trade,®  or  goods  of  a  princif>^I  in 
the  hands  of  a  factor,  are  not  distrainable  foy  rent,  (e)  Tti.^  ojt- 
emption  would  seem  to  be  general  in  those  cases  in  whiolx  t;lie 
course  of  business  necesssirily  puts  the  tenant  in  temporary  ix:>s- 
session  of  the  property  of  liis  customers,  (d)  *  With  respeot;  to 
the   cattle  of   a  stranger     found   upon  the  land,  tliere    is 

distinction,  that  if  they  larote  in  they  are  distrainable  immedii ^^  ^ 

but  if  the  fences  were    l>ad.   they  are  not  distrainable,  until      -fcixe 
owner,  after  notice,  has   ixeglected  to  take  them  away,  (e)       C3 

and  grass,  whether  groiwliig  or  cut,  ai'e  seizable  by  way   of    . 

tress,  and  those  articles  axid  cattle  may  be  secured  or  impouxi<i^<j 
upon  the  premises  and    tliere  sold.  (/)    The  distress  must;        X>^ 


(c)  2  Saimd.  289,  a,  n.  7  ;  Olsboum  v.  Hurst,  1  Salk.  249 ;  3  Blacks.  Com.  S  ;       <3ral 
man  v.  Elton,  3  Brod.  &  Bing.   75  ;  Co.  Litt  47,  a;  Thompson  v,  Mashiter,  1     I^x,-^ 
183 ;  Matthias  v,  Mesnard,  2    Carr.  &  Pa.  358;  Brown  i;.  Sims,  17  Serg.  &  ^R.«*.'%%ri^ 
138  ;  Yonngblood  v,  liowty,  2  M'Cord,  89 ;  Adams  p.  Grane,  1  Cromp.  &  Mees.    ^^.^1^3  ' 
Riddle  v.  Welden,  5  Wharton,  1  ;  Connah  v.  Hale,  28  Wendell,  462  ;  Owen  v.  ^^^=^^y-Xe 
22  Maine,  47.      Tlus  last  case  related  to  goods  stored  in  a  warehouse  for  reshz^ 
and  was  decided,  after  great  discussion,  by  a  majority  of  the  court,  not  to  be  di 
able.     If  a  strctnger's  goods  be  on  the  demised  premises  without  his  fault, 
endeavors  to  reclaim  them  with  due  diligence,  and  without  any  roluntaiy  delay, 
are  not  in  that  case  and  in  that  plight  distrainable  for  rent.    So,  the  purchaser  of 
at  a  sheriff  'a  sale  must  remove  them  in  a  reasonable  time,  (and  which  is  very  shor^,  y 
they  will  be  lia.1:>le  to  distress  for  rent.    Gilbert  v.  Moody,  17  Wendell,  854. 

(d)  This  -w-as  a  principle  declared  by  the  Ch.  J.  of  Pennsylvania,  in  Brown  v.  Si 
17  Serg.  &  'EtsL'^le,  138,  and  Kiddle  v.  Welden,  5  Wharton,  1,  and  by  Mr.  Justice  CZ 
en,  in  Conoali  v.  Hale,  23  Wendell,  472-477. 

(e)  In  South  Carolina,  estrays,  though  hvant  et  ctntchant,  are  not  distrainablo 
rent  •  but  the  ca.ttlc  of  third  persons,  put  on  the  premises  with  the  consent  of  the  o 
en  ire  lia-We  to  distress.    Reeves  r.  McKenzie,  1  Bailey,  497. 

if)   Corn,  growing,  and  sold  on  Ji.  fa.  and  left  on  the  land  to  be  reaped,  is  not 


in  the  private  •partments  of  the  hotd-keeper,  is  subject  to  a  distress  against  the  he*, 
keeper  by  his  landlord  for  non-payment  of  rent,  in  the  absence  of  other  suffideut  ^ 
tM-       Trieher  ».  Knabe,  12  Md.  491. 

«  Brown  V.  Anindell,  1  Eng.  L.  &  Eq.  878 ;  Williams  v.  Hohnes,  20  Id.  370. 

»  Bribers  v-  I-arge,  30  Penn.  St.  287. 

4  j^  where   cattle  are  pastuwd  for  hire  by  a  tenuit     Cadwahidcr  v,  TindaU 
Penn    422         I»*Jirtnorship  effects  are  distrainable  for  rent  due  from  one  partner.     -iV..^,^ 
»  Amew  "  4   Zabr.  448.    A  distress  by  the  lessee  of  a  wharf  or  pier,  for  wharfa^^^ 
^^ses    only  a  part  of  which  premises  iKslongs  to  him,  is  void.    Marshall  v,  Volt.^.^ 
E.I>-  Smith  (N.  Y.)294. 
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;  cannot* be  made  in  a  public  highway 
of  the  county,  (a) '  The  higbvaj,  i 
secare  to  the  tenant  for  the  intercoon 
eservation  of  peace  and  good  order, 
plough,  sheep,  or  implements  of  a  man' 
BO  long  as  other  property  can  be  found 
.ed  if  not  in  actual  ose  at  the  time,  au< 
Bnt  distress  on  the  premises.  (()  In  tb 
rtopp,  (e)  tlie  question  was,  whether 
ctual  use  of  a  weaTer  at  the  time,  wa 
ad  aJter  two  distinct  ai^umente,  at  di 
{judged  that  it  was  not.  Lord  Gh.  J 
)  and  elaborate  view  of  the  law  on  th 
id  that  there  were  several  sorts  of  thing 
on  law.  1.  Things  annexed  to  the  fre< 
I,  as  furnaces,  millstones,  and  chimney 
ored  to  a  person  exercising  a  public  tradt 
iged  in  the  way  of  his  trade,  as  a  horse  i 

leizaTe  on  the  execuftni.  Wriglit  v.  Dewet,  3  Ner. 
9  Bnxl.  ft  Bing.  .363,  S.  P.* 

1  Statute*,  voL  ii.  SOI,  mcs.  S,  6,  the  diitresa  cannot  1 
o  a  pound  within  three  mUes  disiance,  and  within  tl 
id  chatleU  taken  at  one  tine  mnit  be  kept,  aa  near  i 
FiH'  can  goods  diatraincd  be  lemoTcd,  if  tender  of  tl 
aponndcd  or  removed.    Verlne  i>.  Beaste;,  a  Moody 

be  made,  and  afterwardi  abandoned  without  an;  re 
i  for  the  aame  rent  is  illegal.    Dawson  v,  Cropp,  Q.  1 

m  Bep.  56S;  Fenton  v.  Logan,  9  Bing.  676;  S  Ini 
jtatubn,  vol,  ii.  503,  sec.  13.  In  Loniuana,  the  lani 
f  pledge,  on  tbe  tools  of  a  tradesman  fonnd  on  tl 
it    Porker  v.  Stsricwaather,  19  Mnitin  (Louis.)  3ST. 


t.  A  porchaser  nnder  fbteclosure  ii  entided  to  groi 
maot  nnder  the  mortgagor  tabseqneut  Id  the  mortgag 

neses  for  wparate  poitiHU  of  a  r«nt«h*rge.    Owou 

lord,  in  order  to  distrein,  to  break  open  tin  doorc 
irtilage.  Brown  v.  GlenD,  3  Eng.  L.  &  £q.  STS.  S< 
)r  to  distrain  in  the  night-titne.    Uiemuui  v,  Dntd 

>  the  floor  b;  KrewB,  are  not  p«rt  of  the  freehold,  aa 
Sastwood,  3  Eng.  L.  &  Eq.  HI. 
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a  smith's  shop,  material  sent  to  a  weaver,  a  horse  brought  to  an 
inn ;  though  with  respect  to  a  carriage  at  a  lirery  stable,  it  has 
since  been  determined,  (d)  *  iliat  it  was  not  privileged  from  dis- 
tress for  rent  hy  the  lessor  of  the  stable.  •   3.  Cocks  or  sheaves  of 
com.  (e)    4.  Beasts  of  the  plough  and  instruments  of  husbandry. 
5.  Instruments  of  a  man's  trade.    These  two  last  sorts  were 
only  exempted  from  distress  9ub  modo ;  *  that  is,  upon  the    *  479 
supposition  that  there  was  other  sufficient  distress.     The 
court,  in  that  case,  held,  that  the  stocking-frame  was  privileged 
from  distress  while  the  party  was  actually  using  it,  even  though 
there  was  no  other  distress  on  the  premises.    If  it  had  not  been  in 
actual  use,  it  might  have  been  distrained ;  and  if  things  in  actual 
occupancy  could  be  distrained,  it  would,  as  Lord  Kenyon  ob- 
served, (a)  perpetually  lead  to  a  breach  of  the  peace.     The  case 
of  Webb  V.  -BeH,  (6)  seems  to  have  laid  down  a  contrary  doctrine  to 
a  certain  extent;  for  it  was  there  held,  that  two  horses,  and  the 
harness  fastened  to  a  cart  laden  with  com,  might  be  distrained 
for  rent.     But  Lord  Ch.  J.  Willes  doubted  the  law  of  that  case  • 
and  even  in  the  case  itself  a  doubt  is  suggested,  whether,  if  a  man 
had  been  upon  the  cart,  the  whole  team  would  not  have  been 
privileged  for  the  time.  (<?)     In  Massachusetts,  under  their  law  of 
attachment  upon  mesne  process,  which  is  analogous  to  the  com- 
mon-law doctrine  of  distress  for  rent,  it  has  been  held,  that  a 


(d)  Francis  v.  Wyatti  8  Burr.  1498.    This  case  was  questioned  as  to  the  accnracv' 
of  the   report,  bj  Mr.  J.  Patterson,  in  Brown  v,  Sheril,  4  Ner.  ft  Mann.  277,  whero 
it  was  held,  that  all  goods  sent  to  a  tradesman  to  be  wroaght  upon  in  the  trade 
were,  ^vrhile  in  his  custody,  protected  fVom  distress ;  and  that  the  rule  applied  to  the 
case  of  a  beast  sent  to  a  butcher  to  be  slaughtered  for  the  sender. 

(«)  Shocks  and  sheaves  of  com  are  distrainable  in  England  bj  statute ;  but  as  thern 
is  no  such  statute  in  Indiana,  the  common-law  rule  preyails.  Giren  v.  Blann  3 
Blackf.  64. 

(a)   Story  v.  Bobinson,  6  Term  Bep.  138  ;  Fenton  v.  Logan,  9  Bing.  676 ;  Field  «. 
Adames,  12  Adol.  ft  £11.  649,  8.  P. 
(6)  1  Sid.  440. 

(c)  The  sheriiF,  on  exectdhn,  may  seize  a  horse,  though  the  owner  is  riding  him  a,t 
lAe  time,  which  is  not  allowed  in  the  case  of  a  distress.    State  v.  Dilliard,  S  Ired.  (]t^^ 
C.)  103.    In  Muspratt  v.  Gregory,  1  Mees.  &  W.  634,  the  question  as  to  articles  privi- 
leged from  distress  was  discussed  with  great  learning  and  refinement,  and  it  was  held 
that  the  boat  of  a  manufacturer,  placed  for  receiving  and  carrying  away  salt  on  a 
canal,  was  not  privileged,  inasmuch  as  the  salt  to  be  conveyed  was  not  privileged  on 
the  ground  of  the  benefit  of  trade,  or  within  any  of  the  Are  rules  of  exemption  laid 
down  by  Ch.  J.  Willes. 


*  See  Kerby  v.  Harding,  8  £ng.  L.  &  £q.  574. 
52* 
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•After  the  distress  has  been  duly  made,  if  the  goods  be 

not  replevied  within  five  days  after  notice,  the  statute  of 

New  York  has  provided,  that  the  goods  shafl  be  forthwith  ap- 

praised,  and  sold  at  pubUc  vendue,  under  the  superintendence  of 

a  sheriff  or  constable,  towards  satisfaction  of  rent,  (a)    And  this 

law  of  distress  is  liable  to  so  much  abuse  on  the  part  of  the  land- 

lord,  and  tenants  are  so  often  driven  to  desperate  expedients  to 

elude  the  promptitude  and  rapidity  of  tBe  recovery,  that  the  law 

has  been  obliged  to  hold  out  the  penalty  of  double  damages  against 

the  one,  if  he  distrains  when  no  rent  is  due,  and  of  treble  damages 

and  no  more  of  that  kind  of  property;  and  the  etatate  of  Michigan  (1839)  exempts 
mm  execution  private  librarieg,  not  exceeding  in  yalne,  in  the  whole,  $  100.    The 
statute  law  of  Georgia,  of  I>ecember  11th,  1841,  exempts  iW)m  execution  founded  on 
««iiract8  m  fhvor  of  heads  of  families,  twenty  acres  of  land,  and  an  addidonal>ic  acres 
Chi  T      ^^^  ^^  defendant  under  fifteen  years  of  age,  provided  the  land  derives  its 
ef  value  from  its  adaptation  to  agricnltuTnl  purposes.    If  the  defendant  owns  more 
r/iMO  twenty  acres,  he  is  to  procure  twenty  acres  to  be  laid  off,  so  as  to  indudo  the 
dwelliDg-lionae  and  improvements  on  the  tract,  not  exceeding  m  value  $  1,200.    The 
exemption   is  further  extended  to  one  horse  and  ten  head  of  hogs,  &c.    By  the  con- 
stitation  of  'Wisconsin,  adopted  in  1846, 40  aci-es  of  land,  to  be  selected  by  the  husband, 
or  the  homestead  of  a  family  not  in  any  city  or  village,  and  ndt  exceeding  40  acres ;  or 
city  or   Ullage  lots,  h^ng  the  homestead  of  a  family,  and  not  exceeding  in  value 
8  1 ,000,  are   not  to  be  subject  to  sale  on  execution  for  debts  subsequently  contracted, 
thougli  sncli  eicemption  is  not  to  affect  any  mechanic's  or  laborer's  lien,  nor  mortgages 
lawfully   obtained,  nor  shall  such  property  be  alienated  by  the  husband  without  the 
life's   consent. 

Sy  tlie  ^Roman  law,  the  landlord's  lien  for  his  rent  of  a  farm  was  confined  to  the 
produce  of  the  field.  Neither  cattle,  nor  implements  of  husbandry,  nor  furniture,  were 
included.  Sut  the  rule  varied  in  the  case  of  houses  rented,  and  the  permanent  movables 
within  the  liouse  were  liable  to  distress  for  rent.    Dig.  20,  2,  7,  l.» 

(a)  IfT.  Y-  Tieviacd  Statutes,  vol.  ii.  504,  sees.  24,  25,  26;  and  within  ten  days  after 
the  sale,  tlie  officers  must  file,  in  the  office  of  the  town-clerk,  the  original  warrant  of 
distress,  and  the  original  affidavit  of  the  landlord  or  his  agent.    Ibid.  501,  sec.  9. 


»  Exemptions  of  portions  of  debtors'  property  are  increasing  in  various  states  of  the 
Union,  and  seem  to  indicate  a  progressive  policy  in  this  respect.  In  New  York,  the 
house  and  land  of  the  debtor,  he  being  a  householder  and  having  a  family,  to  the  value 
of  one  thousand  dollars,  are  now  exempt  ftom  sale  under  execution.  To  entitle  them 
to  sueli  exemption,  a  notice  that  they  are  designed  to  be  held  as  a  homestead,  must  be 
recorded  in  the  clerk's  ofllce  of  the  county.  This  exemption  is  additional  to  that  which 
previously  protected  certain  personal  property  of  the  debtor.  See  vol.  iU.  p.  479,  n,  a; 
Laws  of  Nc-iv  York,  1850,  p.  499,  ch.  260.  Similar  laws  exist  in  Vermont,  Laws  of 
Vermont  1849  ;  in  ^^'^  I«ws,  1849,  ch.  80;  in  Ohio,  Laws,  1850;  in  Massachusetts, 
Laws  18S7  •  in'  New  Hampshire,  Laws,  1851,  and  in  New  Jersey,  Laws,  1852.  See, 
also    trfi.ws  of  Kentucky,  1854,  ch.  497;  Acts  of  Tennessee,  1856,  ch.  77;  of  Alabama, 
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distress  ;  and  the  whole  proTision  is  general,  and  applies  to  every 

part  of  the  estate.    At  common  law,  distress  could  only  be  made 

on  the  land  out  of  which  the  rent  issues ;  (c)  but  now,  by  statute, 

if  the    tenant  carries  away  his  goods,  before  or  after  the  rent 

becozxies  due,  leaving  the  rent  impaid,  the  goods  of  such  ten*ant 

sa*e  not  only  liable  to  be  seized  wherever  foimd,  at  any  time  within 

thirty  days  after  the  rent  becomes  due,  though  the  removal  may 

have    heen  at  any  timq  within  six  months  preceding,  but  the 

tenant  forfeits  double  the  value  of  the  goods  if  the  removal  was 

fraudnlent.  (d)  ^    And  in  order  to  give  further  and  effectual 

*  security  to  tlie  rent  of  the  landlord,  where  the  rent  is    *482 

certain,  (a)  the  statute  of  8  Anne,  c.  14,  declared,  (and  that 

provision  has  been  very  generally  re-enacted  in  this  country,)  that 

no  goods  of  a  tenant,  or  of  any  other  person  being  on  the  premises, 

and  liable  to  distress,  can  be  taken  on  an  execution  at  the  instance 

of  a  creditor,  until  arrears  of  rent  due  at  the  time,  and  not  exceed* 

ing  one  year,  be  previously  deducted,  {b)  ^    The  sheriff  must  have 


(e)  This  doctrine  was  enforced  with  groat  strictness  in  the  case  of  Boszard  v.  Chapel, 
(8  Bam.  &  Cress.  141 ;  6  Bing.  (S.  C.)  150,  on  error,)  where  it  was  decided,  that  a 
bai^e  attached  to  a  wharf  bj  a  rope  could  not  be  distrained  for  rent  bj  the  lessor  of 
tho  wharf,  though  the  land  on  which  the  wharf  stood  was  demised ;  and  iheuseofthe 
land  in  the  river  Thames  opposite  the  wharf,  between  high  and  low  water  mark,  was 
demised  as  appurtenant  to  the  wharf,  but  not  the  land  itsdf  over  which  the  bai^  floated 
when  it  was  distrained.     See  also  Winslow  p.  Henry,  5  Hill  (N.  Y.)  481. 

{d)  N.  Y.  Kcvised  Statutes,  vol.  ii.  502,  sees.  15,  503,  sees.  16, 17.     Reynolds  r.  Shu- 
ler,  5  Cowen,  823.    The  statute  of  New  York  goes  further  than  the  English  statute  of 
11  George  II.,  or  the  statute  of  Pennsylvania  of  1772,  for  by  them  the  goods  must  have 
been  removed  after  the  rent  was  due,  to  authorize  the  landlord  to  distrain  them.    Grace 
V.  Shively,  13  Scrg.  &  Rawle,  217.    The  Pennsylvania  statutes  of  1772  and  of  1825 
(the  last  being  a  supplement  to  the  other)  require  the  removal  to  be  fraudulent.    Furfcl 
V.  Sands,  1  Ash.  120.    Tho  law  in  Louisiana  goes  beyond  the  statute  in  New  York, 
for  if  the  tenant  removes  his  goods  ftom  the  premises,  and  abandons  them,  he  be- 
comes liable  at  once  for  the  rent  of  the  whole  term  due  and  to  become  due.    The  tenant 
is  con9idered  as  withholding  ftora  the  landlord  the  pledge  he  had  for  the  rent,  but  execu- 
tion only  goes  for  the  rent  actually  payable,  and  so  toties  quoties  monthly  during  the 
period  of  the  term.    The  doctrine  was  taken  from  the  Roman  law,  and  the  equity  of  it 
xecommended  it  strongly  to  the  Louisiana  courts.     Christy  v.  Casanave,  2  Martin  (N. 
S.)  451 ;  Beynolds  u.  Swain,  13  Louis.  193.    In  Kentucky,  where  the  tenant  is  about 
to  remove  his  effects,  attachment  for  rent  lies  before  it  is  due,  if  the  rent  be  payable  in 
money.    Poer  v.  Peebles,  1  B.  Mon.  1. 
(a)  Risley  0.  Ryle,  11  Mees.  &  W.  16. 
lb)  N.  Y.  Revised  Statutes,  vol.  i.  746,  sees.  12-17 ;  Rnssell  v.  Doty,  4  Cowen,  576; 

^  Dibble  v.  Bowater,  80  Eng.  L.  ft  £q.  76. 
1  Case  V,  Davis,  15  Penn.  80. 
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it  be  within  thirty  days  frona  the  termMatfon  of  the  tensLxm.<^yr.  (6) 
The  remedy  by  distress,  according  to  tie  common  law,  assxa^med 
the  tenancy  to  continue,  and  ceased  with  it ;  (e)  but  by  a  px-o-v^sion 
in  the  statute  of  8  Anne,  (and.  which  has  been  adopted  ij3.  -this 
country,  (d)  )  the  remedy  by  distress  is  extended  to  six  montti^s  After 
the  termination  of  the  tenaxiVs  lease,  whether  the  lease  be  f<>xr  life 
for  years,  or  at  will.  It  -vtsls  made  necessary,  imder  the  st;cft.t;x:i.te, 
that  the  landlord's  title  aind  the  tenant's  possession  should  e< 
have  continued ;  but  by  the  New  York  Revised  Statutes, 
declared  generally  that  the  distress  may  be  made  upon  any 
remaining  or  removed,  ixx  the  same  manner,  within  the  same 
and  under  the  same  provisions  and  restrictions,  as  if  the  te__, 
had  not  ended,  (e)  Th.e  distress  may  also  be  made,  under*  m^m^^ 
above  limitations,  for   all    the  arrears  of  rent  arising  during*       "tlie 


IS 

s 


tenancy,  though  the  rent  of  several  years  should  happen  to    l>^^ 
arrear.  (/)     And  in  Webber  v.  Shearman^  {g)  it  was  held,  tlx€fc.,-fc 


in 
if 


(6)  Terboss  v.  WWUamB,  5  Oowen,  407.    Goods  of  a  mere  under4enant,  who  ror«:^o-^-^ 
from  the  premises  before  any  rent  became  dae,  are  not  liable  to  distress.    It  ^vrois  1«X     he 
otherwise  if  the  goods  belon^^ed  to  an  assiffnee  of  the  original  tenant.    Acker  v.    ^^V"x*h 
eieU,  4  Hm  (N.  Y.)  \\%> 

(c)  Co.  liitt.  47,  b ;  Pennant's  case,  3  Co.  64 ;  Stanfill  v.  Hickes,  1  Ld.  Bayxo.    ^^^ 

(d)  N.  Y.  Revised  Statutes,  vol.  ii.  600,  sec.  1. 

(e)  N.  Y.  Revised  Statutes,  vol.  ii.  ftOO,  sec.  1 ;  HAd.  503,  sec  16.    The  reme<^^-      x^ 
distress,  if  the   goods  be  removed,  is  confined  to  thirty  days  after  the  removal,  a.xs<^     •^ 
remaining  npon  the  denused  premises,  to  six  months  from  the  determination  o^     ^«^ 
lease.    Bakup   v.  Valentine,  19  Wendell,  654.    The  New  York  statutes  have  Mfc-^-^^^j^ 
^ven  a  saEoznaxy  remedy  to  the  landlord,  with  the  aid  of  a  magistrate,  in  cases  '•^Ifc^.^i^-^ 
the  premises  «tre  deserted,  and  the  rent  left  in  the  arrear.    N.  Y.  Bevised  Statutes^    "*»"ol 
ii.  612.     JL  like   summary  remedy  to  obtain  possession,  where  there  are  not  goo<l.^ 

the  premises  sufficient  to  pay  the  rent,  is  given  by  statute  in  Pennsylvania,  in  18»o.  ** 

(/)  Braithwaite  v,  Cooksey,  1  H.  Blacks.  465 ;  Ex  parte  Grove,  1  Atk.  104 ;  AV^ 
V.  Williams,  S  Cowen,  601 ;  Blake  v.  De  Liesseline,  4  M'Cord,  496 ;  Sherwood  v.  : 
lips,  IS  "Wenclell,  479.    The  English  real  property  commissioners,  in  then*  repox-^ 
1829,  proposed    that  no  person  should  bring  any  action,  or  distrain  for  any  arreox-^     ^^ 
rent  after    six   years  ftx)m  the  tune  when  the  same  became  due.    This  provision    ^^, 
incorporated    into  the  statute  of  3  and  4  WiUiam  IV.  c.  27,  but  it  does  not  appi^^^^ 
actions  of  <iel>t  for  rent  upon  any  indeiUwre  of  demise:  they  may  be  brought  in  such  c 
within  twenty  years,  or  when  there  is  a  written  admission  that  the  rent  is  due.    It 
held   in  St.  Mary's  Church  v.  Miles,  1  Wharton,  229,  that  mere  lapse  of  time,  witft^ 
demand  of  payment,  was  no  evidence  by  presumption,  that  the  ground  rent,  (which, 
case  says  i»  favored  in  law,)  founded  oil  deed,  has  been  released  or  extinguished,  tho 
it  may  raise  a  presumption  that  the  arrears  have  been  paid. 
There  i^  »  variety  of  opinion  in  the  books  as  to  the  rocoveiy  of  interest  upon  reca. 

(g)  6  Hill  (N.  Y.)  20. 


t 


cannot  distrain  upon  his  sub-lessee.    Bagsdale  v,  Estis,  8  Rich.  429^ 
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the  tenant  renuun  in  the  occupation  of  the  premises  for  sever 
successive  years,  under  distinct  demises  from  year  to  year,  fro: 

Bircar.*  In  amaumt  for  rent  paf abto  in  raone;,  iQter«*t  hu  be«n  allowed.  Clark 
Barlow,  4  Johns.  1B3 ;  Obermjer  v.  Nicliolg,  6  Binncj,  159 ;  4  M'Cord,  59,  S.  P.  E 
in  debt  for  rent,  Dennisoii  v.  Lee,  6  Gill  &  Johns,  383.  On  the  contrary,  in  Cooke 
WiM,  3  Hen.  A  Hnnf.  463  -  501,  interesl  wm  held  not  to  be  rtcorenble  bj  -nj  < 
damage)  iu  debt  for  tent,  for  the  part;  had  h!i  reioed;  bj  diilTeu.  Not  recoreral 
in  Boit  in  Loniaiana,  but  from  the  judicial  demand.  Perret  v.  Dupre,  19  Lonia.  34 
Bnt  all  the  casea  agree  that,  under  the  remedj  by  diitrai,  the  rent  only,  and  not  inten 
bj  way  of  damageB,  ia  recorerable.  Bruthwaice  v.  Cooksey,  1  H.  Blacks.  4G5 ;  La 
Biog-  D.  Rattoone,  6  Johna.  43 ;  BeDnUon  n.  Lee,  6  QUI  A  Johns.  3B3 ;  Bberry  c.  Pn 
ton,  2  Chiity,  245  ;  Vechte  v,  Brownell,  8  Paige,  212.  AU  the  statute  pronaio 
rcla^vo  to  the  remedy  by  distress  assume  this  principle.  It  ia  also  adjudged  that  I 
remedy  by  dUtress  exists  only  in  cases  where  the  rent  is,  by  the  agreement  of  the  pi 
ties,  made  oaiain,  either  io  money  or  Mrvicea,  or  can  be  reduced  to  a  certainty.  Vi 
entine  u.  JackeoQ,  9  WendeU,  302.  The  N.  T.  Beviwd  StatBtea,  vol.  i.  7*7,  see.  1 
giTes  the  remedy  by  diitreea,  when  any  "  certain  services  or  certain  rent,"  reserved  o 
of  land,  is  due.  They  allow  the  owner  of  a  wharf  in  the  city  of  New  York  to  distn 
for  icAar/agt  any  goods  and  chattels  on  board  of  any  vessel  which  has  used  the  «ha 
though  the  vessel  had  removed  from  the  wharf  lo  another  part  of  tlie  d^.  See  N< 
York  Bevised  Statutes,  (edit.  1813,)  vol.  U.  sees.  312,  S17. 

Whenever  goods  are  wrongfully  distrained,  the  owner  maj  recorer  tltem  by 
action  of  leplevin.  Tliis  action  of  replevin  liea  also  in  other  eaaee,  where  good*  ha 
been  tortionsly  taken  or  detained.  Fangbnm  v.  Patridge,  7  Johns.  140.  See  alM 
Binney,  a ;  16  Serg.  &  Bawle,  300;  Baker  v.  Falea,  16  Mass.  147  ;  Peaso  v.  SimpM 
3  Fairfield,  SSI ;  Seaver  b.  Dingley,  4  Oreenl.  306 ;  IS  WsndeU,  SS ;  It  Johns.  S4 ; 
Ibid.  402  ;  19  Hud.  31 ;  20  Ibid.  467  ;  1  WendeU,  109,  to  the  same  point.  In  Seam 
V.  Baker  &  McWhisKr,  in  the  Snpreme  Conrtof  Nora  Scotia,  in  Jnl j,  I B49,  Tejdei 
was  Bnstained  after  a  learned  dlKassion,  in  the  case  of  trespass  npon  land  for  stoi 
tOTtiously  taken  from  a  qnarrj  and  worked  into  grindstones.  It  was  femierly  I 
nndersCaading  and  pnctice  in  the  English  courts  and  books,  that  replerin  was  t 
remedy  applied  only  to  a  wrongftil  distresi  for  rent,  bnt  it  has  lately  been  conaidei 
as  ^>plicable  to  any  wrongful  detention  of  chattels.  Dora  v.  Wilkinson,  9  Stark 
288 ;  1  Chitt)'  Qcn.  Pr.  811.'  This  is  now  tbe  prevalent  American  doctrine.  Bar 
Parke  said,  In  George  e.  Chamben,  1 1  Hees.  t  W.  149,  and  the  other  jndges  agrei 
that  replevin  was  a  remedy  at  common  law  in  all  cases  where  goods  are  impropei 
taken,  thongh  not  in  a  case  of  goods  taken  in  execution  nnder  acourt  of  regular  jni 
diction,  and  only  where  it  has  no  joriadiction.  Revised  Code  of  Indiana,  edit  1838, 
4Te  {  2  Blackf.  174.  176,  note  3  ;  Statute  of  Ohio,  I83I.  The  N.  T.  Revised  StMnt 
Tol.  ii.  S22,  have  also  granted  the  writ  of  replevin  whenever  goods  have  been  wroi 
Ailly  taken,  or  are  wrongfully  detained.  Bnt  the  statute  ptovidea  that  replevin  sh 
not  lie  for  goods  taken  by  warrant  for  any  tai,  astesament,  or  Ane,  nor  for  goods  seu 
on  execution  or  attachment,  nnlcss  they  be  goods  exempted  by  law  from  such  proce 
nor  imless  the  party  bath  a  right  at  the  time  to  rednce  the  goods  into  his  poaseesion.' 

In  Indiana,  by  statute,  I83I,  replevin  lies  fifr  goods  nnlawfhlly  detained,  ttaos 


*  Held  leeoverable  in  Livingston  v.  Miller,  1  Etttuu), 
Mod.  237. 

■  See  Hellor  v.  Leather,  18  Eng.  L.  &  Eq.  S30. 

•  The  action,  given  by  the  New  York  Code,  (see  Toorfiiea's  N.  Y.  Co.  Bct.  S 
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the  same  landlord,  the  whole  period  is   to  be  regarded  as  orL&    -t^rm 
for  the  purpose  of  continuirkg  tlio  right  of  distrees. 

♦But  the  object  of  tMs    -work  will  not  permit  me  to        ^^^  484 
descend  into  greater  detail,  a.ixd.  I  am  obliged  to  be  conSned 
to  a  general  view  of  the  law  oix  the  subject  of  rent,  and  the  jr^iacxody 
to  recover  it.    The  contract;   for  rent,  and  the  remedy,  are 
Btant  use  and  application  ;    ajcid  in  the  cities  and  large  towns 
are  few  branches  of  the  la-w*  that  affect  more  sensibly  the  in'fcox'^sts 
of  every  class  of  the  people,  (a)    The  law  may  be  deemed 
prompt  and  strict  with  respect  to  the  interests  of  the  landIord< 
I  am  inclined  to  think  it  is  a  necessary  provision,  and  one  dict;ci,^fc^d 
by  sound  policy.    It  is  l>est  for  the  tenant  that  he  should  feoX 


they  may  have  been  lawfoUy  talc^en.     2  Blackf.  176,  note  8 ;  Ibid.  418,  note.      So 
writ  lies  in  Micbigan,  niinois,  ^M^issonri,  Delaware,  and  Arkansas,  for  goods   -virxr 
fuUy  taken  or  detained.    Territorial  Act  of  Michigan,  April  4,  1833 ;  Reyised     J" 
of  Illinois,  edit.  1833,  p*  ^^  ;    Skinner  v.  Stonse,  4  Missoo.  93 ;  Bevised  Stata.t;^&^ 
^yVftfimm^  659  ;  3  HaxT.  (^De\.)  113.     The  decisions  in  Massachusetts  and  MAin.O' 
replevin  wiU  Ue  for  goods  u.nl&wfhlly  detained,  though  not  preceded  by  a   to 
taking,  were  foTuoded  upon  ib.e  statutes  of  1789  and  1821.    In  New  Jersey,  the   s 
reflating  the  action  of  replevin,  lies  for  goods  .toAxn  and  wrongfiJly  drained,  an<l   j 
close  adoption  of  the  ^ngUali  statate  law  on  the  subject    Elmer's  Dig.  466.     ^yrt  _  _ 
is  Bsid  in  the  booka  that  replevin  will  not  lie  for  goods  taken  in  exeaOion,  the  nalo    i 
be  taken  to  be  limited  to  cases  in  which  the  writ  of  replevin  is  sued  out  by  the  de>^ 
ant  in  the  ez:ecntion.    The  taking  of  the  goods  of  a  stranger  is  a  trespass,  and  re j>:i 
lies,  as  the  eases  above  cited  show,  when  goods  are  tortiously  taken,  and  ther^ro  ^^ 
taken  in  eacecixtion  may  be  replevied  by  a  stranger  to  it «    Winnard  v.  Foster,  2  I^-^a 
1191 ,-  Booke's  case,  5  Ck).  99 ;  PUitt  J.,  in  Qark  v.  Skinner,  20  Johns.  467 ;  I>iiaii^ 
r.  Wyckoff,  S  TV'endeU,  280 ;  L.  &  P.  Company  ».  Holbom,  2  BUickf.  267  ;  Brei^, 
Cnrtls,  3  ^airfield,  61 ;  American  Jurist,  No.  23,  art.  4,  where  this  point  is  elabojn  _ 
and  ably  discussed.    In  Virginia,  by  statute,  in  1823,  the  writ  of  replevin  is  cox^fi. 
to  the  cases  o£  distress  for  rent.    1  Rob.  Pr.  408.    This  is  also  the  case  in  Missiasx 

Wheelock  v.  Coassens,  6  Howard,  279.                                             .       ^      ^  ^ 
(a)  The  mcniern  regulations  on  the  subject  of  distress  for  rent  are  founded 
atatntes  of  a    VT.  &  M.  c  5 ;  8  Anne,  c.  14 ;  4  Geo.  H.  c.28;  llGeo.n.c.l9  ,- 
those  statiates  liave  been  redacted,  with  some  improvements,  in  New  York,  and  do 
1^  form  Uie  l>a8is  of  our  American  hw  on  the  subject  of  distress  for  rent,  in  aU      - 
states  wl.ero    tHat  remedy  prevaUs.    The  statute  of  U  Geo.  IL  c.  19,  seems  to   __ 
been   for  instance,  very  strictly  adopted  and  foUowed  m  Pennsylvama  and  Maryl^^^^ 
12  Ser^-  ^  »»wle,  218 ;  7  Harr.  &  Johns.  872,  373. 


Lonn    «»!>     1     for  the  dcUvery  of  personal  property,  is  identical  in  principle  and] 
L^'<^    old    action  of  replevin.    M'Cuidy  r.  Brown,  1  Duer,  101.    In  this  _ 

1  v.*i4r  i»  entitled  to  judgment  in  the  alternative,  for  the  recovery  of  the  possesaio:*^ 
F^^^^^rtv  if  deUvery  (hereof  can  be  had,  or  if  not,  for  the  value  thereof,  tog^^ 
Stb^2^ISe«  for  the  detention.    Fitzhugh ,;.  Wiman,  5  Seld.  559.    Seaman  r. 

M  Barb-   (N.  Y.)  240.  ^^    ^  .^^.  .,. 

»  See  Neff  v.  Thompson,  8  Barb.  (N.  X.)  218. 
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LEOTUEE    LIII. 

OP  THE  HISTORY   OP  THE  LAW   OP  TEmJBB. 

TENtTBE  is  inseparable  from  the  idea  of  pn>periy  in  land,  accord- 
ing to  tbe  theory  of  the  Engli^  la^.  All  the  land  in  England  ia 
held  mediately  or  immediately  of  the  king.  There  are  no  lancUi  to 
which  the  term  tenure  does  not  strictly  apply,  nor  any  proprietor 
of  land,  except  the  king,  who  are  not  legally  tenants.  To  express 
the  highest  possible  interest  that  a  subject  can  have  in  land,  the 
English  law  uses  the  terms  feensimple,  or  a  tenancy  in  fee,  and 
supposes  that  some  other  person  retains  the  absolute  and  nltimate 
xighl;.  The  king  is,  by  fiction  of  law,  the  great  lord  paramount, 
and  supreme  proprietor  of  all  the  lands  in  the  kingdom,  and  for 
which  he  is  not  boimd  by  services  to  any  superior,  PrtBdinm 
Domini  Regis  est  directum  Dominium^  eujue  mdhie  cmthor  est  nisi 
Deu8.  (a)  So  thoroughly  does  this  notion  of  tenure  pervade  the 
common-law  doctrine  of  real  property,  that  the  king  cannot  grant 
land  to  which  the  reservation  of  tenure  is  not  annexed,  though  he 
should  even  declare,  in  express  words,  the  grant  be  ahsqus  aUquo 
inde  reddendo,  (b)  Sir  Henry  Speln^an  (o)  defines  a  feud  to  h& 
umMfmchia  rei  immobHie  sub  eondiUone  fidei ;  vd  jus  utendi  prceoU^- 
alieno.  The  vassal  took  the  profits,  but  the  property 
*  of  the  soil  remained  in  the  lord,  and  the  seignory  of  the  *  48S 
lord  and  the  vassal's  fevd  made,  together,  saith  Spelman, 
that  ^^  absolute  estate  of  inheritance,  which  &e  feudists,  in  timo 
of  old,  called  aliodiumJ* 

This  idea  of  tenure  pervades,  to  a  considerable  degree,  the  la\9- 
of  real  property  in  this  country.  The  title  to  land  is  essentially 
allodial,  and  every  tenant  in  fee-simple  has  an  absolute  and  perfect 
title,  yet,  in  technical  language,  his  estate  is  called  an  estate  itx 
fee-simple,  and  the  tenure  free  and  common  socage.  I  presume 
this  technical  language  is  very  generally  interwoven  with  tho 
municipal  jurisprudence  of  the  several  states,  even  though  not  et 


■■* 


(a)  Co.  Litt  1,  b.  1,  a;  3  BlackJB.  Com.  105. 

(6)  Bro.  tit.  Tenures,  3,  52;  6  Co.  6,  b;  9  Co.  123,  a;  Wright  on  Tenniet,  187, 138. 
(c)  Treatise  of  Feuds  and  Tentures  by  Knight  Service,  c.  1 ;  Gloesarinm  Voc9 
Feodum. 
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axe  too  loosely  stated,  and  aire   too  faint  and  remote  to  affc>i-<2  anv 

solid  ground  for  comparisoix.       The    inatitutioDs  which  s&^:m=bl   to 

have  been  most  congenial  to   tlie  feudal  Bysteniy  were  to  l>& 

in  the  Koman  policy.     Tlxo   irclation  of  patron  and  client; 

resembled,  in  some  respects,  the  •feudal  lord  and  vassal  ^         ^»  490 

and  Niebuhr,  in  his  History    of  Rome,  (a)  declares  that 

relation  to  have  been  the    feixdal  system  in  its  noblest  forxxi..    (b) 

The  grants  of  forfeited  lands,  by  the  Roman  conquerors 

veteran  soldiers,  as  a  reeompense  for  past  service,  and ^^ 

pecially  the  grants  of  the  Emperor  Alexander  Severus,  and.    ir^    ^^^ 
time  of  Constantino,  on  tlie  condition  of  rendering  future  inili-fc^uy 
service,  aflFord  the  most  plaxisible  argument  for  deducing  the  ife 
customs  and  tenures  from  the  Roman  law.    There  were,  ho^w-^ 
strong  and  essential  xn.arlcs  of  diflFerence  between  the  two 
The  connection  between  the  patron  and  cHent  was  civil, 
military,  and  the  'Boman  estates  and  military  grants  were 
and  of  the  nature  of  allodial  property.    The  leading  points  of 


"v^er. 


Co.  latt.,  have  refened  to  tlie  several  authors  by  whom  this  opinion  has  been 

and  also  by  'wliom  it  liaa  1)0011  refiited.    I  would  further  add,  that  the  feudal 

declared,  by  I>r.  "RobeTtson,  to  have  existed  in  its  most  rigid  form  among  tKo     ^^.^^    r 

Itfexicans ;   and.  the  goyemnient  of  the  Birman  empire  is  said  to  exhibit,  at    tlxX^     ^ 

a  faithful  picture  of  Europe  during  the  feudal  ages.    The  same  resemblance^       -|^  **^' 

been  traced    among  the  Mahrattas,  and  the  Rajpoots  in  Hindostan,  and  al^o      ^     ^^^ 

island  of  Oeylon.    Bobertson's  History  of  America,  b.  7,  toI.  ii,  280;  CoK    j^-^  m..^^^ 

Embassy   to    ^va,yol.  2,  356;  Asiatic  Annual  Begister  for  1799,  tit.  Miseel:! 

Tracts,  116  ;    Ck>l.  Tod's  Annals  of  Bajpootana,  reviewed  in  Edinburgh  Revi^^ 

103.     Mi*.  I*rescott,  in  his  History  of  the  Conquest  of  Mexico,  vol.  i.  26-28, 

several  featux^ee  of  the  feudal  system  in  the  Aztec  monarchy.  '  The  country  'w 

pied  by   nixmerous  powerful  chieftains,  who  lived  like  independent  princes   ..^^^^ 

domains,    axid.   beld  them  from  the  monarch,  under  various  tenures.    Some    oC"        ^*>cu^ 

were  entailed  on  the  eldest  male  issue,  and  most  of  them  were  burdened  witlx     -^-m^J/^^^ 

ligation  o€  military  service.    Niebuhr  says,  the  feudal  system  was  obstinately 

among   tlio    states  or  cities  of  the  Etruscans,  prior  to  the  dominion  of  the 

The  governments  were  rigid  aristocracies,  with  kings  elected  for  life,  and  the       _ 

classes  were    serft.    History  of  Rome,  vol.  i.  99,  101.     Gibbon  discovered  in    ttx^^^^^^^^ 

emments  of  the  ancient  Parthian  and  Persian  empires,  the  essence  of  the  feudal 

in  grants,  l>y  tlie  king,  to  the  nobles,  of  lands  and  houses,  on  condition  of 

war.       Oibl>on'8  History,  vol.  i.  329,  343. 

(«)    -Vol.  i.  99. 

/6)    3^r.    Spcnce,  in  his  Equitable  Jurisdiction,  vol.  i.  28-49,  considers  th^      ,-5^ 
relation  of  lord  and  vassal  much  more  congenial  with  the  aristocratic  princi^^^^^^"**^^ 
prevailed  in  the  relation  of  patron  and  client,  and  patron  and  freedman,  in  th^     :^^_  titi^* 
dominion,  than  with  the  free  condition  of  the  ancient  Germans.    He  has  ©3^    '•^^-^^^^-^i. 
fvitli  m.ncli  research  and  minute  erudition,  the  usages  and  institutions  of  th^ 
Saxons.       3?art  1,  b.  1,  c  1  - 15. 

53* 


:no. 

izcs 

Occn- 


ol>- 


I£OT.  Ua]  OF  BBiftL  FBOPEBTT.  681 

*  The  better  and  the  prevatlii^  opinion,  that  the  origin   *  491 
of  tbe  feudal  STstem  is  essentially  to  be  attributed  to  the 
northern  *  Gothic  oonqueroire  of  the  Roman  empire.    It   *492 
-wwks  part  of  their  military  poliqy,  and  derrised  by  them  as 
-tbe   most  effectual  means  to  secure  their  conquests.    It  was  the 
laiTV'  of  military  occupation,  and  the  ^eat  purpose  of  the  tenure 
^was   defence.     The  chieftain,  as  head  or  representative  of  his 
Tiation,  allptted  portions  of  the  conquered  lands,  in  parcels,  to 
Ills  principal  followers,  and  they,  in  their  turn,  gave  smaller  par- 
cels to  their  sub-tenants  or  Tassals,  and  all  were  granted  under 


Tesemblance  to  gnnta  bj  military  diieft  to  their  fk^bom  soldien  and  oompanioiis,  on 
condition  of  rendering  fhtiire  militaT'  mi^'v^    H.  Savigny,  in  hia  Hiatoiy  of  the 
"B^^w^ftT*  Law  during  the  Middle  Ages,  toI.  i.  (translated  from  the  Qerman  hj  E.  Cath- 
cart»)  contends,  from  a  fnll  examination  of  original  documents,  that  the  Bomon  law 
was  kept  up  after  the  German  oonqneats,  by  the  aid  of  Roman  jndges,  and  that  the 
'former  inhabitants  in  the  provinces  oontinn^  in  the  possession  of  their  personal  fi«e- 
doooi  and  property  to  a  ooBfliderable  degree.    It  was  the  policy  of  the  Tentonic  con- 
qnerora  to  govem  their  Boman  subjects  by  the  Roman  law.    They  preserved  their 
separate  manners  and  laws,  and  ihere  arose  a  system  of  penontd  rights  and  knos.    The 
Boman  and  his  German  conqueror  resided  in  the  same  city  or  place,  each  under  his 
own  laws.    It  often  hi^pened,  said  Bishop  Agobard,  in  his  letter  to  Louis  le  Debon- 
nairo^  that  five  men,  each  under  a  difftont  law,  might  be  found  walking  or  sitting  to- 
gether.    At  first,  only  two  laws  were  admitted;  the  law  of  the  rictors,  which  was 
properly  a  territorial  law,  and  the  laws  of  the  vanquished  provincials,  which  was  per- 
sonal.    In  process  of  time  tiie  laws  of  other  German  races  conquered  by  the  Franks^ 
were  susknowledged  along  with  the  laws  of  the  victor  and  of  the  vanquished  Romans. 
Xn  tiie  Burgundian  collection  of  laws,  it  was  declared,  that  Inter  Sonuuios,  Bomanim 
legSbus  prcBcipimua  judioari.    Ibid.  voL  i.  100, 103.    With  the  Bui^ndians,  the  Boman. 
lands  were  divided  between  the  Burgundians  and  Romans.    The  former  took  half  of" 
the  house,  and  two  thirds  of  the  cultivated  lands,  and  one  third  of  the  bondsmen.   Tho 
'WesVQoths  also  deprived  the  Romans,  by  allotment  or  partition,  of  two  thirds  of  theic^ 
lands.     Ibid.  279,  S83.    In  Italy,  the  Bast-Goths,  under  Odoaoer,  took  one  third  of  tho 
land.     Ibid.  315,  316.    Mr.  Finlay,  in  his  interesting  History  of  Greece  under  th^ 
Homans,  London,  1844,  says,  that  the  Ostrogoths,  after  the  conquest  of  Italy,  allowed 
the  Romans  to  retain  two  thirds  of  tiieir  landed  estates,  and  all  their  movable  property « 
The  government  of  Theodoric  was  impartial  and  wise,  and  Italy  was  still  a  Romaic 
land,  and  the  Romans  formed  a  laige  majority  of  the  middling  classes.    The  senate 
of  Rome,  the  municipal  councils  of  the  other  cities,  and  the  old  courts  of  law,  and  ixi. 
short  the  dvil  laws  and  institutions,  existed  unchanged.    Finla/s  Hist  p.  291.    Bat 
the  Lombards,  who  succeeded  to  the  Greek  dominion  in  Italy,  took  only  one  third  or 
the  produce  of  the  Roman  estates,  and  the  Romans  were  apportioned  among  the  Loia- 
bards  as  their  hospitet,  or  guests,  and  were  chargeable  with  the  above  tribute.    liC 
Savigny  insists,  that  the  Roman  civil  institutions  in  the  provincial  cities  were  gener- 
ously allowed  by  the  Burgundians,  West-Goths,  Franks,  and  Lombards,  to  be  retained 
by  ti&e  vanquished.    Ibid.  887  -434.    In  like  manner,  after  the  conquest  of  Lombardy, 
by  Chariemagne,  it  was  left  to  the  inhabitants  to  choose  whether  they  would  be  judged 
by  their  own.  the  Boman,  or  the  French  law 
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and  towns,  but  they  claimed  a  proportiou  of  the  land  and  slaves  of 
tlie    provincials,  and   brought  their  own  laws  and  usages  with 
them,  (a)     The  crude  codes  of  the  barbarians  were  reduced  to 
"wxitlng  after  they  had  settled  in  their  new  conquests,  and  thej 
Bixpplanted,  in  a  very  considerable  degree,  the  Boman  laws,  (b) 
The    conquered  lands  which  were  appropriated  by  the  military 
cliie&  to  their  faithful  followers,  had  the  condition  of  future  mil- 
itary service  annexed,  and  this  was  ^e  origin  of  fiefs  and  feudal 
tenures.    The  same  class  of  persons  who  had  been  characterized 
as  volunteers  or  companions  in  Gormany,  became  loyal  vassals 
xuider  the  feudal  grants,  {c) 

These  grants,  which  were  first  Called  benefices,  were,  in  their 
origin,  for  life,  or  perhaps  only  for  a  term  of  years,  (d) 
*  The  vassal  had  a  right  to  use  the  land  and  take  the  profits,    *  495 
and  he  was  bound  to  render  in  return  such  feudal  duties 

(a)  The  barbarian  conquerors  of  Gaul  and  Italy  generonslj  allowed  erery  man  to 
elect  by  what  law  he  would  be  goremed.  Esprit  des  Loix,  b.  28,  c.  2 ;  HoUam  on  the 
Middle  Ages,  rol.  i.  83.  But  Savigny  insists,  that  the  law  by  which  CTery  man  was  to 
be  ^oT^emed,  was  determined  by  birth,  and  not  by  election  or  free  choice,  and  he  enters 
into  an  elaborate  and  critical  discussion  on  the  point.  History  of  the  Bomoa  Law, 
T^ol.  i.  134-150. 

(6)  Esprit  des  Loix,  b.  28,  passim;  Ibid.  b.  SO,  c  6,  7,  9.  Montesquieu  has  given  a 
very  interesting  account  of  the  institutions  and  character  of  the  laws  of  the  northern 
nations,  which  they  introduced  and  established  in  France,  Spain,  and  Italy,  and  the 
straggle  which  those  laws  and  usages  maintained  with  the  proyincial  laws  of  the  Ro- 
nians.     See  also  Spence's  Inquiiy,  b.  8,  c  2,  3. 

(c)  Esprit  des  Loix,  b.  3,  c.  16 ;  2  Blacks.  Com.  45, 46. 

{d)  Hallam  on  the  Middle  Ages,  toI.  i.  89,  insists,  in  opposition  to  most  of  the  writ- 
era  on  the  feudal  system,  that  these  beneficiary  grants  were  never  precarious  and  at 
■will.     He  controverts  on  this  point  the  position  of  Craig,  Spclman,  Du  Cange,  Mon- 
tesquieu, Mably,  Bobertson,  and  all  the  other  feudists.    It  is  worthy  of  notice,  that 
Ijord  Ch.  B.  Gilbert,  in  his  Treatise  on  Tenures,  2,  8,  considered  feuds  to  have  beei% 
originally  for  life.    Sir  Francis  Falgrave  says,  that  the  feudal  benefice  was  never  helc]. 
lor  a  shorter  term  than  the  life  of  the  grantee,  and  that  the  Teutonic  nations  toolc 
their  plan  of  the  beneficiary  or  feudal  tenure  finom  the  Boman  beneficiary  system. 
which  consisted  in  the  assignment  of  a  particular  portion  of  land  as  the  price  of  milj . 
tary  service.    The  Bise  and  Progress  of  the  English  Commonwealth,  vol.  i.  495  -  501 . 
The  uncertainty  that  pervades  this  subject  seems  to  be  the  necessaiy  result  of  the  uu> 
fixedness,  disorder,  and  chaos  into  which  everything  was  thrown  during  the  transition 
state  ftom  the  migratory  and  predatory  life  of  barbarians  to  the  settled  life  of  coltivi^ 
tors.    This  is  the  view  of  the  subject  taken  by  M.  Guizot,  in  his  Histoiy  of  Civiliza- 
tion  in  Europe;  and  be  says  that  benefices  for  years,  for  life,  and  hereditary  benefices, 
existed  together  at  the  same  time,  and  that  even  the  same  lands  passed,  in  a  few  years, 
through  these  different  stages.    Even  the  institutions  of  monarchy,  of  the  feudal  rela> 
tion  of  lord  and  vassal,  and  assemblies  of  fteemen,  existed  at  the  same  time,  and  were 
continually  confounded  and  continually  changing. 
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*  The  precise   time  when  benefices  became  hereditary  is     * 
uncertain.      Tliey   began  to  be  hereditary  in  the  age  of 
Charlemagne,  who  facUitated  the  conversion  of  aUodial  into  fe 
estates,  (a)        The  perpetuity  of  fiefs  was  at  last  established  1^ 
general  law,  wliich  aflowed  fiefe,  in  imitation  of  allodial  estates 
descend  to    the   children  of  the  possessor.  (6)    The  perpetuit:^- 
:fiefs  was    established  earlier  in  France  than  in  Germany  ;       -^ 
throughout   tlie  contment,  it  appears,  they  had  become  heredit^i. 
and  accompaiiied  with  the  right  of  primogeniture  and  all  the 
incidents   pecixliar  to  feudal  governments,  long  before  flie 
era  of  the    I^onnan  conquest,  (c)     The  *  right  of  primo- 
geniture, axid    preference  of  males  in  the  line  of  succession, 
became  mctxims  of  inheritance,  in  pursuance  of  the  original 
itary  policy  of  the  feudal  system.     It  was  the  object  of  these  ^ 
to  preserve  the  fee  entire  and  undivided,  and  to  have  at  all  ti 
a  vassal  oompetent,  from  his  sex  and  age,  to  render  the  mili 

(o)  Cnds,  Jiis    I'ondale,  Ub.  1,  Dig.  4,  sec.  10.     The  AbW  de  Mably,  in  his   

vadoDs  sur  l*^tiBt;.  do  Franoe,  b.  2,  c.  5,  note  8,  says,  that  Loois  le  Debonnaire,  tt^, 
and  SQCcessor  o£*   Cbarlemagne,  first  rendered  fie&  hereditary  in  France ;  but  a  j 
anthority  satys,  tli»t  hereditary  benefices  existed  under  the  first  race  of  French 
or  before  P'opiM^*  ^i**®  father  of  Charlemagne.    Hallam  on  the  Middle  Ages,  vol.  i^ 
lb)  TliiB    ^w«ia   "by  a  capitulary  of  Charles  the  Bald,  A*  D.  877.    Esprit  des 
b.  31,  c  25. 

(c)  Cr»«,  i«^   **^*  ^"^  Feudale,  lib.  1 ;  Dig.  4,  De  Fendonim  Origine  et  Pro| 
has  given  axi.  interesting  snnunaiy  of  the  history  of  feuds.    He  traces  them  from:^ 
infancy,  ^wljerii.  they  were  precarious,  or  at  will,  to  then-  youth,  when  they  were  f^, 
or  deaoond-ed.  *o  th©  wns  only,  between  the  year  650  and  the  ascension  of  Charlei 
in  the  yeax-  ©OO  ;   and  to  their  advancement  towards  maturity  under  the  reign 
KmpexoT'   CoTirad.  IL,  when  th^  descended  to  grandchildren  and  to  brothers     ^ 
caae  of  pa*»mal  fends ;  in/eudo  patemo,  et  rum  infeudo  noviter  acquisitQ.    The  la^.^^ 
tn  the  sud^rttiicix^K  progress  of  feuds,  was  when  they  were  clothed  with  the  g^n^^^ 
txibx&tea  of  lieTeditaiy  estates.    See,  also,  Cbnsuetndines  Feudorum,  b.  1,  tit.  ^ 
S   tit.  I.'l-  ;  ^8p^^  ^^  ^iX)  ^*  ^^>  ^'  ^>  ^^f  SI,  32 ;  Inst,  an  Droit  Fran9ai8,  par 
'    tOTSk.  i.  "h.  %»  e.  2,  Bes  Fiefii ;  Hallam  on  the  State  of  Enrope  during  the  Middle 

-vol.  i-  ^^»  ^^'     "^^  ®*^*^  ^^  Fiefe,  under  the  title  of  Consuetodines  Feadc>*.  ^^^ 

euppoaed  (Spehnan's  Glossary,  Voce  Feodum)  to  have  been  compiled  by  two  3^fc^J^^^^^^7s 
\Kwyera,  A.  D-  1 170,  from  the  law  of  fiefs  in  Lombardy ;  but  Voet,  in  his  ^^i^r^^^  ^  * 
f  eQ!6^>  sec.  2,  says,  that  it  is  uncertain  who  were  the  authors  of  the  collectloix  J^ 
^Q^  of  feudal  law  is  usually  annexed  to  the  Corpus  Juris  Civilis,  and,  therefo^^^ 
•veniently  accessible  to  the  American  lawyer.    It  is  the  source  from  which    w^ 
lawyers  and  historians  have  drawn  much  of  their  knowledge  of  the  feudal  J^^' 
dence  of  continental  Europe.    Mr.  Butler  says,  it  attained  more  authority  in  tl^^  ^^, 

of  justice  than  any  other  compilation,  and  was  taught  classically  in  most  of  tl^      ^^^^Xi^-tT 
mies  of  l^T  "*d  Germany.    It  has  justly,  according  to  Craig,  the  force  and  ^^  ^^ 
of  law,  hy  the  consent  of  almost  all  nations ;  ex  comensu  pene  omnium  gentiura,       ^^^ 
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by  ixilieTitance.  ^  In  these  respects  allodial  estates  were  the 
very   reverse  of  lands  held  by  a  feudal  *  tenure.    Land,    *  499 
ixnder  that  servitude,  was  locked  up  from  commerce,  and 
froixx  that  control  over  it  by  the  owner  which  is  so  necessary  in  the 
iixteroourse  and  business  of  social  life.    But  it  appears  to  be  well 
ascertained,  that  the  feudal  policy  was  gradually  adopted  through- 
oirt  Europe,  after  the  overthrow  of  the  western  empire,  upon  the 
principle  of  self-preservation.     The  turbulent  state  of  society,  con- 
8eq.u.ent  upon  the  violent  fall  of  that  empire,  and  the  want  of  regu- 
lar  government  competent  to  preserve  peace  and  maintain  order 
and.  justice,  encouraged  and  recommended  the  feudal  association. 
A.  feudal  lord  and  his  vassals,  connected  by  the  mutual  obligation 
of  protection  and  service,  acted  in  concert  and  with  eflScacy.     The 
strength  and  spirit  of  these  private  combinations  made  amends  for 
the  weakness  of  the  civil  magistrate.     A  proud  and  fierce  feudal 
chief  was  sure  to  revenge  an  injury  offered  to  himself  or  any  of 
his  dependents,  by  the  united  force  of  this  martial  combination. 
Much  higher  compositions  were  exacted,  even  by  law  and  in  the 
courts  of  justice,  for  injuries  to  vassals,  than  to  allodial  proprie- 
tors, (a)     The  latter  were,  in  some  meastire,  in  the  condition  of 
aliens  or  outlaws,  in  the  midst  of  society  ;  and  the  feudal  tenants, 
Tinited  by  regular  subordination  luider  a  powerful  chieftain,  had 
the   same  advantage  over  allodial  proprietors,  as  has  been  justly 
observed  by  an  eminent  historian,  (b)  which  a  disciplined  army 
enjoys  over  a  dispersed  multitude  ;  and  were  enabled  to  commit, 
-with  impunity,  all  injuries  upon  their  defenceless  neighbors.    Allo- 
dial proprietors,  being  thus  exposed  to  violence  without  any 
adequate  legal  protection,  were  forced  to  *  fly  for  shelter    *  50O 
-within  the  inclosure  of  the  feudal  association.    They  sur- 
rendered their  lands  to  some  powerful  chief,  paid  him  the  rever-- 
ential  rights  of  homage  and  fealty,  received  back  their  lands  imder^ 
the  burdensome  services  of  a  feudal  tenure,  and  partook  of  the  se-- 
curity  of  vassals,  at  the  expense  of  the  dignity  of  freemen.     Alio— 
dial  estates  became  extinguished  in  this  way  and  from  these  causes  ^ 

(a)  Montesqnien,  in  his  account  of  the  changes  of  allodial  into  feudal  estates,  says, 
it  was  the  priTilegc  of  a  vassal  of  the  king,  by  the  Salic  and  Biparian  laws,  that  the 
slayer  was  to  pay  600  sous  for  killing  a  vassal,  and  200  sous  for  killing  a  freeman  or 
allodial  proprietor,  whether  Frank  or  barbarian,  and  only  100  sons  for  killing  a  Ho- 
znan  1    Esprit  des  Loix,  b.  31,  c.  8. 

(6)  Hume's  Histoiy  of  Enghuid,  Appendix,  yoL  IL 
VOL.  ui.  '54 
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universal  ostatblistanflnt  of  the  feadal  t^ures.  There  is  no  j> 
sumption  oxr  fitdinisalon  in  the  English  lav  of  the  existence  of  aJ.- 
dial  lands,  Tliey  are  all  held  by  some  feudal  tenure.  Tli& 
were  traces  of  feudal  grants,  and  of  the  relation  oi  lord  and  ya^s 
in  the  tinxe  of  the  Anglo-Saxons ;  but  the  formal  and  regular  ^ 
tablishmeixt  of  feudal  tenures  in  their  genuine  character,  and  w-i 

all  their  fnxits  and  services,  was  in  the  reign  of  WilUam  the  Co 

queror.  (6) 


W   The    oxaiMiices  of  William  the  Norman,  wtablUhii^ 
to  be  held.  J^^  heredUario  inperpetuvm,  are  quoted  aa  authentic  by  the  most  learned 
the  EnglisU    larwyera;  (Wright  on  Tenuiea,  §5-76;  Blacka.  Com.  vol.11.  60;)    a 
thejr   are   coUectod  in  Lambard'a  Archaionomia,  170;  L.  L.  Con<i.  Wm.  I.  c.  62, 
Those   Ittws    pTirport  to  have  been  enacted,  per  commvM  conctUum  totius  regm.  ^ 
S*nuxcis  X^^agratve,  in  hia  Riae  and  Progress  of  the  English  Commonwealth,  vol.  n. 
Rives    tilio    original  text,  hitherto  unpublished,  of  the  statute  or  capitular  of  the  It 
aaa.    ooatoms   granted  by  WiUiam  the  Conqueror  to  the  English,  and  professing  to 
the  8&nae  as  the  laws  of  Edward  the  Confessor-    It  is  a  curious  and  interesting  lao; 
ment;  of  tiie    written  Anglo-Saxon  law  first  diffused  into  the  common  law.    It  is 
voted.    pirixioipaUy  to  criminal  jurisprudence,  and  relates  speciaUy  to  pecuniary  fi 
aaa.     tlxej    efi&cacy  of  frank-pledges.    Vassals  were  bound  to  the  soU  and  could 
deiMtrt^  nor,  on  the  other  hand,  could  they  be  expeUed  by  their  lords.    T^ey  ^ 
chM€ri9  or  viilains,  and  not  slaves  or  serfs,  and  their  rents  and  dudes  were  fixed  by  <: 
tODx.       INo  Christian  could  be  sold  to  a  foreign  country,  nor  especially  to  infidels. 
Bales  of   any  chattel,  to  the  value  of  four  denarii,  were  good  without  four  witneases 
the    ^Yxr^li  or  country  village.    He  granted  peace  and  immunity  to  the  ^^^^J^^ 
X>e&tlx  ^wsu  to  be  inflicted  for  many  crimes,  but  not  for  sUght  ones;  turn  enim  debet 
r>t3p€Mnt>€Z    €Meri  faUitra,  quim  od  imaginem  mtam  DeuM  candidU  et.  aangtdnis  mu  p: 
»^«lew*»«  -    the  force  of  Christianity  as  well  as  of  penal  law  was  thus  appUed  to  t^®  P^^ 
err^sOaoix  of  peace   aad  the  security  of  persons  and  property.    The  first  act  of  bax 
leslalat&oxx  waa  by  Ethelbert,  king  of  Kent,  and  it  was  in  the  imperial  style,  as  t^ 
tli«    iLing   dmted  or  wuUd  with  the  advice  of  his  councU  or  iwtajn.    The  dignifi.^ 
eler^y ,   who  were   the  sole  depositories  of  learning  and  of  rank,  with  the  thanes     « 
xiol>]li«y ,  were  members  of  that  council.    Speace's  Equitable  Jurisdiction,  vol.  1. 


1.2,   13 


Xt;  luis  been  a  subject  of  great  dispute,  and  one  which  has  occasioned  the  ia<^/^1 
»loci8   investigations,  whether  feudal  tenures  were  in  nse  among  the  Saxons.     ltu» 
to  las  a.  question  of  no  moment,  and  it  is  nowhere  anything  more  than  a  pomt  of  s^^ 
illative  and  hiatorkal  curiosity;  but  even  in  that  view  it  may  command  the  ^"^^ti 
of    tl^e   legal  antiquarian.    Though,  in  a  general  sense,  miUtaiy  services  and  &^ 
miel^t  have  been  known  to  the  Anglo-Saxons,  yet  the  weight  of  authority,  ev^ 
orpposition  t»  such  names  as  Coke  and  Sdden,  would  rather  seem  to  be  in  favor  ot 
eondusion,  that  hereditary  fie&,  with  their  servitudes,  such  as  aid,  wardship,  J^"^*^^":"*^ 
•»A  perhapa  reUer  (for  Sir  Henry  Spelman  and  Mr.  HaUam  diflfer  on  that  point,;  vir. 
Introduced  by  the  Conqueror.    Spelman  wrote  his  ^reat  work  on  Feuds  and  T^vi 
l>y  Knight  Service,  to  refute  the  argument  of  the  Iri^h  judges,  and  to  support 
position  in  hia  Glossary,  that  feuds  were  introduoed  ^t  the  Norman  Conquest,  ana 
i^ts  that  fe,,^  ^^  ^^^  heieditary  in  England  under  the  Saxon  dynasty.    H^   , 
Clares,  that  theie  is  not  a  single  charter  in  the  Saxoa  tongue,  before  the  Conqueati^ 
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*  502       *  The  tenures  which  were  autboritatiyely  established  in 
England,  in  the  time  of  the  Oonqueror,  were  principally  of 

which  any  feudal  word  ia  apparenU/  expressed.  Hia  diacassioQ  of  the  general  qitea- 
tion  is  distingaished  for  its  acuteness  and  research,  and  he  has  been  followed  in  bis 
opinion,  either  wholly  or  in  a  great  degree,  by  Sir  Matthew  Hale,  Sir  Martin  Wright, 
Sir  William  Blackstone,  and  Mr.  Bader.  To  these  great  authorities  may  be  added 
the  equal  name  of  Mr.  Burke,  who,  in  his  admirable  Abridgment  of  English  Hisloiy, 
b.  2,  c.  7,  maintains  the  position  that  the  Anglo-Saxons,  those  ruthless  conquerors, 
who  swept  before  them  the  laws,  language,  and  religion  of  the  ancient  Britons,  and 
lived  in  savage  ignorance  amid  the  ruins  of  Roman  arts  and  magnificence,  knew  noth- 
ing of  hereditary  fie6,  or -anything  analogous  to  feudal  tenures.  Craig,  in  his  learned 
and  elaborate  work  on  the  feudal  law,  is  Equally  of  opinion  with  Spelman,  (and  he 
preceded  Spelman  in  his  inquiry,)  that  tlie  feudal  law  was  first  introduced  into  England 
by  William  the  Conqueror.    Jus  Feudale,  lib.  1,  Dig.  7. 

Mr.  Turner,  on  the  other  hand,  in  his  history  of  the  Anglo-Saxons,  throws  the 
weight  of  his  authority,  and  great  Saxon  learning,  into  the  opposite  scale.  He  says, 
there  can  be  no  doubt,  that  the  most  essential  part  of  what  has  been  called  the  feudal 
system,  actually  prevailed  among  the  Anglo-Saxons.  He  admits,  that  though  all  their 
lands  were  charged  with  the  trinoda  necessitas,  yet  that  the  military  service  (the  moat 
material  of  those  three  servitudes)  might  be  commuted  by  a  pecuniary  mulct,  and  all 
lands  were  hereditary  without  primogeniture.  These  admissions  destroy  the  force  of 
his  conclusion.  Turner's  History,  vol.  ii.  541,  542,  or  Appendix,  No.  4,  b.  6,  c.  3. 
The  trinoda  necessitas,  or  liability  for  repairing  fortresses  and  bridges,  and  for  the  mili- 
tary service  of  the  state,  was  coeval,  Mr.  Spence  thinks,  with  the  Saxon  division  of 
the  conquered  lands,  and  was  not  feudal  obligation.  Equitable  Jurisdiction,  voL  i.  p.  9. 
In  the  recent  History  of  Boroughs  and  Municipal  Corporations  in  England,  by  H.  A. 
Merewether  and  A.  J.  Stephens,  vol.  i.  69,  they  are  also  of  opinion,  that  the  material 
parts  of  the  feudal  tenure  did  exist  before  the  conquest,  and  that  the  Normans  brought 
over  only  some  of  the  more  severe  provisions  and  heavier  services  of  the  feudal  tenure. 
Mr.  Reeve  and  Mr.  Hallam  perceive,  in  the  dependence  in  which  free,  and  even  noble 
tenants,  held  their  estates  of  other  subjects  under  the  Anglo-Saxon  constitution,  much 
of  the  intrinsic  character  of  the  feudal  relation,  though  in  a  less  mature  and  systematic 
shape  than  it  assumed  after  the  Norman  Conquest  Beeve's  History  of  the  English 
Law,  vol.  i.  9.  Hallam  on  the  Middle  Ages,  vol.  ii.  c.  8,  part  1.  It  would  be  pre- 
sumption in  me,  even  if  the  occasion  called  for  it,  to  attempt  much  discussion  of  such 
a  question,  inasmuch  as  I  have  no  means  of  access  to  original  documents.  There  is 
one,  and  only  one  Saxon  monument  which  I  have  examined,  and  I  would  suggest, 
though  with  very  great  diffidence,  that  the  Anglo-Saxon  laws,  as  collected  and  trans- 
lated from  Saxon  into  Latin,  by  William  Lambard,  in  his  Archaionomia,  (Wheelock's 
edit.  Cambridge,  1644,)  seem  to  show  sufficiently,  by  their  silence  on  the  topic  offends, 
and  by  the  general  tenor  of  their  provisions,  that  the  feudal  system  was  not  then  in 
any  kind  of  force  or  activity.  These  laws  are  the  crude  productions  of  a  semi-barba- 
rous race.  Their  chief  objects  were:  (1.)  The  preservation  of  the  peace ;  (2.)  The 
settling  the  rate  of  pecuniary  mulcts  or  compositions  for  all  sorts  of  crimes,  and  when 
corporal  punishment  was  resorted  to,  the  prescription  was  cruel;  (3.)  The  settling  of 
the  ceremonies  of  religious  observances,  and  the  oaths  of  the  purgation  and  proof  in 
judicial  trials ;  (4.)  The  regulation  of  the  fraternities  of  frank-pledges.  Thoee  laws 
are  evidence,  however,  of  the  existence  and  great  extent  of  the  evils  of  predial  and 
domestic  servitude;  and  they  show,  also,  even  amidst  their  gross  superstitions,  numer- 
ous indications  of  the  dviludng  genius  of  Christianity,  and  the  efifect  of  religious  disd- 
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wo  Kinds,     accordiDg  to  the  services  aimejced.    They 
were  eithexr  termres  hj  hmght^ervioey  in  which  the  services, 


I^eaad 


i^de  a  d  '^^'*^****^*»  "*  taming  savage  manners,  and  incnlcating  npon  the  minds 
Anrfo-S     *      ^^*"**^  i)eople  the  obligations  of  peace,  good  order,  and  justice.    As 
^^^    la.'w^  contained  very  few  regulations  concerning  private  dvil  rig^h. 


hfls  been,   n-n  ■  ~  "  ~  ~ 

jj.  .         "^T>X>08ecl  that  those  rights  were  under  the  government  of  Boman  law^; 

Hj        ,  ?  'WitH    ibe  original  natives.    An  impenetrable  obscurity  appears  to  hang   * 
reseA    i^*^*  ^^^  tilie  Anglo-Saxon  institutions ;  and  the  toilsome,  deep,  acute,  and  sp£ 

ea    o€     Sliaron  Turner  and  Sir  i^cis  Palgrave,  in  Anglo-Saxon  hist;c» 
and  fi  ^  **^^   ^f<i«tder  in  a  labyrinth  of  investigation,  from  which  he  derives  little  be 
^^     finda  it;  difficult  to  preserve  his  conrage  in  the  investigation.    Sir  Francis  Palt,_  ^ 
ac^i-^-    ^  ^*^^  laws  of  Alfred  are  entirely  silent  with  respect  to  those  institutions,  wlii 
,      "^^    "^^^    later  historians,  are  to  be  ascribed  to  his  sound  policy  and  wisdom.. 
ii»idera,l>l^    portion  of  the  Anglo-Saxon  law  was  never  recorded  in  writing,  aa<a 
g^^  not;  &  single  law,  and  hardly  a  single  docnmei^t,  from  which  the  course  of  tbie 
^"^^^^^  lax^^  €»n  be  inferred.    FalgiBve's  Rise  and  Prognsss  of  the  English  Contu^, 
J^^TO»  vol,  i.  pp.  47^  59.    The  feudal  system  was  created  by  the  union  of  Boman   1 
.     ■^^'l^aarian  usages ;  and  as  to  the  perplexed  question  relative  to  the  existence  or  r 
*^^^  ^^  an  Anglo-Saxon  feudal  system,  Sir  Francis  concludes  that  the  main 
^^^.^^*^^^®en  Anglo-Saxon  feudality  and  the  Normal  feudal  system,  consisted  xrx 
^j^.  *>lislMQaotit  in  the  latter  era  of  a  more  certain  canon  of  descent  and  inheritance. 
laux^  of  the  heir  became  an  absolute  right,  and  the  lord  lost  any  discretionary  pow^ 
^njnxig    the  renewal  of  the  grant.    Fendid  principles  were  applied,  under  the  8 
™^»    Egl>ert,  to  insure  the  suprraoacy  of  the  crown.    The  beneficiary  system  had  «^ 
^^li^?  ooCore  interwoYen  with  the  munknpal  law.    It  was  now  enfbroed  upon  the  dep^ 
^^^  ^^  '^^^  crown,  and  introduced  into  Grermany,  where  feudality  had  become  a  mi 
engir^e  of  power  in  the  Carlovtegian  empire.    Ibid.  vol.  i.  c.  19,  pp.  576-587. 

^*®    "Worthy  of  observation,  and  goes  in  confirmation  of  the  conclusion,  that;     , 

^nsHsl^   law  of  fends  was  essentially  of  Norman,  and  not  of  Anglo-Saxon  ori^^ 

tA&t    allodial  lands  were  changed  into  feudal  throughout  the  kingdom  of  Scoa^^ 

^*^^  "*'^®  feudal  structure  completed  there,  about  the  same  time  with  the  like  revoliit;^ 

»    lAxided    property  in  England.    This  event  took  place  under  -Malcolm  HI., 

l>«ig»n.  liis  reign  A.  D.  1057.     Dalrymple's  Essay  on  the  History  of  the  Feudal  ] 

«rty,  ao,  21.    Though  Craig  admits  that  the  feudal  law  was  unknown  in  Sea 

t>efore   tlie  year   looo,  yet  he  is  of  opinion  that  it  was  introduced  into  Scotland  beC5 
It   -was    \xsed  in  I^ngiand ;  and  he  faisists  that  it  existed  in  Scothmd,  with  the  ia 
cLexxts  of  wardship,  marriage,  and  relief,  some  time  before  the  Conquest    Jus  Feua 
Irtj-   1,  Dig.  8. 

A.-nothcr  qnestion  arising  in  the  aadent  history  of  the  English  law  is,  whether 
great  similarity  hetween  the  andent  laws  of  England  and  those  of  the  Duchy  of  ^i^ 
xnaxidy,  was  produced  by  the  exportation  of  the  BngUeh  laws  into  Normandy,  or 
™^*^**"®"  ^^  ***®  Norman  laws  mto  Enghmd.    Sir  Matthew  Hale,  in  his  History^ 
*^*      u™?^*^  ^^w,  c.  6,  will  not  aUow,  as  Lord  Coke  had  refused  to  allow  before  l^j 
^at  the  English  took  their  Uws  from  the  Norman  race,  and  he  insists  that  the  iavv^ 
to  ^*G    ^^"^^  "*  the^greater  part  thereof,  borrowed  from  the  English.    He  app 
ti         of  ^^   <>>u8tumier  de  Nonnandie,  and  which,  he  says,  was  compiled  after     ^ 
"^       ^Qg   John.    This  venerable  code  of  Nornaan  laws  and  usages  is  intere^^^ 
Wndn*^  '^**'^^«  who  are  fond  of  the  study  of  legal  antiquities.    I  am  indebted  tck 
BVcnch**  ?^**   English  hiwyer  for  the  possession  of  a  copy  of  die  work,  hi  Nor^^ 
'  ^^^  **  ifStin  commentary,  neatly  printed  at  Boucn,  A.  D.  1539. 
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marriage^  was  enormously  severe  for  many  ages  after  the  Norman 
Conquest,  and  even  down  to  the  reign  of  the  Stuarts.    Upon  the 
death  of  the  tenant  in  eapUcj  his  land  was  seized  by  the  crown, 
and  an  inquisitio  post  mortem  taken  before  the  escheator,  stating 
the  description  and  value  of  the  estate,  and  the  name  and  age  of 
the  heir.     The  adult  heir  appeared  in  court  and  did  homage  to 
the  king,  and  paid  his  relief  and  recovered  the  estate.    If  the  heir 
was  a  minor,  the  land  remained  in  wardship  until  he  was  of  age, 
and  sued  out  his  writ  de  (state  probanda,  and  imder  that  process 
he  procured  his  release  from  wardship.    The  sale  of  the  marriage 
of  the  heir,  whetlier  male  or  female,  was  a  valuable  perquisite  to 
the  king  or  his  grantee.    The  ward  was  in  contempt  if  he  or  she 
refused  the  proffered  match.    In  the  reign  of  Henry  n.,  the 
crown  wards  were  inventoried  *  like  the  slaves  of  a  planta-    *  50S 
tion;  and  according  to  the  assizes  of  Jerusalem,  the  matron 
of  sixty  years  might  refuse  a  husband  without  incurring  the  penal- 
ties of  a  contempt,  (a)    The  abuses  of  the  feudal  connection  toob:^ 
place  equally  in  other  parts  of  Europe ;  but  the  spirit  of  rapacity- 
met  with  a  more  steady  and  determined  resistance  by  the  Englisli 
of  the  Saxon  blood,  than  by  any  other  people.     Iliis  resistance 
produced  the  memorable  national  compact  of  Magna  Charta,  which 
corrected  the  feudal  policy,  and  checked  many  grievances  of  the 
feudal  tenures ;  and  the  intelligence  and  intrepidity  of  the  House 
of  Commons,  subsequent  to  the  era  of  the  great  charter,  enabled, 
the  nation  to  stru^le  with  better  success  tiian  any  other  people 
against  the  enormous  oppression  of  the  system. 

A  feofiBnent  in  fee  did  not  originally  pass  an  estate  in  the  sense 
we  now  use  it.    It  was  only  an  estate  to  be  enjoyed  as  a  benefice^ 
without  the  power  of  alienation,  in  prejudice  of  the  heir  or  the 
lord ;  and  the  heir  took  it  as  a  usufructuary  interest,  and  in  de- 
fault of  heirs,  the  tenure  became  extinct,  and  the  land  reverted 
to  the  lord.    The  heir  took  by  purchase,  and  independent  of  the 
ancestor,  who  could  not  alien,  nor  could  the  lord  alien  the  seignory 
without  the  consent  of  the  tenant.    Tliis  restraint  on  alienation 
was  a  violent  and  imnatural  state  of  things,  and  contrary  to  the 
nature  and  value  of  property,  and  the  inherent  and  universal  love 
of  independence.  It  arose  partly  from  favor  to  the  heir,  and  partly 
from  favor  to  the  lord ;  and  the  genius  of  the  feudal  system  was 


(a)  Sullivan's  Lectares,  lee  18;  Harg.  n.  65^  to  lib.  2,  Co.  Liu. ;  Qnar.  Ber.  No. 
77,  p.  59. 
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originally  so  strong  in  favor  of  restraint  upon  alienation,  that  by  a 
general  ordinance  mentioned  in  the  Book  of  Fiefs,  (b)  the  liand  of 
him  who  knowingly  wrote  a  deed  of  alienation  was  directed  to  be 
struck  off. 

The  first  step  taken  to  mitigate  the  severe  restriction  upon 
*  507  *  alienation  of  the  feudal  estate  was  the  power  of  alienation 
by  the  tenant  with  leave  of  the  lord,  and  this  tended  to 
render  the  heir  dependent  upon  the  ancestor.  Tlie  right  of  aliena- 
tion was  first  applied  to  the  lands  acquired  by  the  tenant  by  pur- 
chase ;  and  Glanville  says,  (a)  that,  in  his  time,  it  was,  generally 
speaking,  lawful  for  a  person  to  alien  a  reasonable  part  of  his  land 
by  inheritance  or  purchase ;  and  if  he  had  no  heirs  of  his  body,  he 
might  alien  the  whole  of  his  purchased  lands.  If,  however,  he  had 
a  son  and  heir,  he  could  not  disinherit  him,  and  alien  the  whole, 
even  of  his  purchased  lands.  The  restraint  was  almost  absolute 
when  the  tenant  was  in  by  descent,  and  quite  relaxed  when  be  was 
in  by  purchase ;  and  there  was  no  distinction  on  this  subject, 
whether  the  fief  was  held  by  a  military  or  socage  tenure.  The 
free  alienation  of  land  conmienced  with  burgage  tenures,  and  was 
dictated  by  the  genius  of  commerce.  (6)  The  next  variation  in 
favor  of  the  tenant  was  the  right  to  alien  without  the  lord's  li- 
cense, when  the  grant  was  to  him  and  his  heirs  and  assigns,  and 
the  general  right  of  alienation  seems  to  have  been  greatly  increased 
and  extensively  established,  in  the  age  of  Bracton.  (c)  The  ten- 
ant gained  successively  the  power  of  alienation,  if  the  grant  was 
only  to  him  and  his  heirs ;  and  the  power  to  charge,  or  incumber 
the  land.  The  lord's  right  was  still  further  affected  by  acts  of 
Parliament  and  judicial  determinations,  for  the  fee  was  made 
subject  by  eligit  to  the  tenant's  debts,  and  also  by  process  under 
the  statutes  merchant  and  staple,  (d)  It  was  further,  and  as  early 
as  the  reign  of  Edw.  in.,  made  subject  to  the  dower  of  the  wife,  (e) 

(b)  Lib.  2,  tit.  55. 
(a)  B.  7,  c.  1. 

(6)  Dalrymple's  Essay  on  Feudal  Property,  c.  S,  sec.  1. 

(c)  Bracton,  b.  2,  c.  5,  sec  4,  7 ;  c.  6,  fol.  IS,  b ;  c.  27,  sec  1. 

(d)  West,  2,  13  Ed.  I.  c.  18;  also  13  Ed.  L  De  Mercatoribns,  and  97  Ed.  HI 
Under  the  statute  of  Be  Mexcatoribns,  the  whole  of  a  man's  lands  were  liable  to  be 
pledged  in  a  statute  merchant  for  a  debt  contracted  in  trade,  thpugh  only  a  moiety 
thereof  was  delivered  oyer  by  ekffit  for  any  other  debt.  The  statate  of  1  and  2  Vict, 
c.  110,  has  now  made  the  whde  of  the  lands  liable  to  the  degit. 

(e)  Bro.  tit.  Dower,  pi.  64. 
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Subinfeudation    ^ras  also  an  indirect  mode  of  transferriug 

the  fief,  *  and.  resorted  to  as  an  artifice  to  elude  the  feudal    *  ^  O  S 

restraint  upon,  tlie  alienation ;  and  by  the  time  the  statute 

of  Quia  Elmptores,  18  Edward  I.,  was  enacted,  prohibiting  sixl> 

feudations  to  all  but  the  king's  vassals,  this  feudal  restraint 

essentially  -va^nislied,  and  the  policy  of  that  statute  was  to  recall 

stability  stnd  perpetuity  of  landed  estates,  (a) 

Successive    improvements  in  tlie  character  of  the  estate  and 
condition  of  the  tenant  greatly  relieved  the  nation  from  sonx^ 
the  prominont    evils  of  the  feudal  investiture.    But  the  adl. 
badges  of*  tlie    tenure  still  existed ;  and  Lord  Bacon,  in  his  sp^ 
at  a  confer^en.ce  before  the  lords,  on  behalf  of  the  commons, 
reign  of  Janaes  I.,  strongly  recommended,  by  way  of  compos 
with  the  oro'wn,  the  abolition  of  wards  and  tenures,  as  havia 
come  tron.l>lesoine  and  useless,  (b)     At  length,  upon  the 
restoration,   of  Charles  II.,  *  tenure  by  knight-service,  with 
all  its  grie^^o'CLs  incidents,  was  by  statute  abolished,  and  the 


(a)  Tho    stal^Yi^te  of  Quia  Emptores,  18  Ed.  I.  c.  1,  did  not  attempt  to  resl 
practice  of  alienation  altogether;  but  its  object  was  to  prohibit  the  practice 
infeadatio-n.       ^^  freeman  might  sell  his  lands  at  pleasure;  bnt  the  will  of  the 
should   be    o>>sex^ed,  and  the  feoffee  or  purchaser  should  hold  the  lands  of  th.^ 
chief  lord,  of  t-li^e  fe®»  ^^^  by  the  same  services,  as  his  feofibr  held  them  before  ^ 
ftoffor  co-dlcL   ii>ot  make  himself  lord  of  such  an  estate.    All  he  could  do  was 
fer  his  <yvroL    tenancy.    Sir  Thomas  Clarke,  the  Master  of  the  Bolls,  in  Bar^^ 
Whcate    X  ;Ellcieii»  191,  has  given  a  short  but  clear  view  of  the  progress  of  the^ 
estate     vt\    its    recovery  from  the  feudal  restraint  of  nonalienation.     See, 
BntlcT*a   note    77,  lib.  8,  Co.  latt.  V.,  Nos.  6,  7,  8,  9,  10,  11 ;  and  see, 
the  alAe  axid.  learned  history  of  the  alienation  of  land,  in  Dalrymple's  Essay  oxt. 

property*  e-  S- 

(b^  X«ord  Bacon's  Works,  vol.  ii.  275.    It  appears,  by  the  directions  given  ^, 
of  JaxKkea  X-  to  the  master  of  the  wards,  that  the  king,  while  he  sought  to  res^ 
^woaes   set  a  bigl^  value  on  his  prerogative  rights  of  wardship  and  marriage. 
-was  tt  yearly  inquisition  directed  to  be  taken  by  persons  of  credit,  for  each  c<>t 
tv%e  "oereonB  and  lands  in  wardship,  to  be  certified  and  returned  into  the  HIjc^ 
^  tlxough  I-ord  Bacon  declared  that  the  policy,  spirit,  and  utility  of  the  ml^. 
<^xces  -were  entirely  gone,  yet  it  appears  that  the  people  were  grievously  ®Ppr^^^ 
«*  fandaxiea,  and  other  inferior  ministers  of  like  nature,  by  color  of  the  king's  t^^^  ' 
^  ihe  royal  instructions  were,  that  the  "  vexations  of  escheators  and  fen^^ 
xepressed,  which,  upon  no  substantial  ground  of  record,  vex  the  country  wit^    /?^  ^s   be 
tions  and  other  extortions ;  and  that  the  master  of  wards  take  special  care  t:,^    ^~^^Uisi- 
Drivate  information  from  gentlemen  of  quality  and  conscience  in  every  shire^  -^      ^^^^^ejve 
these  abuses."    So  late  as  the  reign  of  Charles  I,  the  Earl  of  Warwick,  aa  ^^^^^^^^tj^j^j 
ihe  wardship  of  an  heiress,  extorted  £  10,000  sterling  for  his  consent  to  a  nx^j^^^ti^^  ^ 
every  account  desurable.    Lord  Bacon's  Works,  vol.  ii.  276 ;  Sullivan's  X-<^^^^^^  on 
Peudal  ^^»  ^^  13.  ^^^^^>^^  ^^ 
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necticut,  1793  ;  (c)  and  they  have  never  existed,  or  thej^ 
*  have  ceased  to  exist,  in  aU  essential  respects,  in  everjr       *  510 
other  state.      The  only  feudal  fictions  and  services  wlucli 
can  be  presumed  to  be  retained  in  any  part  of  the  United    Ststtes, 
consist  of  tlie  feudal  principle,  that  the  lands  are  held  of  sozrxe    su- 
perior or  lord,  to  whom  the  obligation  of  fealty,  and  to  pay  a*  <3.6t;er- 
minate  rent,  are  due.     The  act  of  New  York,  in  1787,  providod, 
that  the    socage  lands  were  not  to  be  deemed  discharged  of  ^ «  ssLx^y 
rent  certain.,  or  otlier  services  incident,  or  belonging  to  tenii.jr^     in 
common  socage,  due  to  the  people  of  this  state,  or  any  mean  Xoard, 
or  other    person,  or  the  fealty  or  distresses  incident  therenix-fco.*' 
The  Revised  Statutes  (a)  also  provide  that  "  the  abolition  of 
ures  sliall  not  take  away  or  discharge  any  rents  or  services 
which.  eLt  a»ny  time  heretofore  have  been,  or  hereafter  may  bo, 
ated  or   reserved."    The  lord  paramount  of  all  socage  land 
none    otlier   than  the  people  of  the  state,  and  to  them,  and 
only,  -tlxe    duty  of  fealty  was  to  be  rendered  ;  and  the  quit-r^i^^s 
w^hiclx    ^were  due  to  the  king  on  all  colonial  grants,  and  to  ^w^hioli 
the   people  succeeded  at  the  Revolution,  have  been  graduall  jr    cli- 
xninisliod  by  commutation,  under  various  acts  of  the  legis 
ajid  cure  now  nearly,  if  not  entirely,  extinguished. 

Ixx  OTxr  endeavors  to  discover  the  marks  or  incidents  whicli 
xis  discriminated  socage  tenure  from  allodial  property,  we  are 
fijaed.  to  the  doctrine  of  fealty,  and  of  holding  of  a  superior 
"Fealty   "was  regarded  by  the  ancient  law  as  the  very  essence 
fouxidation  of  the  feudal  association.    It  could  not  on  any 
l>e  dispensed  with,  remitted,  or  discharged,  because  it  was  the 
ctJLhjLiTi  commune,  the  bond  or  cement  of  the  whole  feudal  policy.    C  ^"^ 
"Fealty  "was  the  same  as  fidelitas.    It  was  an  oath  of  fidelity  to 
lord  ;    and,  to  use  the  words  of  Littleton,  (c)  when  a  free- 
liolder  doth  *  fealty  to  his  lord,  he  shall  lay  his  right  hand     * 
-upon  a  book,  and  shall  say,  "  Baiow  ye  this,  my  lord,  that  I 
shall  be  faithful  and  true  imto  you,  and  faith  to  you  shall  bear-, 
the  lands  which  I  claim  to  hold  of  you,  and  that  I  shall  lawfi 


(c)  The  Statates  of  Connecticut,  1838,  p.  389,  declared,  that  '^eyerj  propria  to 
Jee  Bimple  of  lands,*'  had  an  absolute  and  direct  dominion  and  property  in  the 
Tbfiy  were  declared  to  be  "  rested  with  an  allodial  title." 

(a)  N.  Y.  RcTised  Statates,  toI.  i.  718,  sec.  4. 

(6)  Wright  on  Tenures,  85,  55, 138, 140,  145. 

(c)  Sec.  91. 
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do  to  yon  the  customs  and  semces  which  I  ought  to  do  at  the 
terms  assigned .  so  help  me  QoA  and  his  saints."  This  oath  of 
fealty  everywhere  followed  the  progress  of  the  feudal  system,  and 
created  all  those  interesting  ties  and  obligations  between  the  lord 
and  his  vassal,  which,  in  tiie  simplicity  of  the  feudal  ages,  they 
considered  to  be  their  truest  interest  and  greatest  glory.  It  was 
also  the  parent  of  the  oath  of  allegiance,  which  is  exacted  by  sov- 
ereigns in  modern  times.  The  continental  jurists  frequently  con- 
sidered homage  and  fealty  as  synonymous ;  but  this  was  not  so  in 
the  English  law,  and  the  incident  of  homage  was  expressly  abol- 
ished in  New  York  by  the  act  of  1787,  while  the  incid^it  of 
fealty  was  expressly  retained.  Homage,  according  to  Littleton, 
was  the  most  honorable  and  the  most  humble  service  of  reverence 
that  a  frank-tenant  could  make  to  his  lord ;  but  it  is  quite  too  ab- 
ject and  servile  a  ceremony  of  submission,  allegiance,  and  rever- 
ence, to  be  admissible  at  this  day. 

Lands  held  by  socage  tenure  (and  all  lands  granted  or  patented 
before  the  Revolution  are  so  held)  (a)  would  seem,  in  theory,  to 
have  been  chargeable  with  this  oath  of  fealty ;  and  every  tenant, 
whether  in  fee,  for  life,  or  for  years,  was,  by  the  English  law, 
obliged  to  render  it  when  requhred,  as  being  an  indispensable  ser- 
vice, due  to  the  lord  of  whom  he  held.  Fealty  was  at  conmion 
law  deemed  inseparable  from  tenure  of  every  kind,  except  the  ten- 
ure in  frankalmoign ;  but  a  tenant  at  will  was  not  bound  to  it,  as 
his  estate  was  too  precarious ;  and  though*  Littleton  says,  that  a 
tenant  for  years  was  bound  to  render  fealty  to  the  lessor,  Mr.  Har- 
grave  has  referred  to  some  cases  which  raise  a  doubt  upon 
*  612   that  point,  (b)    He  also  observes,  that  no  statute  has  *  ever 

(a)  The  tenure  prescribed  in  all  the  early  colonial  chftiten  or  patents  was  free  and 
common  socage,  being  "  according  to  the  ftee  tennie  of  lands  in  East  Greenwich,  in  the 
county  of  Kent,  in  England ;  and  not  in  capite  or  by  knight's  senrice."  See  the  great 
patent  of  New  England,  granted  by  King  James  in  1620 ;  the  charter  of  Massachnsetts 
in  1629 ;  the  prior  charter  of  Yirginiii  in  1606 ;  the  charter  of  the  Frorinoe  of  Maine 
in  1639;  the  Rhode  IsUnd  charter  in  1663;  the  Connecticut  charter  in  1662;  the 
Maryland  charter  in  1632 ;  the  act  of  the  General  Assembly  of  the  colony  of  New 
York,  of  13th  May,  1691;  (Bradford's  edit,  of  Colony  Laws,  printed  in  1719;)  the 
charter  of  Pennsylvania  in  1681;  the  patent  of  1662,  of  Carolina;  the  charter  of 
Georgia  in  1732.  These  charters,  or  the  substance  of  them,  are  to' be  seen  in  most  of 
our  early  colonial  documentary  collections,  annalists,  and  historians ;  and  the  Bobstanoe 
of  them  is  accurately  condensed  and  stated  in  Story's  Commentaries  on  the  Constitn* 
tion  of  the  United  States,  vol.  i. 

(6)  Littleton,  sees.  117, 130, 181, 182, 139 ;  Co.  Litt  63,  a,  67,  b;  Haig.  n.  18  to  lib. 
2,  Co.  Litt. 
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varied  the   law  of  fealty,  and  that  tho  ^^^  *o  fealty  still  x^«*«— . 
though   it    i^    j^^j  jQ^g^r  jhe  practice  *o  ^act  its  performaxm. 
HowoTer,  if  yeqtured,  it  must  be  repeated  ou  eveiy  change  o£    ^ 
lord,  and  ttie  Temedy  for  compelling  the  performance  of  fealt^y 
by  distress,  («)     Sir  Matthew  Hale  (J)  says,  the  oath  of  fealty  -^^ 
be  duo  to  axi  inferior  lord,  and  then  the  oath  must  have  the  sa 
9<»ivd  fiOe,  e€  ligemtia  cbmim  regis.    It  may  be  exacted  in  Eng! 
by  lanOloirdB,  and  lords  of  manors,  from  tenants  other  than 
ante  ^t  ^wiLll,  or  from  year  to  year.    The  New  York  statute  of : 
aaved  ttio  services  incident  to  tenure  in  common  socage,  and  wl^m 
it  presixmed  niight  be  due,  not  only  to  the  people  of  the  state,  fc 
*o  a.ny  xxiean  lord  or  other  prirate  persou,  and  it  saved  the  fe^3. 
aaad.  disiaresses  incident  thereunto.    But  this  doctrine  of  the  fexi.-^ 
fealty  ^w^a^  never  practically  applied,  nor  assumed  to  apply  to 
otheir    superior  than  the  chief  lord  of  the  fee,  or  in  other  wo_ 
t^^  people  of  the  state,  and  then  it  resolved  itself  into  the  oaUx 

'"^'' *  which  every  citizen,  on  a  proper  occasion,  may  be       ^ 

take.    Lord  Coke  did  not  designate  any  very  mataur^^ 
^^  between  the  oath  of  fealty  and  the  general  oath  of 
though  he  nused  the  question  as  to  the  difference  w 
_  esList  between  them ;  {c)  but  Sur  Matthew  Hale,  (d)  in  a 
learned    dissertation,  undertakes  to  explain  the  differed 
^xx  the  oath  of  allegiance  and  the  oath  of  fealty.    Under 
York  statute  of  1787,  fealty,  in  the  technical  sense  of 
feudal  law,  was  a  dormant  and  exploded  incident  of  fevici 
♦ten\3xe;(a)  and  by  the  Revised  Statutes  even  the  fieti- 


1<»)    Harg.  n.  20  to  Mb.  2,  C5o.  litt.    The  dlBtrew  was  also  the  remedy  of  the 
lova.  tor  enfoxciag  hit  didm  to  r0E»/,  and  the  vaUdity  pf  hi«  title  was  tried  on  tue 
of  thAlieirin  the  aetion  of  replerin.    Case  of  the  Probst  of  Beverly,  40  Edw.  A 
»y   tlio  N.  Y.  HeTised  Statutes,  vol.  i.  747,  sec.  18,  distress  is  a  remedy  given  fo 
oertcdn  services,  as  well  as  oertaiQ  rent  reserved  out  of  Imids,  and  due. 
(6)   H.  P.  C.  ToL  i.  67. 
(c)   Co.  lAtt.  68,  b. 

(cf)  H.  P.  C.  vol.  i.  62-70.  ^  _   ^.   ^  -. 

(a)  In  Cornell  v.  Lamb,  3  Cowen.  652,  it  was  doclaied,  by  VToodworth  J.,  ^\^ 
wae  not,  in  fact,  due  on  any  tenure  in  this  state,  and  had  become  altogether  fictitx 
Tlie  statute  of  i787  would  seem,  according  to  tbe  feudal  theory,  not  to  have   l>, 
penned  with  philological  accuracy,  when  it  declared,  that  the  tenure  of  ^  lands  ae:^. 
from  the  people  of  this  state  should  be  aUodial,  and  not  feudal.    AUodial  ef  »^  **  _ 
no  mark  of  tenure,  and  are  enjoyed  in  absolute  rigbt,  and  tenure  signifi^  flie  nolo^ 
of  a  superior  lord.    Sir  Henry  Spelman  says,  that  the  first  place  in  which  he  met  - 
<«»««  in  a  feudal  sense,  was  among  the  Uwe  of  th©  Saliqnes  and  Qermans,  in  tlM^ 
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two  estates  has  become  merely  nominal,  and  a  veiy  considerable 
part  of  Littleton's  celebrated  treatise  on  tenures,  on  which  Lord 
Ooke  exhausted  his  inmxense  stores  of  learning,  has  become  obso- 
lete. But  those  parts  of  it  which  have  ceased  to  be  of  modem 
application,  will,  nevertheless,  continue,  like  the  other  venerable 
remams  of  the  Gothic  sjstem,  to  be  objects  of  examination  and 
study,  not  only  to  the  professed-  antiquarian,  but  to  every  inquisi- 
tive lawyer,  who,  according  to  the  advice  of  Lord  Bacon,  is  desir- 
oiis  <^  to  visit  and  strengthen  the  roots  and  foundation  of  the  sci- 
ence." (c) 


(c)  Cesi  m  beau  tpeelade  que  celm  det  Jaix  fSodaUe:  u»  ekOM  antique  s'dhfe :  a  Jixut 
peroer  la  terrepour  lea  racuiea  irouver.  Monte^qmea'*  account  of  the  feudal  laws  is  the 
best  and  most  solid  part  of  his  work.  Ho  traces  them  up  to  the  forests  of  Germany, 
and  shows  that  they  wero  suggested  by  tlio  natLgeB,  promoted  by  the  poUcy,  and  msr 
tared  by  ^  martial  genius  of  the  aadeat  GermaiiB.  Those  fierce  tribes  of  barbarians, 
hATiag  long  been  inured  to  turbulent  warfiure,  at  length  broke  through  the  restraints 
imposed  by  disciplined  valor,  put  to  flight  the  Bomau  eagles  in  sU  the  northern  pror- 
faiees  of  the  Smpiie^  and  finally  prostrated  the  moat  extenslTe  and  best  cemented  mon- 
agehy  whidi  had  awr  jMnltoJ  mrf  rnij^ypfi  infin>^**^- 
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